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HON'BLE SHRI R.K.UPADHYAYA, MEMDEE (A)

1. 0.A.N0.140/2004:
M.A.NO.134/2004:

Vidnva Ram & Ors. . .. BApplicents
VS, R ‘
Union of India & Others » .. Respoencents

2, 0.A.N0.1542/2004:

Balram Sincgh i ) ... Appiicant

. Vs . . . oo ) , . . PP

Union of India & Others - ... Respundents

3. O.A.N0.1557/2004: . . .. ..
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M.A.No.1260/2004:

MukﬁEiyar Singh § offes
vs,
Union of India & Others
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Union of India & Others
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vs. . .
Union of India & Others

O.A.No.1485/2004:;
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0 22...0.A.N0.1278/2004: . . oo
M.A.No.1088/2004:
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" Darshan Singh & Ors. . . . sas Applicénts
Vs, S e e
Union of India & Others ... Respondents

23. 0.A.No.1292/2004:

M.A.No.1100/2004: e
C.P.N0.197/2004:
Narender Singh & Ors. ., Applicants

VS, - e ke e vt e e e .
Union of India & Others . .. Respondents

24, O0.A.No.1293/2004: =
M.,A.No.1101/2004:
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;/ Ram Naresh Yadav ... Applicant
vs. i % '
Union of India & Others
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25, 0.A.No0.1294/2004:
M.A.No.1102/2004:

Ashok Kumar Sangral owh 8tes .. Applicants _
vE. e o e
Union of India & Others T ‘e Respondents,m
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26, O.A.N0.1309/2004:
M.A.No.1113/2004:

Rajendym Singh & Ors. ... Applicants

4 |

. vsS. .. O o T

: ‘L Union of India & Others o ... Respondents
ia r . ’ .

27. O.A.No.1310/2004:
M.A.No.1114/2004:

Ram-¢hander & Ors. .. Applicants .
Union of India & Others . ...»» Respondents

28, O.A.No.1327/2004:

M.A.No.1122/2004¢ T -
M.A.N0.1123/2004:
Vijay Kumar & Ors. .. .. ... LW.P,,i.;AppIICantsw

Vs, ‘ _ ,
Union of India & Others ... Respondents

29, O.A.No0.1329/2004: _ .
M.A.N0.1125/2004:

cmtmten a2

A.K.Misﬁ?a & Ors. . , .. Applicants
Vs

Union of India & Others '}?mkéspdndents

30, O.A.No.1351/2004:
. M.A.N0.1138/2004:

Ram Kumar & Ors. ... Applicants
vs. e C e e e el .
Union of India & Others ... Respondents
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31.

32.

33,

34,

0.A.N0.139/2004: R .
M.ANO.133/7200453 s e

Jai Singh % erthars
vs. o T
Union of India & Others .. Responcents

. _.+. BApplicents

O.A.N0.243/2004: = __
M.A.No0.212/2004:

Desh Raj & Others _ .. BApplicints
vs. _ e e e e _ A
Union of India & Others .. Responlents.

O.A.No.1367/2004: . =
M.A.N0.1145/2004: o
M.A.No.1146/2004:

Ravinder Singh & Ors. ... Bprlizants
Vs, _
Union of India & Others .+ Respcndents

O0.A.No.1427/2004:
M.A.No0.1203/2004:
M.A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. .. Applicants
Vs, L .
Union of India & Others .+ Respo:dents

Note: Details of the memo. of parties =zre _in their
" respective OAs.

Present: Sh. K.C.Mittal, counsel for applicants .n

OAs-1465/04, 1466/04, 1470/04, 1471/0:,
1507/2004, 1510/2004,_1512/2004,_151?f2H04
1527/2004, 691/2004, 1225/2004, 1278/:004,
1292/2004, 1293/2004, 1294[2004,_1309/2J04 o
1310/2004, 1329/2004, 139/2004, 140/2501 and
243/2004. e
Shri R.K. Shukla and Shri C.K. Shukla, .
learned counsel for applicants in ORs-1372/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2304,
1327/2004 and 1427/2004. N

5hri Rajiv Kumar, learned counsel for

applicants in OAs-1461/2004 &_.1367/20631 - .
Ms.Varuna Bhandari Gugnani, learned coansel for
applicants in OAs-1271/2004 & 1351/2004

Sh. Sachin Chauhan, counsel for applicant'iﬁ OA-1557/04.

Shri B. Dutta, learned Additional Solicitor General
alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri

Saurabh Ahuja., learned counsel for restondents in all
OAs.

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been c¢nacted in the

vear 1978._. In exercise of_the powers (onferred under |
_ i

Section 147 of the said Act, different iules includingf. 

s
i
i

i

-
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:Ih
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the Delhi Police (Appointment,and'Recruiﬁment)wRules/
1980 and the Delhi Police _(@eneral Conditions of
Service) Rules, 1980 ﬁave”been enacted. For  proper
administration, the Union Territory has been divided
into different police Districps. .Every police
District has number of police stations. There is an
officer incharge of the police head in each Police

Station.

Z. On 18.9.1998, the Additional Commissioner
of Police had written to the 'Joint Secretary, Ministry
of Home Affaifs requesting that in ordgr to make mgi/
hew Police Stations which had been sanétioned, 500
more Constables would be “required from Cehtral
Para-Military Force on deputation. fhe.said letter

reads:

"Sir,

It was agreed by the Ministrv of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to . start functioning
immediately, 500 Constables from CPMF
will be given on deputation till " Delhi
Police raises its own force to man these
Police Stations. . '

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come ‘on
deputation to Delhi  Police, at the
earliest so that action for completing

the formalities regarding ' their
deputation to Delhi Police is completed
promptly. A copy of ' the ' terms and

conditions for deputation in Delhi Police
is enclosed for ready reference. - :

Yours faithfully,

sl
.. (5.K..JAIN)
ADDL. COMMISSIONER OF POLICE:
. HEADQUARTERS: DELHT. "
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4. . There upon, the Joint Secretar: . Ministry
of Home Affairs had written_ to different rara-Military
Forces like Border Security Force. Cenural Reserve

Police Force, Indo-Tibetten Border Police eénd Central
Indugtrial Security Foroe”videuletten_dét@c 25.9.19898,

It re

s s

»

"Dear Sir,

Kindly recall my telephonic

sometime back roegarding
deputation of constables from vour force
to UDelhl Police to operationalise the
newly created 17 Pollice Stations. s the
Delhi Police will take some time to ralse
its own manpower the Para-Military, torces
may provide  about 500, Constanlos  on
deputation to Delhil Police as e the
hreak up given under: '

reguest

CRPF 200
ITBP 100
CISF 100
BSF 100

It is reguested that nominations

of Constables for deputation to Delhi
Police may be sent immediately. A copy

of the  terms _and conditions for
depurtation to Delhil Police is enciosed.

. Yours sincaer 2ly,

!
Sdf— .
(0.P. Aryva)"
4, On different dates which are basically. in
the vyvear 1999 followed by 2001, large number of

persons serving ip, different Para~-Militarvy “orces were.-. .

taken on deputation to Delhl Police. We take~iiberty

in reproducing the representative order datzad 5.1.1999
wherehy certaln Constables from Central Reserve Police
i

Force were taken on deputation.

"In exercise of the owers
conterred by the Commissioner of Pilice,
Delhi, the Addl. Commissiconer of Police,
Estt.,  Delhi _ is__pleased  to talz the
following Constables on deputation from
C.R.P.F. _ to _Delhi_ Police only Ffor. . a
period of one. vear w.e.T. the datz they ‘
Cresume | thelr duties in.Delhi Polics, on )
the usual terms and conditionhs:-"

Rk o . i

it
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. SEWWMBy”anLuewgfmiﬁﬁﬁnu@§gn§manpricationh""we
Dranase to dispose of  the above sald Original
Applications. They all pertain to . the Same

sontroversy oT repatriation - _to  their parent

department, Sémé of-the appiiéétioﬁé Qere filéd.after
the earlier filed 'abplioationsa. be¢ame. ripe for:
hearing. It was considered that since  common
dquestions were involved, therefore, they shouldf%eard

and decided- together.

5, All the applicants.are assalling the order
repatriating  them to their parent department. The

order in 0A 140/2004 reads:

"Subject:- Repatriation of deputationists
te their parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation  from BSF/ITBP/CRPF/CISF to
Delhl  Police, on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and awalting
call letters since January, 2003. A list
of the deputationists is enclosed.

_ The deputationistsfoonstablgs may
be informed immediately against their
nroper receipt that = they will  be
repatriated on 3rd of Feb, 2004 to theilr
parent departments and . no  further
extansion will be -~ granted. The
acknowledgement in token of having noted o
the contents of this letter by. the
individuals may bhe kept on recotrd.

s
(D.S. NORAWAT) .
DEPUTY COMMISSIONER OF POLICE
HDQRS. (ESTT.): DELHI."

7. The sald order is being assailed on
various grounds, namely, that the'orﬁér 8o passed is
discriminatory. The applicants are deemed to have
been absorbed in Delhi Police as per Rule 17 of the
Delhi Police . {General Conditions of Service)4 Rules, .

{

(]

80, In any case, they cannot be répatriéﬁed and
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k o
M &  right to bhe considered CoTor permanent
absorption. . Tt has alﬁowbeenwﬂsgertﬁd, that large
number of vacancies are avallable and the respondents”

plea to the contrary is not correct.

. Needless to state that in  the replies.!
rt

filed, respondents have controverted tre assertions.

made hy  the applicants. They assert that thefe has
heern SquPe3$iOﬁ.-Of. faots.in”some-éf e ﬁatﬁers;“L
Therefore, those apblicantsﬂshould,not e heard.‘ The
Jurisdiction of fthis Tribunal to hear tha applications
iz also  heing Challehged besides fhe merits  of  the |
matter, contending that applicants have oo right or
¢lalm in  this regard, which we §hull -téke up

ferelnafiLer,

9, The first and foremost question,

thererore, that arises is:

2
'
'

ITi. TQ EFFECT SUPPRESSION OF FACTS: -

10. On an earlier occasion, OA ira/z2004, OA

| 14072004  and OA 243/2004 had been consiclet ed by this
; v

j Tribunal, It was noticed by this Tribura: that 42 of
}

E the applicsnts had earlier filed an application in
v 3

i B

! this  Tribunal which was dismissed and this fact has.

heen  supbrassed. Since . the other agpjicants had
joined them in verifying the Qfong fa@tﬁ, therefore,
the entire applications were dismisgéﬁu Appliéants
‘ filed Writ Petition (Civil) Nos.9562~9f40 oT  200&.

The Delhl High Court recorded on 31;5}2D04:




Qu.

Scommon T)Jbunal _MM~order

hacomes

—\\—

_"All_.__theese petitions  .being

Midehflﬁdl jln ndture and_arising_out of a
dlsm1551ng-w

petitioners™ OA4s are dlaooéeé of ‘by this

common order. L
Faetitioners are on, deputatlon to
Delhi Poljue and have been; ordered to be
repatriated to thelr rqu@ctive parent
departments, They challenged _this  in
thelr tesp@cL1Ve oas hefare the Tribunal

on the plea that they had. a right _of.

absorption in , _Delhl . Polloe.w_w,The
Tribunal, however, . instead_ of dealing
with thelr case on merit reweoted ~theilr
Oas  on  the ground that 42 of  them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..
Petitioners grievance 1s  two
Fold. Firstly that they . had claimed
absorption in Delhl Police on several
grounds and secondly that even if it was
assumed that 42 of them had suppressed
some  information and had approached
Tribunal with unclean hands,  the OAs
filed by others could not have bheen
dismissed for this. R

We find merit in the plea because
even 1f it was accepted that 42 out of
thesve petitioners had approached Tribunal
with unclean _hands, it could not.  have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim.
for absorption was reguired -to .- be
considered on merits. It seems that
Tribunal had failed to . take . this. in
regard and  had reljected the OAs of all
petitioners -on this ba51s. The Tribunal
order, therefore, . can t sustain and is
sel ablde= Petitlonerb . OAS . 139/04,
140/04 & 43/04 _shall revive and be
considered afresh by the . Tribunal and
disposed of on merits by appropriate

orders., We are informed that - similar
matters are coming up: before it tomorrow,
Parties are, theref01@ directed - to

appear before the Tribunal on  1.6.2004

and seek con¢Lderdtlon on, Lhelr revived
GAs also. R

e My emikees, e n e

Dasti."”

/

11. Keeping in view, the said findings,

it

unnecessary to probe further in this regard.

12, On_ behalf_  of_the respondents, it .

was

pointed that even the Delhi High Court felt that 47 of

them who ,wUpDi essed the”factséghad tapbfoéohed

the
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Tribunal  with “uholeaned"hanﬂs&wand_tﬁereFdre;%mﬁhéir
élaim should be dismissed, We have no hegitafion,,in
redecting  the sald argument because the Delhi  High
Court had only stated that claim on méritﬁ should . be
declided. Keeping in view this important f.nding which

is  the penultimate finding, the .above sald facts

recaorded, ”evenM»ifm;it“wasﬂaccepted,that 472 _out_.of .

these petitioners had approached Tribunai with unclean

hanods™, cannot be highlighted by the respondents.

13, Our attention_ . in this rescard by  the
respondents was drawn, beﬁides.above sald Tacts, to 0A
1271/2004, Learned counsel  for ﬁh& reséondents
contended that there is a,misstatemeﬁt or  facts of
possibly  change of the last bage  of the relevant
clause illegally and therefore, the pelition must
fail. |

Ta. Perusal of Lhe sald 0A revealed that it

was  filed on 13.5.2004. . The. applicarts therein

challenged the order of 14.5,2004 which hes not 'évén 
passed on that date., - It was eloquently oxplained “that
when  the npetition was Ffiled on 13.5. 2004, it was

returned  hy  this Tribunal and theresfter it was

re-filed and this plea of the respondents should not

be scceptad.

15, We have no hesitation in reiecting the

sald argument.

16, Rule 5 of fthe Central Admihiﬁtrative

s

Tribunal (Procedure) Rules, 1987 reads as unders

'5. Presentation and serutiny of
applications.- (1) The Registrar. r the
officer authorised by him under rule 4,
shall endorse on every application the



___,3’/

date  on which it is presented. or  deened-
~to have  been presented. under that. rule
and shall sign the @hdorsement f@w

(z) If,, on . scrutiny, the
application 1is found to be in order, . it
shall be duly registered and .given a
serial number. . . _

{3) It the application., -on
scrutiny,  is  found to be. defective  and ‘
the defect noticed is formal in  nature, -
the  Reglistrar may _allow the party to
satisfy the same in his presence, and if .
the sald defect is not formal in nature,
the Redistrar may allow the . applicant
zuch time to rectify the defect as he may
deem fit [where an application is
received by registered. post, the
applicant  shall” be  informed of the
defects, if any, and he shall be required
to {eCLlTY the same within such-time as
may be stipulated by the Reglstrarl

[(4)(a) If the applicant fails to
rectify the defect within. the . time -
allowed under sub-rule (3), the Registrar
may, by order and for reasons. . to be
recorded in writing, decline to register
the application and place the matter
before the Bench for appropriate
orders. 1" :

'1?. Parusal of the'same clearly shows that
when  there are certain defects in the petition, the

same  can only be removed. Without the permission . of

the  Tiibunal, the relief clause could not b@w_ohénged

or  interpolated,. Necessary application.for amendment
must  be Fflled. It has not been done so. In either

way  1f  the application was filed even before the

'.ﬁ

impughed  order  was pass,d,hipwmustmbedtakenw to_ be

wWithout merit and in any case if there is. any 'chahge

which is not permitted " in ldw the : petition,

necessarily on  this aspect has to fail ~ However,
keeping 1n  view the findings which we Vhave ~already
referred to above in ﬁhe Writ Pefltlon filed we‘must

delve on the merits of the matteh.

IT) WHETHER THE FENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION.
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18, Theﬁquestionmas_to_whether'thﬁs"_Tnibunal

has  the jurisdiction_toﬂentettﬁiﬂmmlhe aoplications

pertaining to members of the other Armed Forces who

are on  deputation, the learned _counse:.  for _the

applicants had drawn_ourwattentiqnwﬁo(the fact, that. in
an  earlier application filed by Sh. Saterder Pal and
Others (04 NQHSZOZ/ZOOT,,deoidedﬁon,]1!11;ﬁ002)J_this,

Tribunal had dismissed the application ho.a ng:

. 'We | have considered these
aspeclts. It is & well known fact -that
cause of action is bundle of facts, which
constitute cause of action. ° [n this
case, the qguestion _ of absorpticy is
invelved, For the purpose of absor ption
it is a‘wellmsettled,principle,ﬁhatn‘the
CONCUrrence of _ borrowing depariment,
lending departmentm"asuw‘wellw ar  the
enplovee is required, unless the
concurrence of all these three parties is
there, tha emplovee cannolt be abhsorbed in
Lhe borrowingm,department.“ In the case
the leading department has not given the
NOC  despite the fact that the  borrowing
depar tment has  written letter for  this
purpose  for  granting of HOC by the
present department  which is &  BSF  and
employees are also that of BSF, <«c  the
court  cannot assume the iurisdicticn to
give any direction to the BSF authorities
@s  LHection 2 of the AT  Act doss  not
empowsr  the court  to  entertain “this
petition of member of any Armed Forces
seeking a relief against Armed Forces.
Besides that since the parent department .
Ttself has not glven the NOC ratlie- they i
Fave categorically refused to niva  NOC '
and  rather BSF authorities had reguested
the Respondents to relieve the
applicants, so  they are repatriastsd as
ber Annexure R-6, R-7." '

[
o+
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19. The applioahts‘thérein‘had Challenged the
salo order ot this Tribunal by Filing CwWe

No.7408/2007, The Delhi Migh Court had set-aside the

sald | order primarily on the around that since the
order had been passed by»the‘lhtelligeno@ Bareau, any
challenoge Lo it squarely Fell within the iurisdiction

of the Tribunal and thereupon it was held:

R
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.. We o fing S_ubstarvuoe.,‘in..v.th.e_ blea
hecause vpetitionersw_qn@wwwagﬂ_“ﬂ;tected
against ordeh‘datedwllijjiZQDngnnnexureQM
A Lo 04) passed  hy  the . IB. . whereby
petitioners were  to  bhe ordered  to _ bhe
repatriated. The Tribunal wWas ‘required
to  examine the validity of .this order
first bhecause it had taken over the issue
of  NOC. . Since this order was passed by
the IB, any ohallenge,to”it.squarely fell
within the jurisdictionﬂofmthewTribunal.
.Therefore, the_ordenmpaggedwby“it~washing
1ts  hands off cahnot sustain and is set
aside. . . G e e

The Tribunal is . resultantly
directed to revive 0A 3202/2001 and
consider it afresh and dispose it of by
PAassing  appropriate orders under law.
Parties to appearr before it on 2nd
Decembhear, 2002._fMeanwhilen-petitioner’s
Present  status in IB which was protected
by  the Tribunal vide interim order dated
£8.11.2001 shall not be disturbed till
diznosal of their OA within four months
of First appearance of parties,

z0. We know from the decision in the case of

L. CHANDRA KUMAR v. UNION OF INDIA AND‘OTHERS. 1997

SCC (L&S) w77 that the Supreme Court in» unambiguous
Lerms  held that right to seek judioial;réview is one
of  the basic structure of the Constitution and all
decisions of the _Administrative;Tribunal would bhe
subtiect  to the SCrutiny before the Division‘éénoh of
the  High court within whose jurisdiotion'the Tribunail
concernaed  fell. Keeping in view the said finding of
the Supreme Court, we have ot the least hesitation to
conclude  that the decisions of the High Courts would
bind this Tribunal because this Tribunal has allZIndia

jurisdiction,

21, However, respondents’ . learned counsel
contended  that the question raised about the inherent

lack  of  Jurisdiction of this Tribunal, had not been

-

agltated or raised before the Delhi High Court and

DR e p——
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conseguently, the sald decision cannot bind ™ this
Tritunal and the question raised by the respondents

can still be considered,.

27. gur attention was drawn to Lle decision
of  the Supreme Court in_the case of STATE OF _U.P. &

V. SYHWNTHETICS & CHEMICAL LTD. & ANP.  _(1991) &

SCC 139, The Supfeme Court held tha: even the

decisions of the Apex Court which are zsub silentio on

cearltalin  Tacts and law would not he a binding

nracedent. The Supreme Court held:

AT, Does this principle exterd and

apply  to a conclusion of law., wihich was
nelther ralsed nor preceded by any
consideration. In other words cal such
conclusions be considered as declaraiion of
Taw? Here wagain  the English cour s . and
juri$t5 have carved out an chep ion to the

ule of precedents, . It has be e plainedm
A% rule of sub-silentioc. ."A deol ion passes
sub silentio, in  the technical swn«' that
hi, come to be attached to that phrazse, when
the particular point of law involved in the
decision is not perceived by the coirt or

present to its . mind. " (Saﬁyord on
Jurisprudence 12th  Edn., p.IB2y. In
Lancaster Motor. Co. - (London) !L . V.
Bremith Ltd. the Court did not fesl bound

by  the earlier decision as it was rendered
without any argument, without refTearcnce to
the  cruclal words of the rule and vithout
any citation of the authority . ot was
approved by - this Court . in Mur icipal
Corporation of Delhi v. Gurnam Kaur, The
bench held that, “precedents sub-silentio
and without argument are of no momert . The
courts  thus have . taken recourse i¢ this
principle for relieving from Lhnoustice

perpetrated by unjust  precederts, A
decision which is not express and 3  not
founded on  reasons por it proocecd on

3

consideration of issue cannot be deered to
be a law declared to have a binding ef

As is contemplated by Article 141,
Uniformity and consistency . are colre of
fudicial discipline. But that which ¢scapes
in  the judoment without any occasicn is not
ratic decidendi. In B.Shama Rao wv. Unilon
Territory of Pondicherry (AIR 1967 SC 1480)
1t was observed, "it is trite to say that a
decizion iz  binding . not. becauss ¢f its
conclusions  but in regard to its ratio and
the principles, 1laid down,  therei . ANy
declaration  or  conclusion arrived sithout

¥
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anpplication  of mind or preceded w1thout any
reazon cannot be deemed to _be declaration of
1dw o authority of a general. nature blndlngw
a3 & onrecedent. Fextrdlned in dlssentlng or
overrdling is for sake of vStabllltY and
uniformity -but rigidity bevond” <redsonable~
Limits i3 inimical to the growth of law.".

23, It 1s  this principle ‘whioh is. being
flghlighted,

24, The Administrative Tribunéls had been set
up primarily Lo deal with the $er§ioe matteréf The
Administrative. Tribunals Act had béen péssed and the
Administrative Tribunals draw all theif powers Trom
the oprovisions of Administrative_fribﬁnals-Aot, 1985,
The Tribunals are creation of fhe statute and if the
Act  does not give the power to the Tfibﬁnal, it lacks
of inherent jurisdiction to hear the matters in this
regerd, | -

%,  Section 2 of the Administraﬁive Tribunals
Act, 198% specifically provides that this provision of
the Act does not apply to certain officers and
persons. It reads as under: , -

"The provisions of this Aot shall
not apply to -_ '

(&) any member of the naval,'military‘

or alr forces or of .any other
armed forces of the Union:

(h) [ omitted 3

(¢} - any officer or servant. of the
Supreme. Court or of_ any. High,
Court lor courts subordinate
theretol: o '

() any person appointed ... to thef
secretarlial staff of either Hous
of Pdrllament, or = to the

secretarial  staff of ahy State’
Leglslature or a House thereof
or, in, _the __case _ of_ a  Union -
Territory having a Legloldture,
of. thdf Leglsldture.‘“ﬁh;,ﬁwmmi
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5. sectlon 14 of the ACt Furthe- tells

u

e
-

the  Hdurisdiction and powers of Lhie  Central

Admini=ztrative Tribunal. It reads:-

14, Jurisdiction, powers and authority
of the Central Administrative Tribumal - (1)
Save as otherwise expressly provided ir thig
ACt, the Central Administrative Ti-ibunal
shall exerclse,  on and from the =azpcinted
day, all  the Jurisdiction, powsr s and
authority exercisable immediately tLefore
that day by all courts (except the SLpreame
Court in relation to- '

(&) Fecrultment,  and matters_"ooncerning
recruitment, to any All-India Servine or
Lo sny civil service of the Unicn or a
¢ivil  post under the Union or to m post
connected with defence or in the defence
services,  being, in either case, 1 post
Filled hy a civilian:

(h) &ll =ervice matters concerning-

i
1Y & member of any Ail~India'SePW1oe:
or

(11) a person [not being a member of an
All-India  Service .or a, rerson
referred  to. in clause (e)]
appointed to any civil service of
the Union or any civil post | nder
the Union: opr '

(11i) & c¢ivilian [not being a member of
an All-India Service or a  person,
referred to in clause (e)]

apnointed to any defence  ser,ices

or a post connected with defernca,

[ERES

and  pertaining to the service of such .

Cmember, ' person or civilian, in
connection with the affairs of the Usion
or of any State or of any local or oiher
authority within the territory of Thdia
or under the control of the Goverpnent
o India of of  any corporation [or
socletly] owned or controlled by the
Government:

(c) all service matters pertaining to
service  in connection with the ‘aff:irs.

of the Union concerning a nerson
Bopointed to any service  op rost
referread to  in sub-clause (ii) or

sub-clause (iii) of clause (b), beirg a
person  whose services have been pl=ced
by & State Government or any local or

other authority or any corporatior [or .

soclety]  or other body, at the dicprsal

of  the Central Government for syuch
appolintment,
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(Explanation.- For the removal of doubts. it
is hereby declared that referenceq “to-
"Union” in -this . sub- eectlon shall .be. ..
construed as including rcforehces also fo a
Union territory.]

{7) The Central Government . may, by
notification, apply with effect from such
date as may be specified in the notification
the oprovisions of sub-section (3). to local
or other authorities within the territory of
india or under the control of the Government
of India and to corporations lor societies]
owned or controlled by Government, nhot being
a local or other authority or corporation
lor society) controlled or. owned by a State
Government:

provided that if the Central Government
considers it expedient’ so to do for the
purnose of facilitating transition to the
scheme  as envisaged by this Act, . different
dﬂTO’ may be 80 specified under = this
sub-<aection in respect of different classes
of  or different categories under any class
of, local or  other . authorities or
corporations [or societies].

(33  Save as otherwise expressly provided in
this Act, the Central ~ Administrative
Tribunal =<=hall also exercise, on and. from
the date with effect  from which the
provisions of this sub-~section_ apply to any
local  or other authority or corporation {or
societyl, all the jurisdiction, powers and
authority exercisable immediately before
that date by a&ll courts (except the Supreme
Court) in relation to-

(a) recruitment,  and matters concerning
recruitment, to any service or post- in
connection with the affairs. of. such
local or other authority or corporation
for societyl: and .

(h) all service matters concerning a person
(other” than & person referred to .in
clause (a) or clause (b) of sub-section
(1)) appointed to any service or post in
connection with the affailrs of - such
local or other authority or corporation
for societv]l and pertaining to  the
service of _ such, person  in_ connection
with such affairs.” ' R

[N

S S

Secltion 14 would show as respondents drgued that thle’

Tribunal may have no Jullbdlcthh beeduee the Act does

not  apply to a member of an Armed Force. Seotion 14

also opened itself with the WOrng“Save'as otherwlse

[P IR SRR S,
v B

7. A conjoint reading of seoticn*”z‘ and
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expressly provided - in this Act, . Thers fore, the
nrovisions of Section 14 are subject to the provisions

of Section 2 of the Act.

28, However, as already pointéd aaove and
heldd in  the case of L. . Chandra Kumar osipra) that
once the orders of.  this Tribunal are subject to.
judicial review, the decisions of the High Sourt would
hing this Tribunal. It cannot be statad that “the
order of the High Court was sub silentio bacause this
Tribunsl had invoked Sectlon Z and cdismissed the
anplication. But Lthe Delhi High éourt irnoits wisddm

has held that once the order passed by Lhe concerned

officer is within the purview and Jjurisdiction of this

Tribunal. thils Tribunall has the Juricdiction to =~

|

antertain the application like true soldier bows his’

head to the saild decision.

z29. rRespondents relied upon the decision. of

the Supreme Court by the respondents in :he case of

MAJOR. _M.R. PENGHAL v. UNION OF INDIA M) OTHERS, JT

P AIAR I F Wons 3:c. R

1298 (%) SC 624. The sald case pertains  to Postal .

% Department. The person was working on cercutation with
o the  Army. A temporary commlssion was Jiven. The

guestion for consideration before the Ffpex court was

have SJurisdiction to entertain the applicetion or not.

TR L

The Supreme Court held that the said person could not

he treated as Army personnel and concluder =

5 "g,  As stated above, ¢lthough
» the appellant was selected by Lho Postal

§ : Department for appointment to Lhe post of
P clerk, but he could not be sen  any
! appointment due to want of vacancy in. the
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unit  of his = cholice. Under“ such
Jlreumstances, | the appellant was. offered_w
&0 dpholntmehf to work _as a. elerk in the.
Army Postal Service on the condltlon that
he  would remain a . civilian employee Con
deputation  in  the Army. The appellant
accepted the aforesaid offer and agreed
to the conditions that he would revert to
tiie civil  appolntment . in_ Posts. and.
Telegraphs Department on_his relea«e Trom |
the _Indian Army. Postal. Service. _ with
these conditions, the dppellant continued
to  serve in  the Army as  a permanent.
emplovyee of the Posts and Te]egraphs
Department on deputation and was promoted
up  to the rank of a Madjor in the Indian'
ATy However, the appellant. was only
given a temporary commission. and he
worked as  such till the date . when his
relinguishment Was ordered. The
aToresald facts clearly demonstrate that
the appellant has a lien.with thé Posts
and  Telegraphs Departmént " working T on’
deputation in the Indian Army. Postal
Service and at no point of time the.
appellant became a Tull-fledged army
personnel.  Since the appellant was not a
member of the Armed Forces and continued
to  work as a civilian on deputation to
the Army Postal Service, his case was
covered under Section 14(1)(a) of the
Administrative Tribunals Act. In that
view of the matter, the High Court was
right in rejecting the writ petition
Tiled hy the appellant, . whereas the
Cantral Administrative Tribunal
erroneously accepted  the claim . of the
appellant that he is an army personnel.
We,  therefore, uphold the Judgment : and
order of the High Court dismissing the
writ  petition filed by ‘the appellant.
Since  the appellant while holding civil
post was working in the - Army. Postal
Service on  deputation, the . Central
Administrative Tribunal had jurisdiction
to  entertain and decide the original

application filed by the appellant,. We
accordingly set aside the order dated
31-1-1997 passed . by, the Central

Administrative Tribunal, Principal Bench,
New Delhi, and remand the case to.it to
ecjde expeditiously Original Application

No 1647  of 1996  of the appellant, on
merits,”

0. However, mrovisione of Seetion Z had not
hean considered and, therefore,ithe decision of the
Supreme  Courlt in the facts of the case éahnot-be Held
Lo be the question in controversy. We,: therefofe,

hold keeping in view the ratio deci dendi of the Delhi
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Migh Court that we have no_ option but to coenclude that
this  Tribunal neoegsarily}mustwhaye,anjutjs:iction to

enteirtaln the application.

[I1) WHETHER THE APPLICANTS ARE BEING DISCRIMINATED:

31, Learned counsel for the applicaits urged

that in  the past, 'somé of the other persons who had :

bheen taken on deputation with Delhi Police 1ad been

absorbhed while the applicants are being discerinatedk

He  referred to us para $.17 in OA 140/2004 wherein
names  of  such persons have been gliven-who ad  been

absorbed on 22.11.2000.

s as  to

32, The question for consideratior
whether in the facts of the case 1t can be tormed to
be discrimination or not. Learned counsel relied upon

the decision of the Supreme Court 1n the case of STATE

OF MYSORE AND ANOTHER v. H. SRINIVASMURTHTr AIR 1976

5

SC 1104, Ferusal of the saild Judgement réwﬁals that
aquestion for cons Jder"tlon before the Supiere Court
was 1T the person was on deputation and a@smrbed and
if it was to be so done from the date he  came on

deputation. The Supreme Court held:

"17. 0On the other hand, it

i< an
undJsmuLed fact that s$ix other empir&eas,
who were  similarly situated, Wate
absorbed from the dates on whioh ey

inltially doined duty., after deputscion
to  the Polvtechnics. It is not the cuse
of  the appellant that this princisle
whereby the absorption in the DepdrlmAnL
of  Technical Education was relafed back
to  the date on which a person initia.ly
came on  deputation, was. ever depar ed
from, excepting in the case of ihe

respondent., This being the casea, he
Hicgh Court was right in holdlnq Lhatl. he
State Government had evolved a principle

“that if a person was deputed to he
Department of Technical Education . om
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another department  and_he_stayed. on_.in ..
that other departmentwfgr'a“_re@ﬁdnable
long time his absorption in that
department should be made to relate back
to the date on which he was ‘initially
sent. " There was . no | Jjustification
whatever to depart from. this principle of
policy in the case of the respondent, who
was, in- all material respects, -in the.
same <ituation as K. N. Chetty. Very
rightly, the High Court has_held that his
“Smpermissible reversion” for a  short’
while 1in 1955,to»the‘parent~_department
was no ground to.hold that he was not
similarly situated as K. . Narayanaswamy.
Chetty. This so-called reversion to the
parent Department for a' short period_  in
1a55-56 could not by any freckoning be
treated as a break in his service, this
period having been treated as leave. Nor
d4id it amount to reduction in’ rank. TIn
any case, Lhls ‘reversion’ ‘was not:
ordered owing to any fault . of the
respondent. It is not the appellantdz>
case that the respondent’s work in the
Department of Technical Education was
found unsatisfactory. or that he was ~‘not
otherwise suitable or gualified to hold -
the post of Tailoring Instructdr {n that ™
Depar tment. That he was suitable to  be .
ahsorbed in that post, is manifest From
the recommendation of the Public Service
Commission and is impliecit. in | the
impugned order, iltself.” S E

33. That 1is . not the oontrovérsy Béfore us.,
Therefore, the cited decision must . be held to - be

distinguishable. . L - : o

3, This gquestion had been. considered by the

x vl i L

Tribunal in  the case of ARJUN SINGH NEGI v.

UNION _OF

INDIA & _ORS.. O.A.No.%66/2003, decided on . 28.2.20083,

Therein also it was agitated that two.other pérsons have
heen ahsorbed permanently. It was ﬁeld that ii.is always
in individual cases that has to_be looked into on its own
merits, In fact, the Supreme Couﬁt>in the case of THE

STATE __OF HARYANA & ORS. V. RAM KUMAR MANN, JT 1997 (3)

sC 4%0 had commented upon the doctrine of discrimination.
The Supreme Court held. that_Government in its own reasons
can give permission in similar cases to some of - the

emnloveas to withdraw their resignhations... The doctrine

<l
!
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of discrimination is. founded _ upon éxia:enoe of an
enforceable right.. Article_ 14 would anol’ only when

invidious discrimination is meeted out to egiuals. -

35, In the present case before us, as is patent

from the impugned order, all persons taken on deputation
are  beling renatriated.. We have already rap-oduced aboye
the sald order. Once a common decision has been taken,
it cannot be stated thalt the applicants are being
discriminated merely because some other peféons in the
vear 2000 were absorbed. Eguality has to hoe seeﬁ among
the eouals, Once all persons onh deputétiow are belng

repatriated from whatever Force, we have no Jesitation in

concluding that the applicants cannot state that they are

belng discriminated. Resultantly, we ~eject: this '

argument,

ITv. IF _THE APPLICANTS ARE DEEMED TO BE A3SORBED

IN DELHI POLICE:

SRR B e Y
K

26, The arguments advanced have oeen | that
some  of the applicants had been working for more than

5 vears on  deputation. The ' Rules arovide for

absorption and, therefore, it is contenced that  the ™

applicants must be deemed to have been absorred.

37. After the argumernts had been soncluded,
the respondents polnted to us the‘deoision of the Full:

Bench of this Tribunal in the mattér o7 NET. ' RAM

CHOURSTIYA ., UNION OF INDIA & OTHERS,'
0.A.Mo.1801/2003, rendered on 5.7.2004. In the cited
cCase, those applicants were working as Constables inv,

Border Security Force. They  had joined the.
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Intelligence Bureau during the vealr 1996vas'.§ecurity
sassletant  {(General) initiallyuforja”pefﬁodmﬁof “five

year

r‘
£

but  continued on deputation. They were  not
absorbed and were repatriated to théir parent
organisation. The fTollowing question“hadmbeeqq posed

for the decision of the Full Bench:

"1.  Whether the applicant can bhe deemed
te  have been absorbed in I.B, ~under -« the
respondents . irrespective of the instructions.
onh the subiect? K

Z. Whether the applicant has a right to
be  considered for abzorption in f.B.without
the consent of his parent department?

3. Generally."

53]
(947

. The Full Bench considered various

nrecedents and answered the same :

1) Applicants cannot be deemed - to
have been absorbed in IB under
the respondents lrrespective of
the instructions on the subject,

{72 The applicants have no right to
be considered for absorption in
IB without the consent of the
parent department in terms of
instructions contained in IB oM
dated 13.1.1992. Lo

(3) Does not arise."
39. Keeping. in view the decision of the

Larger Bench, in its broad principle, the argument
advanced that after the applicants had worked for more
than % vears and therefore, they are deemed- to be

shzorbed, must fail.,

40, There 1is another way of looking at- the

same  matter. The guestion of deemed absorption: does

not arise because there is precious little on - the
record  to indicate that the consent_ of. the . parent

depar tment has been obtained.

H

4¢£;\
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41, Tt was urged that under the lelhl Police

act,  FRules have been.  framed__and, cherefore, in.

accordance with the Delhl Police (General | Conditions
of  Service) Rules, 1980, there could be permanent

abaorption of the applicants in. Delhl Police,

47, The sald argument shall oe cdnsidered

hereinafter wherein 1t  is contended thac the saild

nersons have right of conslderation for being absorbed :

in  Delhi Police. Perusal of Rule 17 of D=21lhi Police

4

{Ganeral Conditions of Service) Rules, 1380 clearly

(o3

shows that 1t does _ not contemplatz the deemed .

ah=orntion. Resultantly, the said arguman: must fail.

~

reference nas been made to the decision of B§MESHWAR

PRASAD v. MAMAGING DIRECTOR., U.P. fEﬁQKIYﬂ NIRMAN

NIGAM LIMITED & ORS., JT 1999 (7) SC 4¢ which will be

in-appropriate. We shall deal with the <ald decision
hereinafter agaln but paras 14 and 1% of the decision

in the case of Rameshwar_Prasad (supia,

13
a

reproduced helow for the sake of facility:

"14., We agree with the learned

Couhzel For the Respondent No. ' &nd make
it clear that an employee wWiro 1s ‘on
denutation has no right to be abscrbed in
the service where he is working on
deputation, | Howewver. in some cuses 1t
may depend upon statutofy rules to  the
Ccontrary. _ IT . rules. . proviie for
ah=orption of employees “on - deputation
then such employee -has a right to be
considered for absorptlon in ' accordance
with the sald rules._ As quotad above,
Rule 16(3) of the Recruitment files of
the Nigam and Rule S of o u. P,
Absorption of Government Servants  in
Puhlic Undertakings Rules, 1984 Provides
for absorption of an -employee who are on
deputation. .

43. Pertaining to the sem:  argument,

are being
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N 15,  In. the___ present _ case.
considering, . the _facts..it. . is._. apparent.

that action of respondent No.l.in _not. ..
nassing _the _ order_Tfor _repatriation or.
ahsorption qua the _ respondent Was
unjustified and arbitrary. Onithe«basis ..o
of Rule 16(3) of the Recrultment’ Rules, '
appellant was appointed on deputation in
May 198%5. He was relieved from his
narent department on 18th November, 1985
and  Joined Wigam on 19th November, 1985..
Under Rule 5 of the U.P. Absorption of
Government Servants. . _in ... Public.
Undertakings Rules, 1984, he was required
to File an application Tor his absorption
in employment of Nigam. Thereafter on
the  hasis of letter dated 22.12.1987
written by the G.M, {H@) and on the
bazis of the letter dated 3$0.12.1987
written by the G.M. {(MEZY, he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by  letter
fated 17th September, 1988 wrote to the
GM (H@) that appellant’s service record
was excellent: he was useful in service
and as he was about to complete 3 vyears
on  deputation, appropriate order of
absorption be passed. MNothing was heard
from the General Manager. Further on
19-11-1990, as_ soon as the appellant
completed © vyears of deputation, his
deputation allowance was. stopped with
effect from that date. The é&ppellant
continued in service without any break.
#s per Rule 4 of the U.P. Absorption of
Government Servants in " Public
Undertaklngs Rules, 1984 which was
admittedly applicable, provides that no
government servant shall ordinarily. be
permitted to temailn_on. deputation, for a
paeriod exceeding 5  vears. . If - the
appellant was not  to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed 5 vears

of =service on deputation. By not. doing
30, ~the _ appellant . 1s 'seriously
nreiudiced. ‘The delay or Inadvértent-

inaction on the part of the Officers : of

the Nigam in not ~passing appropriate

order would not affect the appellant’s

right to be absorbed.”.
Peryszal  of the findings as  well : as the rules
applicable to the respondents befqrefthe;Supreme Court,
clearly =show _that  there  was &, timé” limit . for
deputation prescribed. Rule 4 clearly provided that
"o Governmentﬂgervant,shall”ordinarily1bew permitted
te  remain  on deputatibn for a period exdeeding five

w

vears', Thereafter, the subseéquent rule brovided fFor

ok

RS



abhsorption of such persons. In, the matter onefore the
Supreme Court, the persons were continuing to work and
in  face of the rules referred to above nal ticularly
Sub-rule (1) to Rule S of the Uttar Pradesh sbsorption

of  Government Servants in Public Undertakinus Rules,

1984, it was held that the concerned perzon stand

absorbed in the service of Nigam.

a4, That 1s not the position before us.

There iz no such rule corresponding to Rule 4 of the

Rules applicable in  the matter before the sSupreme
Coue L. In  face of the aforesaid, the rlea that
anpplicants are deemed to have bean absorbed

particularly in those cases where they have wvorked for

5 vears orf more, must fall.
' IF THE APPLICANTS HAVE RIGHT TO BF CIUNSIDERED

FOR _BEING ABSORBED IN DELHI POLICE:

45, Rule 5 of the_Delhi‘Police (ﬁpptiﬁtment &

Recruiltment) Rules, 1980 dealﬁwith recruitmsnt to the

AR

under :

_ _ “{h) Notwithstanding anytiing
contained in  these Rules, where the
administrator/Commissioner of Police is
of opinion that it is’ necessary  or .
expedient in the interest of work =zo to
do, he may make . appointments to  all
non—-gazetted categories of both exe~utive .
and minlsterial cadres of Delhi ' Polica on
deputation basis by drawing suiiable.
persons  Trom any other State(s) or Uiion
territory or Central Police Organisatbion
Or anvy other  force. Where sucthr -
appolntments are made by the Commissi rher ‘
of Police, the same shall be reportel to.
the administrator forthwith. such
appointments on_ deputation bhasis siall -
also be sublect to .orders issued by the

Delhi Police and Clause (h) of the same reads  as
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Govt,  of Indlia/Delhbi Admlnlstxatlon T o,
time to time qoverninq the deoutation of
movwnnm@nt servants.”

i s e

it nermits taking persons from Central Police

Oroganisations  or any  other force on_ deputation . to

Dellil Folid

}.}

Rule 17 of Deltl Police {General
Conditions of Service) Rules, 1980, whioh;has Sttongly
heen relied upon, pe%hits the Commissigner of Police,
Lo se ngtlon permanent abéorptioﬁ in Delﬁi Police of

upper and lower subordinates with the consent and

concurrence  of the Head of the Police force Wof LLhe

State/Union territory, or the - Central ,Polioe

Grganisation. The sald Rule reads:

"17. Permanent absorption of
upper and  lower subordinates in other
police forces and vice-versa.- The
Commissioner . of -Police; - . Delrhi - may .
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
axcept Inspectors Trom other'States/Union
territories and Central . -Police
Organisations, . with_ their consent and
with the concurrence of the Head of the

Folice force . of . the . State/Union
territory, or the  Central  Police
Organisation concerned. Similarly the
Commissioner of Police, - may | sanction

permanant transfer of upper and. lower

subordinates of Delhl  Police, .except
inspectors  with their_.  consent. for
permanent absorption in Police forces ‘of
other States/Union territories or Central.
Police Organisation, subject to  the
concurrence . of the Head of the - Police

force concerned. In the case of  such
permanent  transTer of an Inspector of

Delhi Police to any other -state or
vice-versa, the Commissioner of Police,
shall  obtaln  the prior sanctlon of the
Administrator.”

46, There was some oontroveréy raised before

us

[n3]
13
93}

to if the applicants were takén on deputation
under Rule 5(h) of Delhi Police (Appointment &
Racrultment) Rules, 1980 or not. The plea. of the

respondents to that effect must fail.
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47.  This is the only enabling prov.sion.which

permits - certain persons__of ___ the  Cenirul. _Police

Organisation or State Police to come on depitation and

serve  in Delhi  Police. We have no lesitation,
therefore, in rejecting. the  contentio

respondents Lo that effect.

48, Learned counsel . for. the spplicants,

however, wanted to take his nlea Further Liiat fﬁigwig"w'

an  anpointment to Delhi Police. He reliec upon the

decision of the -Supreme Court in the case of T8I

ROOPLAL . _AND _ANOTHER v. LT. GOVERMNOR THEEOUIGH bHIEF

SECRETARY. DELHI _AND OTHERS, AIR 2000 SC 394,  The

guestlion before the Subreme Court -wae totally
different. Before the Supreme Cburt, the controversy

g

as  as to iIf they were entitled to the hene’it of the

service in  the parent department on abscol ption  in

Delhi Police or not. Theretare, the decisicn of the
Supreme  Court 'in the case of SI Rooplal fﬁupra) is

distinguishable.

49, The applicants have been desuted "On
transfer, i.e., by way of deputation to serve in Delhi
Police, The exoression "he may méke appointments”
does not imply that it is an appointm:nt made
regularly in Delhl Police. Perusal of the Ruale S(h)

clearly shows thatu,appointment“mis* on deputation,

therefore, the expression “appointment” in the context .

must  mean only conferment of power to act in Delhi
Police as Constables or otherwise when they come  on

deputation.

r . of ___ the,
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50, Once the appointment is,on'd%putation, it

T
carries all the rights. of deputationists rather than a
regular emplovee.

51, So  far as the Rule 17 of Delhi _Police

(General Conditions of  Service) . Rules, 1980 is

concerned. 1t does not confer any power or a right to

a person on deputation to he absorbed._ . It depends_ on
i . s .
the <sanction of the Commissioner of Police. Certain

other conditions which we have referred to above need
not he repeated. This guastion pértaining to
interpretation of Rule 17, had been a sublject matter
of controversy in this Tribunal. ;t waé held that
there is no such right in favour of the deputationists
in this regard. Those persons ohallengedlthe decision
of  this  Tribunal in QA& 2%47/92 decided.on 29.8.1997
and the Delhi High Court upheld the éamg.holding that
orders that have been. passed 1in #dministrative
exigency cannot be followed., The~DelHi. High Court -
reproduced  the fFindings ofnthié-Tribunalland' agreed
with the same in Civil Writ No.5220/1997'déoided. on

-

7.2.2001 entitled CONSTABLE NAFE SINGH v. UNION OF

INDIA & OTHERS. The order reads:

"eivv.  Paragraph - 7. of  the
tmpugned Order is reproduced as below:

. "Rule 17. of  the ' Service.
Conditions Rules does not recoanise any
right in favour of a deputationist for

abhsorption. It only gives discretion¥torss s
the Commissioner of Police to ~ sanction’
permanent absorption of certain upper and

lower subordinates in Delhi Police from- ‘
other States/Union territories wandsm e o

Central Police Organisations, with their
consent and subiect to the. concurrence of
the Head of the Police Torce concérned,
Accordingly the cut off date . for
absorption cannot be fixed on . which a
deputationist becomes aligible for
absorption, but it would bhe a date on
whiich absorntion is decided to be made.
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the DpDresent case, this Tribinal had
carller  directed in  common Sduldoment
SR in O.A.No.1421/91  and: ﬁinﬁlan
other  applications that iF the applicant
na e &  representation, it would be
consldered by the respondents and iFf the
anpplicant was  found to poszess the
requizite qualifications under the Rules
on the  date  of the impugned order  of
repustriation, that is, on Z3.1..14%97, he
fay he absorbed 1if otherwise found
eligible  for absorption. Admitiecly, on
33=1;1991§ the applicant had crossed the
age of 40 vears and, therefore, i7 le was
not  absorbed, he has no reascnabe  or
vallc  ground  to challenge the order  of
fiis  repatriation. We may also polot out
& decision of Lhe Supreme Court in State
of  Madhva Pradesh and othw 3 Ve, Ashok
Ceshmukh  and ancther, 1988 (3) sip g3g,

wiioh wavs that in the absen
and  mala Tides, an order of repatr.ation
made  In adminlstrative exigencd sannot
he  challenged. We, therefore, Fiird no
j in  this O, A, Accordingly 1t

to be dismissed.” :

:f, -
*ﬁ

We  @re  In agreement - with  the
ahove  Tindings of the Tribunal as it is
settled law that » deputationist has  no
legasl Ao vested right to resist
e afrldthn Lo his parent devar timent.

i tioner was repatriated ese far

s as  on August &, 1997 and e
continued Lo agitate this gquestion before
the  Tribunal as well as  bhefore  this
Codr ., We do not find any ground o take
& contrary  view  than the ! viiaw as
expressed by the Tribunal in fthe resent

1 The petition is, therefore, devoid
of  merit and  the same  1s  Jdizmissed
acceordingly, " !

I
rovides  the  answer to the arqument so

of hy the learned counsel.

STATE OF PUNJAB AND OTHERS v. INDER éINGH AND OTH

Y

}

f)

(199

cannot o

fact

YA In fact, the Supreme Court in the case

e oF blas -

much

oT

ERS.

f 0 SCcC 372, held that a person  on deputa
Laim nermanent absorption on denutation po
e Learned counsel for the spplicants

vehemently that once the rulez provide

@ perszop on deputation can he taken sno  permane

tion

st.

in

that

ntly

-
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absorbed. therefore, they have right to be considered
B

and  once  that right is defeated and i#_ not being

given., the Articles 14 and 16 of the Constitution ars

violated. our attention in this regard was drawn

towsrds  the decision of the Supreme Court in the case

of C. .. MUNIYAPPA NAIDU v. STATE OF KARNATAKA __AND .

OTHERS, AIR 1978 S8C 2377, Therein also, the_

deputationist Senior Health Inspectors were olaiming a
similar right of permanent absorption and the Supreme

Court held that such a right did not exist. It wa

17

held that there was no scope under the Cadre and
Recirultment  Regulations for their absorption and it
was impermliszsible to do so. This shows that the clted
decision  was confined to the peculiar facts that were

hefore the Supreme Court and is distinguishable.

S, In  the case of STATE OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND OTHERS, . AIR 1989 sC

2050, the Supreme Court_ held:

"16., We are now only left with the

i

reasoning- oﬁ-~the~Tribunalhthatwthere¢isjfnomiv~~*“

Justification for the continuance of the old
Rule and for personnel belonging - to other
zones  belng transferred on promotion  to
offices in other zones. In_ drawing such
conclusion, the Tribundl has travelled bevond
the limits of its jurisdiction, We need only
point out that the mode of recruitment - and
the category from which the recruitment to a
service  should be made are all matters which

are  exclusively within the domain of the
axecutive, It is not for ijudieial bodies to

=it in Judgment over the wisdom of the
executive in choosing the mode of recruitment
or  the categories from which the recruitment
should bhe made as they are matters of policy.
decision falling exclusively . within the
purview of the executive. 48 ‘already stated,
the guestion of filling up of posts by
neErsons belonging Lo other local categories

O zones 1s a matter of “administrative
necessity  and exigency. When the Rules

provide for suoh_trangferswbeing effected and
when the transfers are not assalled on the
ground of arbitrariness or disoriminationh the

(TR

4
e
i
5
3
;
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nolicy of transfer adopted by the
Government cannot be struck dovn by Tribunals
or Court of Law."
Tt is ohvious thabt Supreme Court held that it there 1is
o nolicy framed, it should be adher=d to. BRut &g

would be noticed hereinafter, the polisy 1s subject to
change and in the present case, the nclicy adopted has
hean not Lo  absorb any of the deputationists.

Rezultantly, even the c¢ited cese  wWill have no

application to the facts of the presert case.

5. Oour attention_in_thié regard was drawn to
the letter written from the Office o’ Commissloner of
ralice  Ln  the vear 2000 referring toy the fact that
there 1s a policy thabt after one veat, a person-- who .
fas served on.deputation, can  be considered,

%6, our attention was Ffurtrer drawn towards
rage ¢ of the counter reply in OA 172¢3/2004 that thers
were certaln guidelines in this regard. |

57. Oon record, no such:guidelines have beén
produced, But the policy decision or guldelines 1in
this  regard can always be adjudicat.ad on basis of the
mataerial placed before us. As would be noticed, the
Fespondents have taken a deoisioﬁ net to absorb any of
the deputationists. The reaSoﬁ diven is  that more
than 500 Constables have heen recrul ted and,
theretore, the deputationists must be reverted back.

It jis obvious that there is a chance in the policy and
what has been referred to above «n  behalf of the
applicants will out a little ice in the backdrop of

these facts. :
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58.  In  that event, learned counsel far _ the
apnlicants has  drawn_ our . attention to vacancy
posi tions  to  demonsztrate that sufficient  number of

posts of Constables are still avallable. Even if the

]

new  Con

Y]

would be sufficlent vacancies.

50, This is a policy decision; - The
anplicants had been taken oh deputation as pef the
requiremant. | We have already referred to above that
the applicants have no right to be absorbed. - If the
respondents oo hot intend to absorb them pérmahently,
Lhey  cannot  insist in thié regard. In this view of
the matier. availability of the posts will not confer

a right on the applicants.

80, In fact, most of the present applicants

had earlier also filed Petitions in the Delhi High

Court, Writ Petitions | No.9100-9226/2003 came up

hefore the Delhi High Court on 27.1.2004. The Delhi

High Court dismissed the PetitionsAholding that:

"We have heard the counsel - for.

the petitioners. We ‘do not ~find any
force in  the submission of counsel - for
the natitioner. The petitioners | are
recruited personnel of CISF, " ITBP and
CRFF. Their period of deputation to the
Delhi Police was for one vear. ‘Even
though 1t was contended before us that
Ministry of Home ATTairs has settled the

terms  for "deputation Tor three years but =

Dalhi Police has taken the petitioners on
deputation for a. period of -one  vear,
therefore, they cannot claim that they
are_ _entitled for deputation to a period
of three vyears. Even otherwise if
certain posts are to be filled in Delhi
Police whether Tor. the purpose: of. . new
recruitment or in terms of the affidavit
which has been filed in Public Interest .
Litigation in other writ petition that
itself cannot give right. to ' the

stables  recruited or absorbed, still there
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i
1
'
1

petitioners Tor dbDOlntmenr té snfh nosts
e For Turther continuation oT d@mude1on
ol nmoreover  these opportunlmle: of -

employment should be  glven itﬁ' other
ner sons who are unemoloved |@nn are

seaeking employment as Con«table in Delhi .

Police. The petitioners who hdve'alreadvj

been . working with the . respoctlve o

paramilitary organisations have no vested .

riaht for appointment or contlnudtLon of .

their deputation if respondent ' do not

desire  the same, However, Mr. | \bhushaﬂ'

has contended that children of some of, _ :

the petitioners are . studying | if the. X .

transfer order is. given . effect from ;
L72.2004, it would entaill hardxhlo to the: S

children who are studylng 1n, schools. | _ ?

M D.S. Norawat, DCP (Hemdguarter) o

Delhi Police is present in the Court. He N

says that ‘they will not impliement the, 0
transter order till 30.4.2004."7

(EMph dis added)

This answers the arguments of the appli cénts, Bscause

as far back as January, 2004, their claim hadj been

{3--___"

redected,  keeplng 'in”gview-the~hards

b o

ib, - they. . 'eﬁ-ﬁi.“ﬂ_u
r

granted stay Lo implement Lthe trans Fe order_ rtill
!
| :
1
l

30,8, 2004, We were ,informed‘ that thteaTter the
General Elections were placed. It wasffbllowed by the
imuugned'orderﬁn A'Tre\h bunch of Deﬂlilons hdve boen_ ! 'fL
filed. Totality of thelr facts 1ndloélg that thére is w
} | ’ ‘ .

no merit thereln.

|
Bl For the reasons given above, the
] }

i_‘<~---<-;_<.m,

aforesaid Original Applications i nust be held ;to he -

without merit. They fail and are dismiésed, B :

e o Y O PELURY

h - - (O W ST R T T R 4";;’-‘--'*;5\«'7 A ; il i
Mamber (A) ’ Chalrman IR
L Cﬂ.“?r&i”4
| A - '
:.,f N S N :." ' . L e i i .
9.7 . 2004 )

At this stage, learned counsal for the appllcants request
that some time may be granted to chﬁl1enge this order, ' We allow
the applicants time upto 19.72004 . | The interim orxder bassed in
individual cases would contirue ’cillE .l9 T%2004 . ’

e Issue DASTI order, ' L ' i‘
(R.K. Upadh aya f i ( VIS Aggarwal
| Member ' 5 E ? Chalrman
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