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Present: Sh. K.C.Mittal, counsel for applicant.;,^ .n
OAs-1465/04, 1466/04, 1470/04, 1471/0::,
1507/2004, 1510/2004, 1512/2004, 1517/2i)04
1527/2004, 691/2004, 1225/2004, 1278/20{)4,
1292/2004, 1293/2004, 1294/2004 . , 1309/2;)04 .
1310/2004, 1329/2004, 139/2004, 140/200 1 and.
243/2004. . .
Shri R.K. Shukla and Shri C.K. Shukla,
learned counsel for applicants. in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004.
Shri Raliv Kumar, learned counsel for
applicants in OAs-1461/2004,.&.. 1367/2004 - .
Ms.Varuna Bhandari Gugnani, learned coansel for
applicants in OAs-1271/2004 St. 1351/2004
Sh'. Sachin Chauhan, counsel for applicant in OA-1557/04.

Shri B. Dutta,_ learned,,Add,it.ional .Sol icitor General,
alongwith Ms. Geeta Luthra, Ajesh Lutn^a and Shri
Saurabh Ahuja, learned.counsel for respondents in all .
OAs. .

ORDER '

Justice V.S. Aggarwal;- •;

The Delhi Police Act had been enacted in the j
i

year 1978, In exercise o.f„..the. powers, conferred under:
.

Section 147 of the said Act, differeni. i ules including!



the Delhi Police (Appointment and Recrui tmentRules ,

1980 and the Delhi.Police .(General Conditions of

Service) Rules., 1980 have ..been enacted. For .proper

administration, the Union Territory has been divided

into different police Districts. Every police

District has number of police stations. There is an

officer incharge of the pol ice head., in each..Police

Stat ion.

V 18.9.1998, the Additional Commissioner
of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^
new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on. deputation, The.said letter

reads:

vJ
"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
imiriediately, 500 Constables from CPMF
will be given on.deputation till Delhi
Police raises its own force to man these
Police Stations.

. 2. It is, therefore, requestedto kindly intimate the names of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding ' their
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

(S.K..JAIN)
ADDL. COMMISSIONER OF POLICE:

, HEADQUARTERS: DELHI."
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.. ,'f:> „ There upon., , the Joint,. Secretary .. .iyi.inistry

of Home Affairs, had written to dlffereri.t I'.ar arMilitary

Forces like Border Security Force, Cencrcil Reserve

Police Force, Indo-Tibetten Border„Policc < nd Central

Industrial Security Foroe, vide., letter,. datec 25. 9.J 998.

It reads: . ;

"Dear Sir.

Kindly recall rny telephonic
request sometiiTie . back recjurding
deputation of constables from' your force
to Delhi Police to operationally:; the
newly created 1 7 Police Stations- ''••s the
Delhi Police will take some.time to raise
its own manpower the Para-Military Corces
may provide . about , 500... Constaolos on
deputation to Delhi Police as pe;- the
break up given under.;, • . • ,

CRPF 20 0 :

ITBP 100

CISF 100 •

BSF 100

It is requested that nomifMtions :
of Constables for deputation to Delhi ^
Police may be sent immediately. A copy '
of the . terms . and. conditioiis for
deputation to Delhi Police is encio^ed.

Yours sincsr.jly.

(O.P. Ary,:i)" ' , •

4. On different,.,dates, which are Insically. in

the year 1999 followed by 2001, large number of

persons serving ii-i, different,.•.Paca-M.ilitarv -orces -were.--

taken on deputation to Delhi Police. We t.ske- liberty

in reproducing the representative, order datad 5.1,1999

whereby certain Constables from Central Res'^rve Police
I

Force were taken on deputation.

"In exercise of the cowers

conferred by the,,,Commissioner of P:)lice,
Delhi, the Addl. Commissioner of F^olice,
Estt. , . Delh.i is..„. pleased,,.., to the.
following Constables on deputation from
C.R.P.F..,,, to Delhi,._.,Police,.only i'or„'.,a
period of one. year w.e.f. the they

, resume.,. their... duties,, .in., Delhi, Polios, on,
the usual terms and conditions:-"
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i' 1

oropose to dispose .of .. .the;. above said Original

A\pplicatlons. They all pertain to . the same

controversy of repatriation • ..to , their parent

department. Some of the applications were filed after

the earlier filed applications,,. became, ripe for'

hearing. it was considered,... that ....since . common

questions were involved., therefore, they should^eard
and decided together. .. ' ... ..-

b. All the applicants are assailing the order

repatriating them to their parent department. The

order in OA 140/2004 reads:

"Subjects- Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
the police personnel taken on

deputation from BSF/ITBP/CRPF/CISF to
^ Delhi Police, on 3rd of February 2004 to

accommodate candidates already seled-ed
ror the post of Constable and awaiting
Cciii letters since January, 2003. A list
or the deputationists is enclosed;

. _ _ The deputationists/constables mav
be inrormed immediately against their
proper receipt that they will be
repatriated on 3rd of Feb. 2004 to their
parent departments., and • no further '
extension will be ' qranted. The
acknowledgement in token'of having noted
the_ contents of this letter by the
individuals may be kept on record.

(D.S.NORAWAT) :
DEPUTY COMMISSIONER OF POL ICE '

HDQRS, (ESTT.): DELHI." i

various

7. The said, order is being assailed on

grounds., namely., that the or'der so passed is

discriminatory. The . applicants are deemed, to have
been absorbed in Delhi Police as per Rule IT-of the

Delhi Police , .(General.,. Conditions of Service) Rules,
i980. In any case, they cannot be repatriated and
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have a right to . be considered • . fo; p.ermanent

absorption. , ..It h.as. al.;s.o...be.eri ..asserted, that,.large

number of vacancies are available and the resp.ondents'

.Dlea to the contrary is not correct.

8. Needless, to state that in U"ie replies

tiled, respondents have controverted tie assertions

made by the applicants. They assert that there has

been suppression, of . facts .in..some- of tie- mattersv

Therefore, those applicants, should ,not De heard. The

iurisdiction of this Tribunal to hear the nppiications

is also being challenged besides the merits of the

matter,. contending that applicants have mo right or

claim in this regard,- which we shal : take up

hereinafter.

9- The first and foremost question,

ther€tfore, that arises is:

l .IQ™..,E£..F.E,C,I SUPPRESSIOM OF FACTS:-

10. On an earlier occasion, OA 1:9/20043 OA

i40,./20U4 and OA 243/2G0'̂ i had been cons;idet ed by this

Tribunal.. .It was noticed by this Tribunai that 42 of

the applicants had earlier, filed an appjioation in

this Tribunal which was dismissed and thrs fact has-

been suppressed. . Since... the other, acp] icants had

joined thern in verifying the wrong fact-., therefore,

the entire applications, were dismissed. Applicants

filed Writ Petition (Civil) Nos. 9562-9f: 4^. of 2004-

1i'le 0e 1|-i i Hi g|-i Coui-1 r-ecorded on 31 5. 20G4 :
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"All theese petlt..io.,r!.s.,...:..bMxig,.- .
identrcal ' iri_j\aturn/d._.p a
common Tribunal oj:der_.,__. dismissing ..,.
Detitioners' OAs .are .disposed of;;by this
common order. ..

F''etitioners are on., deputation . to
Delhi Police and have .been;, order.ed to. be
repatriated to their respective parent
deoartments. They challenged ..this , in
their respective OAs before the Tribunal,
on the., plea , that, they., had/a..„.'right „_of , .
absorption .in Delhi.... Police.- The
Tribunal. however,., instead.^ o.f, _ dealing .

\ ' with their case on merit rejected their
^ OAs on the ground that ^2, of,, them had

suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners grievance, is . ^two
fold. Firstly that they . had claimed
absorption in Delhi Police on^several
grounds and secondly..that even if it was
assumed that kl of them had suppressed
some information and had approached
Tribunal with unclean hands, the OAs
filed by others could not have been
dismissed for this, " • •

We find merit in the plea because
even if it was.accepted that 42 out of
these petitioners had approached Tribunal
with unclean , ..hands,., it could' not. have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim,
for absorption was required, to .-be
considered on. merits. ,It seems that.
Tribunal had failed to ,. take :,thi-s, in •
regard and , had rejected the. OAs' of all
petitioners on this basis. The Tribunal,
order, therefore,., „ca.n ' t, sustain and' is
set aside. Petitioners .. OAs 139/045
140/04 a 243/04.shall,, revive' and, be.
considered afresh by the . Tribunal and .
disposed of on merits by appropriate
orders.. We are informed that' similar
matters are coming... up- before it tomorrow..
Parties are, therefore.' directed to
appear before the,, Tribunal on ,1.6. 2004
and seek cons.ideration on, their revived
OAs also,. .. ; .

Dasti."
/

11. Keeping in 'view., the.said findings, ,it

becomes unnecessary to probe further in, this regard.

12. , On.,, behalf,,., of_,th.e ...r.esponde.nts., it,,, was

pointed that even the Delhi High Court felt that'47 of

them who , suppressed, the..facts, ,„had approached the
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Tribunal.,,, with ,. uncleaned., han.ds_,_, and. there fore, ..^.their

clctim should be dismissed,.. W.e,..,ha,ve.,....nQ ho-sitation , in

rejecting the said argument because the Delhi High

Court had only stated that claim on merits should,, be

decided. Keeping in view this importarit f.Lnding which

is the penultimate finding., the ..above said facts

recorded., "even if it..was ..accepted, that 4Z.. .out of

these petitioners had approached Tribunal '.fith unclean

hands", cannot be. highlighted by the resDOfidents.

13. Our attentio.n, in .this recard ,by .the

respondents was drawn, besides above said i"-acts, to OA

1/. / i//004, Learned .. counsel for the respondents

contended that there is a misstatement or facts of

possibly change, of the last page, of the ..relevant

clause illegally and therefore, the petition, must

fail. • , ,

Perusal of the said OA reVj^aled that it

was filed on ,.13.5.2004. The.., applicar ts therein '

challenged the order of U. 5.2004 which I'l&s not even ^

passed on that date. •• It was eloquently, oxf lalned -th&f

when the petition was filed on 13.5-, >:004, it was

returned by this Tribunal and thereafter it was,

re-filed and this plea of the respondents should not

be accepted.

1-5. We have no hesitation in rejecting the

said argument.

16. Rule 5 of the Central Administrative

Tribunal (Procedure), Rules.,., 1.987 reads as under:

5. Presentation and scr utiny of

office? anthnVl Registrar, thehim under rule 4.shall endorse on every application the'

/
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dai;.e._, on. which,.itijs„pj:QserjJ:ed_.or,- , deemed-
. to .have been .pr,es.e.nie,ci,..,ii,n,d.er~

and shall sian the endorsement. !• '
• {•'?••

(2) If.,, on , . scrutiny., the
application is found to. be in order,. , it , .
shall be duly registered and ...given a
serial number... , ; L

(3) If the , application., on
scrutiny. is . found,.to. be.:, defective,,, and
the defect noticed is. formal in .. nature, •
the ' Registrar may ,allow.the party to
satisfy the same in his presence,,..and if ..
the said defect is not formal in nature,
the Registrar may allow the .applicant
such time to rectify the defect, as .he may

'v ' deem fit [where an application is
received by registered.. post, .the
applicant shall' be informed of the
defects, if any,, and he shall be required
to rectify the same within such-time as
may be stipulated by the "Registrar,].

[('^)(a.) If the applicant fails to
rectify the defect within, the, time -
allowed under sub-rule (3)., the Registrar
may, , by order and for reasons, to be
recorded in writing, decline to register
the application and place the matter
before the Bench for appropriate '
orders.]"

17. Perusal of the same clearly shows that

when there are certain defects in the petition, the

same can only be re^moved. Without the permission of

the Tribunal, the relief clause could not. be_. changed,

or interpolated. Necessary application .for amendment

must be filed. It has not been done so. In either

way if the application was .filed even before the

impugned order was, .. passed,.. it^.must... be... taken..., to. be

without merit and in any case if there' is. any change

which is not permitted in. law, the , petition,

necessarily on this aspect has to fail... However,

keeping in view, the findings which' we;'have .already

referred to above in the Writ Petition filed.,• we.must

delve on the merits of the matter. . •

j M.I.ii!E.R. THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

I.HE JURISDICTION TO ENTERTAIN THE APPLICATION.--



JS^ The. question,., as to. whether •th? 5., .T.ci.bunal

has the iLirisdic,tio,n .to en,tert^lo,_,,.the applications

pertaining to members of the other Armed Forces who

are on deputation., the learned . cpunse;., for the.

applicants .had drawn our.,,.attentio.n,,.,to, the fact. that-..in

an earlier application filed by Sh.' Satv^rMier Pal and ^

Others (OA Wo, 3202/200K,, decided^ on. .1 1, T:' :!002. this_

Tribunal had dismissed the application hold- ng: •. ,

!

• have considered these . ' i ^
aspects. It is a well known fact -that
cause of- action, is bundle of facts, which ' • - .
constitute cause of action. • ,Cn this : . .
case, the question ,.. of. absorptlcn is •
involved. For the purpose-of absorption • ^
It 1s a, well-settled, principle . tria i,_,, the
concurrence of . borrowinq department,
lending department, as well the ' ' '
employee is required., unless "the- ; '
concurrence of all. these three parties is
there., the employee cannot be absoi-L'ed in
the borrowingdepartment. In ^ti'e case
the leading department has not 'Cjivf.n the • •
WOu, despite the; fact, that the'. Iborr owing •••••• •• - •,
department has written letter ;fcr this C
purpose for granting ,of NOO hy the • '
oresent department which is a DSF and • '
employees are also, that of .BSF'? sc the
court cannot assume the iurisdicticn to
give any direction to the BSF autiiorities ' • •
as bection 2 of the AT Act doe> not
empower tne , court ., to , entertain this '
petition of member of any Armed Forces
seeking a relief against Armed Forces.
• that since the parent de.na-tmentItself has not., given .the NOC ratlie- they
have categorically refused to qIv-. NOC
and rather, BSF authorities had Feauested
the_ Res.Dondents to relieve' the
applicants, so , they are repatriated as '
per Annexure R-e, R-7."

'3- The appUoants. therein, .had challenged the
said order of this Tribunal by filing cwp
No,7«6,/2002. The Delhi.High Court had sst-a.lde the
said , order primarily on the ground that iinc® the
order had been passed by. .the Intelligence twreau, any.
challenge to it squarely fell within the iu'isdiotion

of the Tribunal and thereupo.n.it was.held.
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because 'St

DPtitiont' - fey- .th.e,. IB. ::• whereby^ """u-titioneis were_ to ^ be ordered to "'ho
repatriated. The Tribunal wL requfred- "
ft.-f ?'""'® 'validity of this ordi;
rf inr C?® " over "the iJsSe
tL ^bS,„ passed by
u Jh? <='iallenge.to It squarely fell
?ie?i?ore'%S« of. the ^SL^a"Miererore, the order Da-§.sed by it wp.-=:hvr,n

aSde.'""'̂ off cannot sJstain'a^d-if's^? ; -'

direr-tp/"?- "'•'"It'unal is- resLiltantlyJiieoteu to revive OA. 3202/2001

Da''si? '̂̂ ' afre-sh and dispose it of by'
P^? 1'.' orders under law!
Deoenibpr on 2ndLL-oeniDei , 2002, : Meanwhile...--netiti on<ar '-

hy'̂ ~"fhe TribSr^l^"'̂ )^ Protected
disposal of their OA within four monthJ-
or •) K st appearance of parties. "

20. We know from the decision in the case of
.mANPJ5A J<UMAR V. .UMIO|i!_OF_iNpiA AWn nTHPPc, ,99,

sec (L8,S) that the supreme Court in. u„e„biguous
ter,.,s l-l'-i that right to, seek Judicial review'is one
of the basic structure of the Constitution and all
decisions of the . Ad.,inl strative. Tribunal would be
subject to the scrutiny before the Divisioh Bench of
the High court within whose iurisdiction the Tribunal
concerned Tell. Keeping In view the said finding of
the supreme Court, we have not the least hesitation to
conclude that the decisions of the High Courts would
bind this Tribunal because this Tribunal has all India
lurisdiction.

Zl. However, respondents" . learned counsel
contended that the question raised about the inherent
lack of iurisdiction of this Tribunal, had not been
agitated cr raised before the Delhi High Court- and



conseauently, the said, decision cannot b: nd '' . this

fribiinal and the question raised,..by_,. the respondents

can still be considered.

22., CfLir attention was drawn to ti e decision

of ti'le Supr eine Cour t intI'le . case of STATE of U.P. &

ANR. V. SYNTHETICS & CHEMICAL LTD. a ANF ^ ^ C1..9 91).

see 139. The Supreme Court held tha-;, even the

decisions of the Apex Court which are 'sub silentio on

certain facts and law would not bo a binding

precedent. The Suoreme Court held: •

"41 „
apply to
neither raised nor preceded b^,
consideration. In other words cai
conclusions be considered as'declarat
law? Here again the English conf
jurists have carved out an exception
rule of precedents. , .It., has been ext.
as rule of sub-silentio. ."A decision
sub silentio. in the technical senst
has come to be attached to that phrase
the particular point of law involved
decision is not perceived by the r:;oi
present to' its . mind.". (Salfjor
Jurisprudence 12th Edn., p. 15''),
Lancaster Motor,. Co.. •, (London) Ltc
Bremith Ltd. the Court did not feel
by the earlier decision as it was rt
without any argument, without reffsrn

the crucial words of the rule and
any citation of the authority'. j
approved by • this Court • in Mui
Corporation of Delhi v. Gurnam Kau.r,
bench held that. , ^jrecedents .sub-s:.
and without argument are of no moment'
courts thus have,,, taken recourse lc
principle for relieving ' from in-
perpetrated by unjust precedei-t:<
decision which is not express and :•
founded on reasons nor it prof;et
consideration of issue cannot be deei:
be a law declared to have a binding

_ i- contemplated by Article
L) n i f o r fni t y a rid consistency,, a r e' c c
iudicial discipline. But that which €
in the judgment without any occasion
ratio decidendi. In B.ShamaRao v.
Territory of Pondicl'ierry (AIR 19 67 SC
it was observed, ^it is trite to say
decision is binding . not,, because c
conclusions but in regard to its ratj
the principles. laid down,, thereir.
declaration or conclusion arrived

Does this principle ex\:er
a conclusion of law. wi-.ir
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appllcetion of mind or preceded with,out an.y
reason cannot be deemed tQ^_b.e„declar-a;tion.-of
1aw oi:. aut hoi- i t y o,f_„a... genera1_nat.u.r e |̂.'b,i n.d i ng
as a . precedent. . Restraineci_.irL...dissentirig,, or
overruling is for sake of , stability/ and
uniformity -but rigidity beyond'.reasonable
limits is inimical to the growth of;iaw."„-

23. It is this .principle .which • is- being

hi ah li ah ted, ' •

24> The Administrative Tribunals had been set

up primarily to deal with the service matters. The

Administrative. Tribunals Act had been passed and the

Administrative Tribunals, draw, all their powers from

the provisions of Administrative..Tribunals •Act, 1985.

The Tribunals are creation of the statute and if the

Act doss not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the matters in this

regard.

25. Section 2 of the Administrative Tribunals

Act. 1985 specifically provides that this provision of

the Act does not apply to certain officers and

persons. It reads as under:

"The provisions of this Act shall
not apply to -

(a) any member of the naval, military'
or air forces or of any other
armed forces of the Union;

(b) t. omitted .1

(c) any officer or servant, of the
Supreme. Court., or of., any. High.
Court [or courts sujDordinate
thereto.]. _ • '

any person appointed . iVto the^
secretarial staff, of either" House'
of Parliament,' or to the
secretarial,, staff of,any State
Legislature or a House thereof

. or,, in , the,....case '. of,: ,a.' Unicn •
Territory having a ,Legislature,
of, that..Legislatu.f"e.,",.. . :
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of. th» Act furth„-.,.teUs us
"-insdictior, and powers of I: le .. Central

Administrative Tribunal. it reads

of powers and authority° ?5 Administrative Tribunal - (nocwe as otherwise expressly provided ir thii
.•.v.'. ;' , L.entral Administrative Tr-'bunal
da;'' the a.pc.rn?;d
eo noruv^e^^
court inVe'Lu^^n'̂ r'̂

' matters, concerningrecniitment, to any All-India "serv ine or
to any civil service of the Unicn or a'
civil post under the Union or to h oost
cunnected with defence or in the d<-fence

fTulTll Either case, a postiiilyd by a civilian;

(b) all service matters concerning-

•'i) member of any All-India ^Sar /ice;

\ '

(ii ) a person [not being a member .,f an -i ,
ilr . 'Service or a ; pt^rson : tIei erred to. in clause (c)l • ' ' '

^ppointed to any civil servio.. of

tS un^in" V"'
being a member of "! '•an Ail-iiidia Service or a pt-rson ' "

rererred to in clause ' '
appointed to any defence ser.ice^' ' ••
cr a post connected with defence,

and pertaining., to the service of such^ ' '
member,' person or ^ civilian ^ " "•
oonrreotion with the affairs of th« UiIot

state or of any local or o.herJuLhojiiy within the territory of ridia
of ""??[ the Govornnent

[or. '̂L-. w?'!'y i"® corporatior
imen t

-1 ' a.ij-jiety] owned or controlled by the
bovernment: '

"'iiw, otters p.rt«lr.ii,., to

rf^^"'''®^tion with the affi- irs.the Union concerning' a nersonappointed to any serviL ' or ' os?
1. er red to in sub-clause (i-, ) or
oLo^c-ldUse (lii) of clause (b), l-icifn a
person ^whose services have been pl '̂ced

L, ---"tate Government or any locfi'i' orother authority or any corporation" for
the dlloci^

appofntmeS? Sovernment for ..oh
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[ ExDlanation. - For the removal of .doubts,...it .
is' hereby declared that, referenpes. , to „
"Union" in this- .sub-section . .shall.-, be. , ......
construed as including references^, also to..a
Union territory.! . ... '

(2) The Central Government rriay, by
notification. apply with effect from such
date as may be specified in the notification
the provisions of sub-section (3). to local
or other authorities within .the,territory of
India or under the control of the Government
of .India and to corporations lor .societies] .
owned or controlled . by. Government,. not being
a local or other authority or .corporation
[or society] controlled or owned by' a State
Government;

Provided that if the Central Government
considers it expedient' so to do for the
purpose of facilitating transition to the
scheme as envisaged ,by . thi.s Act, _ different
dates may be so specified under ' this
sub-section in respect of different, classes
of or different categories under any class
of, local or , other . authorities. or
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act. the Central ' Administrative
Tribunal shall also exercise, on and,, from
the date with effect from which the
provisions of this sub-section,apply to any
local or other authority or corporation [or
society], all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Cour't) in relation to- •

(a) recruitment, and matters, . concerning
recruitment,, to any service or post-- In
connection with , the. affairs...',of, such
local or other authority or corporation
[or society]; and . . .„

(b) all service matters concerning^ a person
[other" than a person referred to -in
clause (a) or clause (b) of sub-section
(1)] appointed to any,service or post in
connection with the affairs of such
local or other,. authori'ty or corporation '
[or society! and pertaining to, the
service of . such... person , in , connection
with such affairs." ^ •

27. A conjoint reading of Section-2' and

Section 14 would show as respondents argued that this

Tribunal may have no . j.urisdiction;.because .thej Act; does

not apply to a member of an Armed Force. Section 14

also opened itself with the words "Save, as otherwise
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ext3ressly pi ovided • in this Act, . i he;pf forsj the

provisions of Section. 14 are subject to the provisions ;

of Section 2 of the Act.

28. However, as already pointed a.jove and

held in the case of L- , Chandra Kumar (supra) that :

once the orders of- _t.his Tribunal are subject to.

judicial review, the decisions of the High '̂ ourt-would
bind this' Tribunal, It cannot be statad that 'the

order of the High Court was sub silentio cacause this . ;

Tribunal had invoked Section 2 and dismissed the •

application. But the Delhi High Court in its wisdom ,

has held that once the order passed by Lhe conce.rned .

officer is within the purview and jurisdiction of this •;

Tribunal, this Tribunal has the jurisdiction to .

entertain the application like true soldi(:r bows his
I ;;

head to the said decision. :

29. Respondents relied upon the decision' of •

the Supreme Court by the respondents in ;;he case of , ,

major .M..R.. PENGHAL V. JT

1998 (5) SC 624. The said case pertains to Postal . ,

Department. The person was working on c^ecatation with

the Army. A temporary commission was given. The

question for consideration.before the Apex Court, was i

• as to whether the Central.Administrative' Tribunal will

have jurisdiction to entertain the applcf tion or not.

The Supreme Court held that the said person could n.ot

be treated as Army personnel, and concl.udec : , . - • . :

"9. As stated above., clthough
the appellant was selected by :,h<! Postal
Deoartment for appointment to the post of
clerk, but he could not be gix'en any ;
at3Dointment due to want of vacar:c'' in. the



p

-2-1 cr\ ,

unit , of his choice. Under' <=iucj'i
.circumstances, the appejIant.„was'',:bffered
an appointment, to ..work ,as. a,.,clerk:. in the.".
Army Postal Service on the .condition.. that
he would remain a civilian employee ' on
deputation in the Army. The ' appellant-
accepted the aforesaid offer and. agreed
to the conditions that he would revert to
the civil appointment, . in,..,. Posts. and.
lelegraphs Department on„his ..release frbm ..
the _ Indian Army. Postal.. Service! With •'
these conditions, the appellant-continued
to serve In the Army, as- a , permanent
employee of the Posts and Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the Indian'
Army. However. the appellant-was only
given a temporary commission- and he
worked as. such till the... date .. when his
relinquishme.nt was ordered.' The
aroresaid facts clearly, demonstrate that
the appellant has a lien,with the Posts
and Telegraphs • Department • working"' on'
deputation in the Indian Army-' Postal
Service and at no point of time the•
appellant became a full-fledged army
personnel.^ Since the appellant was not a
member of the Armed Forces and continued
to work as a civilian, on deputation to
the Army Postal Service, his case was
covered .under Section I'-^dXa) of the
Administrative Tribunals Act. In- that
view of the matter, the High Court was
right in rejecting . the writ petition
•T'-iled by the appellant, . whereas, the
Central Administrative Tribunal
erroneously accepted... the claim .-of the
appellant that he is an army personnel.
We, therefore, uphold the iudgment • and
order of the High Court dismissing "^the
writ petition filed by the appellant.'
Since the appellant while holding civil
post was working .,,in the Army Postal
Service on deputation,, the - Central
Administrative Tribunal had jurisdiction
to entertain and decide the .original
application .filed by the appellant. We
accordingly set aside the order dated
•31-1-1997 passed... by the Central
Administrative Tribunal, Principal Bench,
Mew Delhi, and remand the case to-it to
decide expeditiously Original Application
No. 1647 of 1996. of the appellant. on
merits. "

30. However, provisions of Section 2 had not

been considered and, therefore,' the decision of the

Supreme Court in the facts of the case cannot be held

i:o be the question in .controversy. We,- therefore,

hold keeping in view the' ratio deci dendl of the Delhi

j



High Court, that we have no,, option.,.,but.^to conclude that

this Tribunal necessarily. .must.^.h.a.v^, a ..jur.i s: iction to

entertain the a.oplication.

Ill) are being DISCRTMTMATFn,-

3K Learned counsel for the applioa'its urged

that in the past, "some of the ..othei;-.. persons who, had

been taken on deputation with Delhi Polic-s lad been

absorbed while the applicants are being discr Lminated..,.

He referred to us para 5,17 in OA ,,.140/200'''- wherein

name? of such persons have been given-who lad been

absorbed on 22,11.2000.

32. The question for consideratio.-i .'.s as to

whether in the facts of the case.it can be tt^rmed to

be discrimination or not. Learned counsel relied upon

the decision of the Supreme Court in the case of STATE

OF.„..HY.SO.,RE .A,ND..,.,.ANOTHER V. .. H. SRINIVASMURTHV.. AIR 1976

sc 1104. Perusal of the said judgement revscls that

question for consideration before the SupieiTe Court

was It the person was on deputation and absorbed and

if it was to be so done from the date ho! came on

deputation. The Supreme Court helds

]. ^
"17. On. the. other hand, it

undisputed fact that six other emplo
who were similarly situated,
absorbed from the dates on which
initially .joined duty, after deput
to the Polytechnics. It is not the
of the appellant that . this prin
whereby the absorption in the Depar
or Technical Education was relat'ed
to the date on which a person init
came on deputati.on, . was. ever dep
from., , excepting in the case of
respondent. This beina the case.
High Court was right in holdinq tha
State Government had evolved, a'prin
"that if a person was deputed to
Department of Technical Education

I)
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a not !-i er departmen t,. andh e._ staye d- .on.,..
that other deoar tment....fpr a . rea:sonable
long time his absorption in that
department should be .made to relate.^ back
to the date on which he was .initially
s^'nt," There was . no . justification
whatever to depart from,.this principle, of
policy in the case of the respondent,. .who
was, in- all material respects.,..,in the.
same situation as K....N. Chetty,. Very
riahtly, the High Court. has. held.ithat his
"iriiDermissible reversion" for a . short
while in i955.to.the,parent department
was no ground to-hold that he , was not
similarly situated as K. Narayanaswamy
Chetty. This so-called reversion_to the
parent Department for a' short, period,, in
iqss-56 could not by any reckoning be

thistreated as' a break in his service,
Deriod having been treated as le&ye.
did it amount to. reduction in- rank.
any case, this Reversion' was
ordered owing to any fault .of
respondent. It is not-the
case that the respondent's work in the
Department of Technical Education' was
found unsatisfactory,or that he was 'not
otherwise suitable or .qualified' to hold '
the post of Tailoring "Ihstructor in"that"
Department. That he was suitable to . be . .
absorbed in that post, is manifest, from
the recommendation of the Public Service
Commission and is implicit, in . the
impugned order,, itself." ' ' '

33. That is .not.,.the,, controversy before us.

-f|-ierefore., the cited decision must - be held to .be

distinguishable. , . .... ' ;
• .4... . . '

3''+, This question had been, oonsidered by the

Tribunal in the case, of ARJUN SINGH NEGI v. UNION OF

INDIA a ORS.. 0. A. No..46.6./,.2003, decided on ., 28. 2. 2003;.

Therein also it was agitated that two .other persons have

been absorbed permanently. It was held that it is always

in individual cases that, has to,, be looked into on its own

irierits. In fact, the Supreme Court in the case of THE

STATE .OF. HARYANA & ORS. V. RAM KUMAR_-MANN, JT 19 97 (3 )

SC •^+50 had commented upon the doctrine of discrimination.

The Supreme Court held,..,that,..Go.vernment..,in its., own reasons

can dive permission in similar cases to some of • the

employees to withdraw,..th.e.ir..resignations.,. The doctrine

Nor

llr.
not

the
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of discrimination is. founded ,._upori exls :.ence of an

enforceable right.,.. Article 1.4 wo.uld aool' only when

invidious discrimination is meeted out to ecpials. •

35. In the present case before us, as is .patent

from the impugned order, all persons. taken .:)n deputation

are beinci repatriated.. We have already re.D'-oduced above

the said order-. Once a oornmon decision has been, taken,

it cannot be stated that the applicanti are. being

discriminated merely because some other pe.-sons in the

year 2000 were absorbed. Equality has to seen among

the equals. Once all persons on deputatlo'i are being '

repatriated from whatever Force., we have no lesitation in
I'

concluding that the applicants cannot- state Lhat they are

being discriminated. Resultantly, we -eject' this'- ;
i

araumerit. )

IV. IF THE APPLICANTS ARE DEEMED TO BE„A.3S0RBED

IR....D.E..LHI....,P0.L I,CE :

36. The arguments advanced have .oeen .. tl;iat

for more* than

pr'.?vide for .

absorption and, therefore, if i's" contenc'sd that' •"the

applicants must be deemed to have been absoi-^ed. '

some of the applicants had been working

5 years on deputation. The ' Rules

37.. After the. arguments had been :;oncluded,

the respondents pointed to us the decision oP the Full-

Bench of this Tribunal . in the matter of NET RAM

CHOURSIYA V. UNION OF INDIA ,4 OTHERS,

0. A:, No. 1 801 ./2003, rendered on 5. 7. 2004. In the cited

case, those applicants were working as Constables in

Border Security Force. They had joined the

6
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Intel 1igence Bureau during .the year 1996 ^,as . _Securi ty
Assistant (General) initially,,,for_a ..period ,of five

years but continued on deputation.' They were not

absorbed and were repatriated to their parent

organisation-. The following question,.had,„ been„ posed

for the decision of the Full Bench;

"K Whether the applicant can be deemed
to have been absorbed in I.B. underv the
i-espondents . irrespective of the instruction^;,
on the subject?

2. Whether the applicant has•a riqht to
be considered for absorption in I.B.without
the consent of his parent department?

3 = General1y."

38. The Full Bench considered various

precedents and answered the same:

n) Applicants cannot be deemed • to
have been absorbed in IB under
the respondents irrespective of

^ the instructions on the subject.

applicants have no right to-
be considered for. absorption in
IB Without the consent of the
parent department in terms of
instructions contained in IB OM
dated 13.1.1992. ' , •

(3) Does not arise."

39. Keeping,, in view..the decision of the

Larger Bench.. in its broad principle., the argument

advanced that after the applicants had worked for more

tnan 5 years and therefore, they are deemed- to be

absorbed5 must fail. ,

40. There is another way, of, looking at the

same matter. The question of deemed absorption- does '

not arise because there is precious little on • the

record to indicate . that the co.nsent. of the.,, parent •

department has been obtained. ' ' ' • V
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4 1,. It was urged that under thej'elhi Police

Act, Rules, .have... be^n f ramed_,....and._., c.hf-refore,.. in .

accordance with the Delhi Police (Generril .Conditions . •!

of Service) Rules., 1980,. there could br permanent .

absorption of the applicants in... Delhi Police. :•

i

42. The said araurnent shall oe considered ;- ^ -j .

hereinafter wherein ..it., is contended . tha c .the said_....
Î

persons have right of consideration for being absorbed .S-

in Delhi Police. Perusal of Rule 17 of D^lhi Police -I

(General Conditions of Service) Rules, 1 -'80 clearly i

shows that it does ...... not . contemplalc the. deemed .. .

absorption. Resultantlythe said argurnenc must fail. ••

43. Pertaining to the sem--; argument,'

reference has been made to the decision cf RAMESHWAR

PRASAD V. MANAGING D,IR,EC.IOR, U..,!P.. ' RAJKIVA NIRMAN

NI.G.AM LIMITED & ORS. , JT 199 9 (7 ) SC 44 ivhich will be

in-appropriate. We shall, deal with the; <aid decision

hereinafter again but paras 14 and 15 of the decision

in the case of Rameshwar,.. Prasad (sup? a! are being

reproduced below for the sake of facility - •

"14. We agree with tho learned
Counsel for the Respondent No.' end make
it clear that an employee wl'o is on
deputation has no right, to be ,a!')scrbed in
the service where he is wording on
deputation, , However,., in some Cc;ses it
may depend upon statutory rulci^s to the
contrary. .. If. rules, ... provide for
absorption of employees on • cieputation
then such employee .•has a right to be
corisidered for absorption in ' cict^ordance
with the said, i-ules.... As quoted above,
Rule 16(3) of the Recruitment Ri.les of
the Nigam and ..Rule .5 of tl-n U. P.
Absorption of Government Servants in
Public Undertakings Rules. ,1 984 I'^-ovides
for absorption of an employee who are on
deuutation. ' •

C
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15. In., the. present,,^ .case,,,,
.considering th.e j.-S..^..^Pfta.rent •
that action of-.,,resporide.n t.„No... .1,4.,'.,i.D not.
Dasslnc! . the ..... order_fpr,,....repatciat;ipn . or.
absorption qua the .. respondent was
uniustified and arbitrary. •iOnwthe.rbasits
of' Rule 16(3) of the .Recruitment:' Rules,,
appellant was appointed.on .deputation in
May 1985. He v-Jas., relieved . from, his
Darent department on 18th November., 1985
and ioined Wigam on .19th November, 1985...
Under Rule 5 of the U.P. Absorption .of
Government Servants., in Public.
Undertakings Rules.. 198A.., he was required
to file an application for his, absorption
in employment of Nigam. Thereafter on
the' basis of letter dated 22.12.1987
written by the G.M. (HQ) and on the
basis of the letter,, dated 30.1 2. 1 987
written by the G.M. (NEZ)', he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 19 87.
The General Manager. (N.E.Z,. ) by... letter
dated 17th September, 1988 wrote to the
GM (HQ) that appellant's service record
was excellent: he was useful in service
and as he was about to complete 3 years
on deputation., appropriate order of
absorption be. passed. Nothing was heard
from the General Manager. Further on
19-11-1990, as.,, soon as the appellant
completed 5 years of deputation, his
deputation . allowance, was. stopped with
effect from that date. The Appellant
continued in service without any break.
As per Rule 4 of the U.P. Absorption of
Government Servants ^ in Public
Undertakings Rules, 1984 which was
admittedly applicable., provides that no
government servant shall ordinarily, ^be
permitted to remair.L..on„ deputation., for a
period exceeding 5 .years. ; -If the
appellant was. not . to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed 5 years
of service on deputation. By n9t, doing
so, the appellant . is seriously
preiudiced. The delay" or
inaction on the .part, of, the
the Nigam in not passing
order would not affect the

riciht to be absorbed. "

inadvertent'

Officersof
appropriate
appellant's

Perusal of the . findings as well ; as the rules

applicable to the respondents before the!Supreme Court,

clearly show.... that . there.... was. ..' a., time., limit.. .. for

deputation prescribed. Rule 4 clearly provided that

"No Government, servant. ,shal,.l,,ordinarily; be... permitt€?d

to remain on deputation for a period exceeding five

years". Thereafter,, the. subseq.uent. rule provided for
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absorption .of such persons. In... the,.matter netore the

•Supreme Court.. .the.persons ,wec.e. continuing t(i work a.nd

in face of the rules referred to above Oo; ticularly

Sub-rul€5 (1 ) to Rule 5 of the Uttar Preidesh /.bsorption

of Government Servants in .Public.Undertakihus, Rules,

198 '̂i,, it was held that the concerned per-; on stand

absorbed in the service of Nigam.

44, That is not the position before us.

There s no such rule corresponding to Rule 4, of the

Rules applicable in the matter before the Supreme

Court. In face of the aforesaid. the j-lea that

applicants are deemed to have been absorbed

particularly in those cases where they have worked for

5 years or more., must fail.

V- II. I.HE APPLICANTS HAVE RIGHT TO BE CCNSIDERED

for BEING ABSORBED IN DELHI POLICE r

45. Rule 5 of the. Delhi Police (Appointment &

Recruitment) Rules, 1980 dea]5 wi.th recruitment to .the

Delhi Police and Clause (h) of the same- reads as

under;

"(h) Notwithstanding an
contained in these Rules, wher
administrator/Commissioner of Poli
of opinion that it is' -necessa
expedient in the interest of work
do. li8 ma y ma ke., a p po i n t in e n t s t
non-gasetted categories of both exe
and ministerial cadres of Delhi''Pol
deputation basis by drawing su
persons from any other State(s) or
territory or Central Police Organi
or any other . force. Where

appointments are made by the Commis
of Police, the same shall be repor
the administrator forthwith,
appointments ..on„ •deputation basis
also be subject to .orders issued b
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Govt. ofIndia/Del hi Administration froin.
time to, time, gpyerriing..,,the...dej)Lit',action, of .
government servants,..'.' •

It .Dermits taking persons from Central Police

Organisations or any , other fo.rce on deputation to

Delhi F-olice, Rule 17 of Delhi,, Police .(General

Conditions of Service) Rules... „ 1 980, which has strongly

been relied upon, permits the Commissioner of Police,

to sanction permanent absorption in Delhi Police of

^ upper and lower subordinates with the ./consent and
concurrence ,. of the. Head .of, the. Police , for^ce,„_o,f_J:he.,.^,.,„...

State./Union territory^ or the • Central Police

Organisation. The said Rule reads: ' '

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa.- The
Commissioner '. of Polices . Dethi • may -
sanctiori permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other' States/Union
territories ahd Central •. Police
Organisations. .. w.ith... their consent and
with the concurrence of the Head of the
Police force. of the... State/Union ,
territory, or the Central Police
Organisation concerned. . Similarly the
Commissioner of Police, may ; san.ction
permanent transfer of upper and. lower
subordinates of Delhi .Police-, .except,
inspectors . with their consent, for
permanent absorption in-Police forces of.
other States/Union, territories, or Central •
Police Organisation, subject ' to' the
concurrence., of .the. Head.of the. Police
force concerned. In the case of- such
permanent transfer of an Inspector- of
Delhi Police to any other state or
vice-versa. the Commissioner of Police,
shall obtain the prior sanction 'of the
Administrator. .

46. There was some controversy raised before

us as to if the applicants, were taken on deputation

under Rule 5 (h.) of Delhi Police (Appointment &

Recruitment) Rules., .1980 or.not. . The plea., of the

respondents to that effect must fail.

-tc
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'V7. . This is the only .,enabling_.pj'-0'V',sio.ru.w.hich

perniits .. cjer tain person„s,_,o,f the_ Ce'n'Crc;l, ...Police

Organisation or State Police to cofne on 'depiitation arid

serve in Delhi Police. We have no I esitation,

therefore, in rejecting.,, the. coritent:lor of the

respondents to that effect,

48. Learned, counsel for. .the opplicants,.

however,, wanted to take his plea further Uiat this is

an appointment to Delhi Police.,. He relied upon the

decision or the • Supreme Court in' the case' of "SI"'" •' " '

ROOELAL .AND,—ANO,IH„E.R v. ,LT. GOVERNOR THROUGH CHIEF

SECR,OA,,RY. ,D.,EL,HI„ AND OTHERS. AIR 2000 SO ,394. The

question berore the Supreme Court was totally

different. Before the Supreme Court, the controversy :

was as to if they were entitled to the benerit of the • T

service in the parent department' on absoi ption in • ^
Delhi Police or not. Therefore, the decisicn of the

SuDrerne Court in the case; of SI Rooplal (supra) is

d i s t i n g u i s h a b 1e. ' • ' •

The applicants have been deouted on

transfer, i.e., by way.of deputation to serve in Delhi

Police. The expression "he may make appointments-

does not imply that it is an appointment made

regularly in Delhi Police. Perusal of the Rule 5(h)

clearly shows that.,. appointme.nt_.,is... on deputation,

therefore,, the expression ~appointment' in thf context,.

must mean only conferment of power tc act ;l n Delhi.

Police as Constables or otherwise when thfw come on

deputation. ' ,

V
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50. Once the appointment is on deputation, it
' 1

carries all the, ,rights,p.f depiilatl(MAsts..,r,ather .than a

regular employee. •.

51, So far as the Rule 17 of Delhi .Police

(General Conditions of . Service) .. Rules. 1980 is

concerned, it does not confer any power or a right to

a person on deputation to be absorbed...,,..It depends, on,

the sanction of the Commissioner of Police. Certain

other conditions which we have referred to above need

not be repeated. This question pertaining to

interpretation of Rule 17, had been a subject matter

of controversy in this Tribunal. It was held that

there is no such right in favour of the deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA.2547/92 decided on 29.8.1997

and the Delhi High Court upheld the same holding that

orders that have been. , passed in administrative

exigency cannot be followed. . The -Delhi, High Court

reproduced the findings of,. this -Tribu-nal and' agreed

with the same in Civil Writ No.5220/1997' decided, on

7.Z,2 0 0 I entitled CONSTABLE NAFE SINGH v. ' UNION OF

INDIA & OTHERS. The order reads:

Paragraph ' 7 of " the
impugned Order is reproduced as below: .,p.

.."Rule . .,1?.'. of, . the •' Service-
Conditions Rules does not recognise any
right in favour of a deputationist for '. . ^
absorption. It only gives discretion^td5''f®^^- '̂~^
the Commissioner of Police to : sanction.^
permanent absorption of.; cer.tain .upp^.r an.d ...^
lower subordinates in Delhi Police from'

other States/Union •:territories ;= -^-and,*-® '-•• •• ••
Central Police Organisations, with their
consent and subject to the-concurrence of
the Head of the Police force concerned,
Accordingly the cut off date . for
absorption cannot, be, fixed on.lWhich" a
deputationist becomes eligible for
absorption, but,,, it, would, be a date on '
which absorption is decided to be made.
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Iri tiie present case, this Tribunal had
e a r 11 e r d i r e c t e d i n c o mmo n i ;.i d i;i ment
passed in 0. A. No. 1421/91 ... ,and :" si ni lar.
other applications that if the applicant
made a representation, it would be
considered by the respondents and if the
applicant was found to possess the
requisite qualifications under the Kules
on the date of the impugned order of
repatriation, that is, on 23.1,j99l, he
may be absorbed if otherwise found
e 1i gi b1e for absor- ption. Admi 11Cid1y, on
2 3.K1991, the applicant had crosstd the
age of 40 years and, therefore, if fe was
riot absorbed, he has no reasoinab". e or
Va1 :L (j grourid to challenge thie ord(^r of
his repatriationV We may also 'poiiit out
a^ decision of the Supreme Court in State
o r Ma d l"i ya P r a de s h a n d o t h e i" s v s. As h o k
Oeshmukh and another, "1988 (3 ) SIR "336,,
wnic'i says that in the absence of bias •
ari d ma1a f i des, an or der of i- epa tr lat ion
made in administrative exigencies i^annot
be challenged. We, therefore, fi.-id no
merit in this O.A. Accordingly it
deserves to be dismissed."

We are in agreement t'ith the
above findings of the Tribunal^ &s it is
settled law that a deputationist has no
legal and vested right to resist I
repatriation to his parent deoar tment.
The petitioner was repatriated cs far
bad as on August 8, 19 9 2' and he
conrinued to agitate this question before
ti'ie Tribunal as well as beforo this
Court, We do not find any ground .o take
a contrary view than the i vi'5w as
expressed by the Tribunal in the oresent
case, The petition is, therefore, devoid
of merit and the same is' di?missed
accordingly." ;

i'his provides the answe.r to the argiunent so much

thought of by the learned counsel. :

52, In fact, the Supreme Court in the case of

SIAXE ...OF PU.W,JA8 AND OTHERS . v, IN DE,.R ...S .1.WGil! AND OTHERS.,

S' see 372, held that a person on deputation

canr.ot claim permanent absorption on deputation post.

53. Learned counsel for the spplicants in

fact urged vehemently that once the rules provide that

a pe!"son on deputation can be taken' anc. permanently

\
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absorbed,, therefore, they have right,to be considered

and once that right is defeated and is not being

given, the Articles Iq and 16 of the Constitution are

violated. Our attention in this regard was drawn

towards the decision of the , SupreiTie.,Court. in ...the. case

- MUMYAP PA NAIDU V. , STATE OF KARNATAKA AND

O-TJiERS.. .AIR 1976 SC 2377. Therein also,- the

deputationist Senior Health Inspectors were claiming a

similar right of permanent absorption and the Supreme

Court held that such a_right did.not exist. It was

held that there was no scope under the Cadre and

Recruitment Regulations, for their absorption and it

was impermissible to do so. This shows that" the cited

decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable.

54. In the case of STATE OF ANDHRA PRADESH

MS. MQ.I.HER. V. SADANANDAM AND OTHERS. ATI? 198 9 SC

2060, the Supreme Court., held:

"16. We are now only left With the
.reasoning- of- • the -Tribunal•• that--there,,-is no"-'
justification for the continuance of the old
Rule and for personnel belonging to other
zones being transferred on promotion to
offices in other . zones. In, drawina such
conclusion, the Tribunal has travelled beyond
the limits of its., ,l,u,risdiction,. We need only
point out that the mode of recruitment • and
tne category from which the recruitment to a
serv-.).ce should be made are all matters which
are e.xclusively within the domain of the
executive. It is not for judicial bodies to
sit in ludgment over .the wisdom of the
executive in choosing the mode of recruitment
or the categories .from which,. the recruitment
-should be^made as they are matters of policy-
decision falling . exclusively within the
purview of the executive. As already stated,
the quesp.on of, filling up of posts by
persons belonging to -other local categories
oi zones is a matter of • administrative
nece-ssity and exigency. when the Rules

,1-^r' ft effected andWhen the transfers are not assailed on the
ground or arbitrariness. or discrimination,., the

:C\



Dolicv of transfer,. adoiJ'.ed , 5'i'f'
Government cannot be.struck '-)o\'n, b.y,...rrl.bundi..•
or Court of Law."

I

Tt is obVious that .Supreme Co.ur t.. he1rJ :hat if there is

a .policy framed, it should be adherad to. But as

would be noticed hereinafter, the poli-^y is subject to

chanae and in the? present case, the policy adopted has

been not to absorb any of the deputationistsi.

Resultsntly, even the cited Cc.s( will have no

application to the facts of the presert case.

55. Our atten tion, in. this I' B'jard was drawn to

the letter written from the Office o Commissioner of

Police in the year 2000 referrina to the fact that

there is a policy that after one year-, a person^ • who •

has served on deputation, can,be Considered.

56. Our attention was further drawn towards

Page 5 of the counter reply in OA IZi; 3/2004 that there

were certain guidelines in this regard.

57. On record, no such'ouidelines have be^en

produced. But the policy decision or guidelines in

this regard can always be adjudicated on,basis of the

material placed before us. As vjoul':! be noticed., the

respondents have taken a decision net to absorb any of

the deputationists. The reason gi^/en is that more

than 50 0 Constables have been recruited and,

therefore, the deputationists must be reverted back.

It is obvious that there is a change, in the policy and

what has been referred to above en behalf of the

applicants will cut a little ice in the backdrop of

these facts.

k-
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8. In that eve.nt, „ leai"ned couris.el„j.f,Q.i; tl"ie,

applicants has drawn our. attention to vacancy

Dositions to demonstrate that, sufficient .number of

posts of Constables ,are still available. Even if the

ne\n' Constables recruited or atasorbedj,,^ still there

would be sufficient vacancies^

59V This is a policy decision. The

applicants had been taken on deputation as per the

requirement. „ , We have, already referred to.above that

the applicants have no right to be absorbed. • If the

respondents do not intend to absorb them permanently,

they oarinot insist in this regard. In this view of

the matter, availability of the posts will not confer

a riaht on the aoolicants.

60.. In fact?,, most of the present applicants

had earlier also filed Petitions in the Delhi High

Court. Writ Petitions -. No. 9100-9226/2003 came up

before the Delhi High Court on 27.-1.2004. The Delhi

High Court dismissed the Petitions. holding that:.

"We have heard the counsel for
the .petitioners.. We do not find any
force in the submission of counsel for
the petitioner. The petitioners'.,; are
recruited personnel of CISF, ITBP and
CRPF. Their,, period of, deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home Affairs has settled the
fenris for 'deputatiOTr for' three 'y<5ars but'
Delhi Police has taken^ the petitioners on •
deputation for. a, period, of- o.ne • year,
therefore, they cannot claim that thev
are entitled for deputation to a period
of t.hr,ee... years. Even otherwise if
certain posts are to be f11led in 5elhl
Police whether for the purpose of' new
recruitment or in terms of the affidavit
which has been filed in Public interest
Litigation in other writ petition that
itself cannot give right to the
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nftfitioners for aDDointrnent. to sLic:l:i. posts
oF "f^JF fiFther continuation of deojutation
or moreover these oppor tuniities of
eiriDlovment should be given jto othei
persons who are , unemployed i rjno are
seeking ernployrnent,, as Constable; in ^Delhi
Police. The petitioners who ,
been ', workinjo witjh. the„__„X:.§.§P-§i5^i^^ --

organisations hano

riahi ~for appointment or con11nuati,
'their" deputation if respondent.Jjdo—not
"desixi the same. However, Mr.j jBhushan '
hiFi CO rl ten de?"'"''^ children of soirie of,
the petitioners.,, are, . studyiniL] | if the ^
transfer order is. given effect from
3.2.2004., it would,, entail hardship to the;
children who are studying in: schools.;
Mr.' D.S. .Norawat, DCP (Headquarter),
Delhi Police is present in the pourt. He
says that they will not impl;em;ent the,
transfer order till 30. 2004. "j ;

^ ,. (Emphasis added)
I

This answers the arguments of the applicants. Because

as far back as January., 2004, their claim had: been

rejected,- ' keepin-g in -, view• the-hardship, •-they.:,.wep:e.
I , I

granted stay to implement the transfer order, till
I ; : •

30.4,2004, We were informed that I thereafter, the •
I i

Genciral Elections were placed. It was^ f'ollowed by the
I I • ' I

impugned orders. A fresh., bunch of petli-fcions have been

filed. Totality of their facts indica|te; ,that there is

no mer 11 tlierein. . . , , ; ; •

I '

II

bi. For the reasons giyeiji above,; the
I I
I !

aforesaid Original Applications musj: be held ;to be-

it. They fail and are disfriissed.
_ ,

without merit

\ J r\ 4 up trj.«..!r 1 T T-ci /• •• • •

Member (A)

./NSN./

9.7.2004

Chairman

4

At this stage > leamed counseil .for the applicant's request
• ' , i I • '

I I •

that some time may be granted to chal.l:enge this order# , We allow

the applic^ts time upto 19.7f;"2D04. The interim order .passed in
individual cases would contirue till; i9f>7V2D04\ 1

Issue DASTI order. ; : , ' j
( R.K. Upadhyaya ) i ; ( VvS.:! Aggarwal

I'Aember (A) Chairraan
! i, • : '
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