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New Delhi, this the

203/2004:
204/2004:
266/2004:

Y h, day-of July, 2004

HON'BLE SHRI JUSTICE V.S, AGGARWAL. <“HAIRMAN
HON'BLE SHRI R.K.UPADHYAYA, MEKLER (A)

O.A.No0.140/2004:
M.A.No.134/2004:

Vidhva Ram & Ors.
vs.

Union of India & Others '

0.A.N0.1542/2004:

Balram Singh
Vs,
Union of India & Others

.. 0.A.N0o.1557/2004:;

.+ Applicants

2¢}
[
0
‘g

o

]

o
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63

Applicant

Resuoandents |
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11,

12,

Nagender Kurmi

V8. .

Unionwéf Indién&hbghéigwmwmmm

0.A.No.1572/2004:
M.A.No.1311/2004:
M.A.No.1312/2004:

Krishan Kumar & Ors.
VS,
Union of India & Others

O.A.N0.1461/2004:
M.A.No0.1229/2004:

C.K.B.Chandaran & Ors.
Vs,
Union of India & Others

O.A.N0.1465/2004:
M.A.No.1258/2004:;

Ashok XKumar & Ors.
vs.
Union of India & Others

O.A.No.1466/2004:

C.B.Dixit
Vs,
Union of India & Others

& Ors.

O.A.No.1470/2004: _
M.A.N0.1260/2004:

MukﬁEiyar Singh ¢ offw
Vs,
Union of India & Others

O.A.N0.1471/2004:
M.A.No.1259/2004:

Mohd. Rafivulla & Ors.
vs,
Union of India & Others

O.A.No.1483/2004:
M.A.N0.1251/2004:

Raj Kumar
Vs,

-3 —

¢ee . Bpplicant ... .. -

Union of India & Othéfs -

O.A.No0.1485/2004:
M.A.No.1254/2004:

Suresh Kumar & Ors.
Vs, A
Union of India & Others

O.A.N0.1493/2004:
M.A.No0.1261/2004:
M.,A.No.1262/2004:

T
. ..s..Respondents -

Apblicants .

.. Respondents

- Applican;s\w

.. Applicants

b
"

. Respondents

.}”Réspdndéhtsm

Applicants

o,

..'Respondents,fu

.. Applicants

.. Respondents _:

., Applicants

.. Respondents

‘e Applicantﬁwm'

. Applicants

. Respondents
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..,Réspbﬂdé@tsAnw
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13.

14,

15.

16,

17,

18,

19,

20.

21,

M

Kalu Ram & Ors.
vs,

Union of India & Others. . _ . .

0.A.No.1507/2004
M.A.N0.1272/2004;

Kalu Ram & Ors.
VSO P
Union of India & Others

O.A.No.1510/2004:
M.A.No.1269/2004:

SidReshwar Prasad Sindh

Vs,
Union of India & Others

O.A.No.1511/2004:
M.A.No.1270/2004;
M.,A/N0o.1271/2004:

Balbir Singh & Ors.
Vs,
Union of India & Others

O0.A.N0.1512/2004:
M.A.No0.1268/2004:

Kishan Kumar o~d Fhen
Vs,
Union of India & Others

O.A.No0.1517/2004;
M.A.N0.1276/2004:

Dharamvir Singh & Ors.
Vs,

—h—

& Ors.,

Union of India & Others

O.A.No0.1527/2004:
M.A.No.1279/2004:

Mukesh Kumar & Ors.
Vs,

Union of India & Others

O.A.N0.691/2004:

Karam Bir Singh
vs.
Union of India & Others

0.A.N0.1225/2004;
M.A.No.1028/2004:

Bharat Singh & Ors,
Vs,
Union of India & Others

O.A.No.1271/2004
M.A.No.1082/2004

Mohan Lal & Ors.
vs.
Union of India & Others

-+ Applicants _

e Respendents

oo Applicants

» Respondents

«+ Applicants

+++. Respondents

Applicants

.. Respondents

.. Applicants

.» Respondents

. Applicants

Respordents

..,Appliaants_mm'

. Applicant

. Respordants

-+ Applicants

... Respondants

. Applicants_

. Respondents

e s e e -

.« Resporndéents
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23.

24,

25,

26,

27,

28,

29.

30,

_0.A.No0.1278/2004: ... ..
M,A,NO.10868/20043 . . .

" Darshan Singh & Ors.. .

' 0.A.N0.1327/2004:

vs. S
Union of India & Others

O0.A.N0.1292/2004:
M.A.No.1100/2004:
C.P.N0.197/2004:

Narender Singh & Ors.
Vs.
Union of

0.A.N0.1293/2004:
M.A.No.1101/2004:

Ram Naresh Yadav
vs. o
Union of India & Others

0.A.No0.1294/2004:
M.A.No0.1102/2004: "

India & Othe;é“”

Ashok Kumar Sangral ot &ev

Vs, N
Union of India & Others

0.A.No0.1309/2004:
M.A.N0.1113/2004:

Rajendyw Singh & Ors.
Vs,

Union of India & Others

O.A.N0.1310/2004:
M.A.No.1114/2004:

Ram-Chander
vSs.

& Ors.

Union of India &~ Othedrs."

M.A.No.1122/2004:
M.A.No0.1123/2004:

Vijay Kumar & ors. . . ...

vs.
Union of India & Others

0.A.N0.1329/2004: . . o o

M.A.No0.1125/2004:
. O
A.K.Mlsq;a & Ors.
VS, _ o
Union of India & Others

0.A.N0.1351/2004:
M.A.N0.1138/2004:

Ram Kumar & Ors,
Vs,

Union of India &“Otﬁéfé

- %

e im s st il

e ADplicants

... Respondents .

,\"-‘

.. Applicants

.:fRéEbéﬂdeﬂts”‘m
... Applicant

.o ApplicantS;u

g

. Respondents

... Applicants

o Reépondents

.. hpplicants -

.. Respondents

.{,hhpélicants

... Respondents

v

.. Applicants
.. Respondents

... Applicants

w:;TfRéépondents
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31, O.A.No.139/2004: . . . .. .
M.A.No.133/2004:

Jai Singh % othos i e s Applicants
\- A
Union of India & Others »» Responcents,

32, 0.A.No.243/2004:
M.A.No.212/2004:

Desh Raj & Others __ .. Applicants
vs. e e e e . .o
Union of India & Others .. Respondents.
33, 0.A.No0.1367/2004:

M.A.No.1145/2004:
M.A.N0.1146/2004:

Ravinder Singh & Ors. ... Appllcants
Vs,
Union of India & Others . ... Respondents
34, 0.A.No.1427/2004:
M.A.No.1203/2004:
M.A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. .+ Applicants
Vs, , e
Union of India & Others .. Respondents

Note: Details of the memo. of parties gy in their
respective OAsS.

Present: Sh. K.C.Mittal, counsel for applicants in : ‘
OAs-1465/04, 1466/04, 1470/04, 1471/04, ' ,
1507/2004, 1510/2004, 1512/2004, 1517,2004 E
1527/2004, 691/2004, 1225/2004, 1278/2004%,

1292/2004, 1293/2004, 1294/2004. 1309,/20304

1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004 . e . Bt
Shri R.K. Shukla and Shri C.K. Shukla, N
learned counsel for applicants in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 151172004, '
1327/2004 and 1427/2004. B S

Shri Rajiv Kumar, learned counsel for

applicants in OAs-1461/2004 & 1367/2004 .

Ms.Varuna Bhandari Gugnani, learned ccunsel for
applicants in OAs-1271/2004 & 1351/200%4 - ERI
Sh. Sachin Chauhan, counsel for applicsni in OA-1557/04.

Shri B. Dutta,, learned_ Additional Solicitor General
alongwith Ms. Geeta Luthra, Ajesh Luthrs and Shri

Saurabh Ahuja, learned counselAfor;reﬁpéndents in alI.
OAs .

ORDER
Justice V.S. Aggarwal:-
The Delhi Police Act héd been zracted in the
vear 1978._ In exercise of the powers cunferréd uﬁdefi

Section 147 of the said Act, different rules including:

.
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the Delhi Police (AppointmentLanﬂukecruiément)“Rules;
1980 and the Delhi Police _ (General . Condltlons_ of
éervice) Rules, 1980 have been enacted _For _MprOper_l
administration, the Union Terxitory has been divided
into different police Dist:icts, Every = police
District has number of police stations. . There is an
officer incharge of theﬁpolice_heedﬂin,\each,wPolice.

Station.

2, On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry
' |
m§7
Ay~

of Home Affairs requesting that in order to make
new Police Stations which had been sanctioned, 500
more Constables would be required from Central

Para-Milltary Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation tiil Delhi.
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names. of 500
Constables, who are willing to come -on
deputation to Delhi  Police, .at the
earliest so that action for completing’

 the formalities .regarding . .their .
deputation to Delhi Police is. completed
promptly. A copy of ' the terms and

conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

S@L’
“(S.K. JAIN)
ADDL, COMMISSIONER OF POLICE
. HEADQUARTERS: DELHI."
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G There upon, the Joint Secretars, Ministry

Para=Military

like Border Security Force, C@ntrml Reserve

Force, Indo-Tibetten Border Police and Central

"Dear Sir.

Kindly recall my telashonic

raquest sometime ~  back . Iragurding
deputation of constables from your force
to  Delhl Police to operationalisz the
newly created 17 Police Stations. As the
Delhi Police will take some time to ralse
its own manpower the Para-Military rJorces

may provide about  S00.. Constasl=zs on.

deputation to Delhl Police as, ne the
hreak up given under:

CRPE 200 4
ITRP 100 g !
CISF = 1000 7

BSF 100 - i

It is reguested Lthat némihations
of Constables for deputation 'to  Delhi
Police may be sent immediately! &  copy
ofF the | terms and condit;ohs for
deputation to Delhi Police is enclosed. '

_Yours sincera2ly,

|
. |
& !

vear 199% followed by 2001, laﬁg@ numbet

. Oon different dates_which are basically.

al Security Foroe.vide'letten_déted 25.9.1998.

in

of

perzons serving in different Para-Military “orces were

taken

on deputation to Delhi Police. We take. liberty

in reproducing the representative orderldstzd 5.1.1999

whereby certain Constables from Central!FRsssrve Police

Force

were taken on deputation. .

"In exarcise of the Jowers

conferred by the Commissioner éf Prlice,

Delhi, the Addl. Commissioner of Police,
Estt., Delhi  is_ pleased_ to !|taks the
following Constables on deputation  from
C.R.P.F.  to _Delhi_ Police only For_ a
neriod of one. vear w.e.T. the dats they
Crresume | thelr duties_ in. Delhl Policz, on
the usual terms and conditions:+"

b

!
1

&

e A ey
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S 2By virtue of the present _app Tication,_ _ we

nropose to dispose of. the above said Original

Apnlications. They all pertain to ‘the same
controversy ot repatriation .to their parent

department. Some of the applications were filed after

the earlier filed applications, became ripe for
hearing. It was considered that since COMMon

auestions were involved, therefore, they shouldf%eard

and decided together.

5, All the applicants.are assalling the order
repatriating  them to their baréht department. The

order in OA 140/2004 reads:

"Subiject:~ Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation from BSF/ITBP/CRPF/CISF to
Delhl  Police, on 3rd of February 2004 to
accommoda te candidates already selected
vor the post of Constable and awaiting
call letters since January, 2003. A list
of the deputationists is enclosed.

_ The deputationists/bdnstablesAmay
be informed immediately against their
proper receipt that - they "will™ be"
repatriated on 3rd of Feb., 2004 to theilr
parent departments and - no further
extension will be granted. The
acknowledgement in token of having noted
the contents of this letter by, the
individuals may be Kept on record.

5g, o
(D.S. NORAWAT)
DEPUTY COMMISSIONER OF POLICE
HDQRS. (ESTT.): DELHI."

7. The sald order . is being assailed on
various grounds, namely, that the-orﬂer 30 passed is
discriminatory. The —applicants are deemed to have
heen  absorbed in Delhi Police as per Rule 17 of the
Delhl  Police (General Conditions of Service) Rules;~

1380, In any case, they cannot be repatriated and
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P e B right  to be considered

absorntion. | It has also been asser
number of vacancies are available and

plea Lo the contrary is not correct.

&. Needless  to state that
filed, respondents
made hy  the applicants.

been  suppression of

have controverted tre
They assert

facts in some of tie
|

TOf paermanent
ted that large

he respondents”

1
I
n  the replies

assertions
Ctnat there has

matters,

Therefore, those applicants should noﬁ ha heard. The

jurisdiction of this Tribunal to hear the pplications
|

1z alsoe  heing challenged hesides the

merts of | the

matter, contending that applicants have 1o right  or

clalm in  this regard, which we

heraelinattier,

g, The first and

therefore, that arises is:

.

I). TO_EFFECT SUPPRESSION OF FACTS:-

3
foremast

§ha1, take up

i
gquestion,

|
|
1
1

'

10. Un an earlier occasion, OA ":9/2004, OA

1TH0/72004
Tribunal.,
the applicants had earlier filed an

thiz Tribunal

heen suppressed. . Since  the other

anga OA 243/2004 had been consiicdered by thisg

It was noticed by this Triana] that 42 of

application  in

which was dismissed and this fact has

t - -
applicants  hagd

Joined them in verifying the wrong facts, therefore,

the entire

filed Wwrit

M

applications were dismissed.

Fetition (Civil) Nos.9567-

Applicants

G640 of 2004,

Co
The ODelhl High Court recorded on ?1.5.2904:

I
\
|
}
|
|
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common . . Trlbunalﬂknﬁmordeg ______ dlsmls<1ng

netitioners” 0OAs are disposed of by this
common order.

Petitioners are on deputation to
Delhi Police and have been ordered to be
repatriated to their reqpeotlve parent
departments, They challenged this in
thelir tetpechve OAs befare the Tribunal

on  the nplea that they had_a __right of.

"ALll theese petitions.  being._ . .
_ldenhoal~ in _nature_and arising. out of a

absorption in _Delhi . Polloe.‘,m'The L

Tribunal, however, _ instead_ of, _dealing
with thelr case on merit reijected thelr

OAs  on the ground that 42 of  them had.
suppressed the dismissal of OAs filed by’

them earlier on the same subject matter.. .

Petitioners grievance , 1is Lwo
Fold. Firstly that. they . had c¢laimed
absorption in Delhl Police on several
grounds and secondly that even 1if 1t was
assumed that 42 of them had suppressed

some  information and = had ‘approached-

Tribunal with unclean hands, . the OAs
filed by others could not  have been
dismissed for this. :

We find merit in the plea because
even 1Ff it was accepted that 42 out of
these petitioners had approeoached Tribunal
with unclean hands, it could not have
constituted a basis for dismissal of OAs
filed by other petitioners. Thelr claim
for apsorntion was reguired -to . be
considered on merits. It seems that
Tribunal had falled to take this in
regard and  had rejected. the OAs of all
netitioners -on this basis. The Tribunal
order, therefore, .can’ t sustain and 1is
selt aside. Petitioners OAs. 139/04,
140/04 & 243/04  shall  revive and be
considered afresh by the Tribunal .and
disposed of on merits by appropriate
orders. We are informed that similar
matters are coming_up before 1t tomorrow.
Parties are, therefore, directed - to
appear before the Tribunal on 1.5.2004
and seek consideration on thelr revived
OAs also. '

Dasti."”

11. Keeping in view the said findings,

it

unnecessary to probe further in thls regard.

12.  On_ behal?® of_the respondents, it

. wWas

pointed that even the Delhi High Court felt that 47 of

therm

who suppressed . the facts_ had, apbrdaohed

the
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Tribunal with uncleaned hands, and therefore;ﬁ;jhéir

claim  should be dismissed, . We have. no hesitation. in

rejecting  the sald argument because the  Delhi High

Court had only stated that claim on mer:wts should_,bé

decided. Keeping in-view this importaqt Toinding which™

|
s the penultimate Finding, the Labgve said  facts

recorded, ”even”,if;;itwwasdaccepted ﬁhat 42dmout; of

these petitioners had apnproached Tribuﬁal Jith unclean

hands™, cannot be highlighted by the réspondents.

13, Our _attention, _in this ir@;urd by _ the
|
respondents was drawn, besides above sairl TAacts, to OA

|
1231/2004. Learned counsel  for the respondents

contended that there is a_misstatememt e facts  of

possibly  change of the last page of ILle relevant

clause illegally and therefore, the} fatltion must

Tall, |

T4, Perusal of the said 0A revealad that 1t

was  Tiled on 13.5.2004.  The. applicarts therein

‘ . . C
challenged the order of 14.5%.2004 whlop s not  even

nassed on that date. It was eloquehtlyieﬂplained that
|

when  the petition was filed on 13.5.7004, it was
. |

returned by this  Tribunal and thersafter it was
|

re-Tiled and this plea of the respondents should not

he accepted.

|
15, We have no hesiltation in!rmﬂecting the
i
sald  argument, ;

16, Rule 5 of the Central CAcministrative
‘ ;o ‘
Tribunal (Procedure) Rules, 1987 reads %5 unders
5. Presentation and‘sérjtlny ot
applications.- (1) The Registrar. or the
officer authorised by’ him under rute 4,
shall endorse on every applicaticn  the
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date an whlrh At is oresented. or, . deemed
to  have been nre«entod under thdt rule
ahd_ohdil_Slgﬂ the ndursementnﬂ;;”

(729 If, on . scrutiny, the
application is found to be in order, it
shall be duly registered and agiven a
serial number. L

{3) If the application.  on
scrutiny.  1s found to be defective and
the defect noticed is Formal 1n__nature,
the Registrar may allow the party | to
satisfy  the same in his presence, and if
the sald defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deem it [where an application is
received by registered | post, = the
applicant shall be | informed of the
defects, if any, and he shall be required
to r@btlTY the same within such-time as
may bhe stipulated by the Registrar).

[(4)(a) If the applioant fails to
rectify the defect within  the time
allowed under sub-rule (%), the Registrar
may, _ by order and for reasons to be
recorded 1n writing,. decline to redister
the application and place the matter
before the Bench for appropriate
orders, 1" o

17. Farusal of Lhe same clearly xhows that

when there are certain defects in the Detlthh, the

same  can only be removed. W1thout the perm1331on of

the Trihunal, Lhe relief clause could not be ohanoed

or interpolated. Necessary dpplloation for amendment

must  be flled. It has not been done so. In . either

way 1T the application was filed even. bhefore the
impugned  order was "passed,\it_must,beﬁtaken_'tq..be

without merit and in any case if there is any -change

wil i is not permitted in. law, the petition.

hecessarily on  thils aspect has to- fail. However,
keening in  view the findings which we have .already
referred to above in the Writ Petition filed, we must

delve on the merits of the matter.

IT) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION: -

/
\
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Are

apnlicants had drawn out,attentionwtoAthe Tact, that  in

&an

Others

Tribunal had dismissed the application ﬁo ding:

No., 7406/2007,

the -uris:

. I

taining to  members of the other Arﬁ  Corces
i
I

AV

18, The guestion as_to whether

deputation, the learned _col

it]

zarller application filed by Sh.- S@*orler Pal and
| .
|

(0A No,3202/2001, decided on 111 .2002),

- !

. 'We ___have__ = considered these
aspecls,. It is a&a well known faut that
cause of action is bundle of facts, which
constitute cause of action. in this
caze, the guestion of- absordtlu» ig
involved. For the purpose of dbsorption
it is a well-settled pr1n01plelfh|L_ the
concurrence oTf borrowlng depar.ment,
lending  department.  as  well
employee is reguired, unljess the
concurrence of all these three parties is
there, the employee cannot be absorbed in
the borrowing . department. In 'ths case
the leading department has not given the
NOC  desplte the fact that the. burrowing
department has written letter ifor this
purpose  for  granting. of ,Noq oy the
nresent department which is a | BSF  and
emplovees are
court cannot assume the ﬁurldeCchn to
give any direction to the BSF authorities
as  Secltlon 2 of the AT Act mmﬂf not
empowsr  the court _to entertqir ‘this
neltition of member of any Armed forces
seaking a elief against Armed Forces,
Besides thaL since the parent da:artment
l1tself  has not given the NOC ratier they
Mave 0dteqoricallv P@TUbed to wvvv NOC
and  rather, BSF authorities had ! Fegl es ted
the Rexpondent& to rellew the
applicants, so  they are Pepdtllmtﬁd as
ner Annexure R-6, R-7.

order ot this Tribunal by filing

b
‘ : 5
19.  The applicants therein had thallenged the

had beeh passed by the. Thtelligente Biféauﬁfén§-'“

for_

the

also that of BSF, ¢ the .

tnj@“NTanunal

jiqtiom,tgwentﬁttalﬂmmthe a»plications

who

the

Cthis

CWP

The Delhi High Court. had: ?“(~dblde Lhe

challenge to it squarely fell within the jurisdlctlon

C’ ]t

- . o ’ |
fribunal and thereupon”it_was;held«

M4 et

[ -
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L TWe findﬂmsubstanoewin_thewwplea
because petitio ners._OA__.was  directed
adainst order dated_1JJJJ,ZOOZ“Q@nmexyr§MH.
& Lo 0A) pass@dﬂugx~mthe:vra.mLwhereby
petitioners were to  he ordered_ to be
repatriated, The Tribunal was requlred
Lo examine the validity of ~this_ order
first hecause it had taken over the issue
of  NOC, Since this order was passed by
the IB, any challenge to it Squarely fell
within,_the_jurisdiction of .the_Tribunal.
Therefore, the order passed byﬁit_washing
1ts  hands off cannot sustain and is set
aside, . . ‘

The Tribunal is . resultantly
directed to revive 0A 3202/2007 and.
consider 1t afresh and dispose it of by
passing appropriate orders under law.
Farties to apnear before it on 2nd
Decembher, 2002, T Meanwhile. petitioner "«
pPresent  status in IB which was protected
by  the Tribunal vide interim order dated
£8.11.2001 shall not he disturbed till
disposal of . their OA within four months
of first appearance of'parties.”_

20, We know from the decision in the case of

L. CHANDRA KUMAR v. UNION OF INDTA AND OTHERS, 1997

SCC {LAS)Y w77 that the Supreme Court in unambiguous

Lermns  held that right to seek judicial review is one

of  the basic structure of the Constitution and‘ all
decisions of the _AdmihistrativeATribUﬁal‘ would be
subdect  to the SCrutiny before the Division ééﬁch of
the  High Court within whose jurisdiction}the Tribunal
concernaed  Tell. Keeping in view the said finding of
the Supreme Court, we have not thé least hésitafion to
conclude that the decisions of the High Courts would
bind Lhis Tribunal because thishTribunal,Has all(india

urisdiction.

Z1. However, respondents- learned counsel
contended that the question raised about the inherent
lack of Jurisdiction of this Tribunal, had not been

Bditated op raised before the Delhi High Court and

T e e e e
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conseguaently, the said decision cannot

SR

this

Trivunal and the question“fajsedmby_ﬁhe respondents

of b

ANR.

SCC

S

nrecedent. The Supreme Court held: .

can =till be considered. . |

27, gur attentlon was drawn Lo [le decision

03

he Supreme Court in. the case of STATE

V. SYNTHETICS & CHEMICAL LTD. & /NI

189, The Supreme Court  held . tha. even

1

fons  of the Apex Court which are

'

in facts and law would not

1
{
{
l
'
{
|
4
i
I
(
f
i

|
T, Does  this principle exierd and
aphly toe a conclusion of law, which was
neither raised nor preceded - any

consideration. In other words i can  such

conclusions be considered as declaraiion of
law? Here again the English gour-s and

(1991) 4

the

sun silentio on

her A binding

jurists  have carved out an exception to the

rule  of precedents. It has been . axplained

as rule of sub-silentioc. ."A decision passes

silentlo, in the technical gensce  that
come te be attached to that phrase, when
particular polint of law ihVOLV@; in the
decision 1s not perceived by the coirt or
prresent to its mind, " (Salnmcnd on
Jurisprudence 12th Edn., p.152). In
Lancaster Motor Co. - (London) | L« v,
Bremith Ltd, the Court did not feel bound
by the earlier decision as it was “andered
Wwithout any argument, without refarence to
the cruclal words of the rule and uvithout
any citation of the authority’ . t was
approved by this Court in | Municipal
Corporation of Delhi v. Gurnam Ka i . The
bench  held that, “precedents sub--:: lentio
and without argument are of no momenlk . The
courts  thus have taken recourse o  this
principle  for relieving from | insustice

parpetrated by unjust  precedent«. A

deciszion which 1is not express and s not
Tounded on  reaszons nor it procsods  on
consideration of issue cannot be dee
he a law declared to have a bindin: effect
A% i contemplated by Artilclie 141
Unidformity  and consistency  ard oore of
judicial discipline. But that whiclh ¢scapes
in  the judgment without any occasion is not
ratio decidendi. In B.Shama Rao v. Union
Territory of Pondicherry (AIR 1967 5C 1480)
1t was observed, "1t is. trite to isev that a

1} . - - - - ! .
decision 13  binding. not , because of its.

conclusions  but in regard to its rotio  and
the pripncinles, laid down, thereir . Any
declaration  or conclusion arrived vithout

|
I
I

OF U.P. & .,
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“lication of mind or preuednd without any
son cannot be deemed. to be declaration of
ldh or authority of a general nhature’ blndlng;
e &_ﬁlebud“ﬁL._ Reatrdlned An dlssentlng or.
coverruling is for sake of _stablllty and
‘uniformity  but rigidity bevond .reasonable
Timits is inimical to the arowth of law."”

23, It is this principle .which - is being
Mighlighied. -

24,  The Administrative Tribuna;s_had-béeh set
up primarily  to deal with tﬁe éefvicejméttefﬁ. ‘.The_
Admiﬁistrative. Tribunals Act had‘béen'paﬁsed and the
Administrative Tribunalgw_araw_all their powers from
the oprovisions of Administrative,fribunals Adt, 1985,
The Tribunals are creatlon of the statute and if the
Act does not give the power to the Tribunal, it lacks
of  inherent jurisdiction to hear the'matters in this
regard. -

2%,  Section 2 of the Administrafive Tribuhals
Act, 198% specifically provides that thlS provision of
the Act does not apply to certain orfloers .and
persons. It reads as under: - -

"The provisions of this Act shall

not apply to -—_ o :

(a) any membher of the naval, military
or air  forces or of any other
armed forces of the Union;

by [ omitted }

(c) - any officer or servant of the
Supreme . Court . or. ' of_ ‘any  High-
Court [or courts subordinate
theretold: )

(o) . any . person . appointed . to... the..
secretarial staff of either House.
of Parliament or . “to the

secretarial  staff .-of any -State’
Legislature or a House 'thereof
,ornginwmthewﬂoaseww of. a_ Union. -

Territory _having a Leglslature,
of thﬂf Leﬂlbldtur,.
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6. Section _14wofwthe'Aoﬁ fuﬁtbtﬁwtells, us
‘ _ | .
shout  fhe durisdiction cand _powers  of vtnew_Central

i

Administrative Tribunal. It Feads:~-

i

“14. Jurisdiction, powers and'authority o
of the Central Administrative Tribun=l - (1) '
Save as otherwise expressly provided :r this
ACt, the Central Adininistrative ' 7ribunal
=hall exercise, .on and from the appointed
day, all  the jurisdiotion, powers  and
authority exercisable immediately hefore
that day by all courts (except the. Sipreme
Court in relation Lo ﬁ ‘

(a) racr

uitment, ana _mattersm«cbncerning e
recruitment, to any All-India Service or. .
Lo any civil service of the Union or g :
¢ivil  post under the Union or {o a post
connacted with defence or in theé devtence
services, being, in elther case, & post
Tilled hy g civilian; ‘

'
1

(th) mll =ervice matters concerning-

(1Y a member of ahy'A11~India;8mrvioe;
or ' :

All-India  Service .or & person
referred to in clauss (c)]
appointed  to any civil seryic@ of
the Union or any civil post  tUnder
the Union: or '

{11) a person [not being a member of an

f
[

(111) & eivilian [not being a member of
an  All-India Service or a. nErson
referred to in . clause {c)l -
appointed to any defence services
or a post connected with defenca,

ancd pertaining to thie service of such
member, person or © civilian, in,
connection with the affairs of the Union”
or of any State or of any local or other
authority within the'territory 57 1ndia
or under the control of the Governtient . _
of  India or _of any | corporation for e
soclety] owned or controlled by the
Government: ' ‘

|
service matters pbertainipe to.
seérvice  in connection with the affzirs
f the Union concerning a o narson.
BpPointed to any service o ~ost
referrad to  in sub-clause (ii) or
sub-clause (iii) of cldause (h), being a
person  whose services have been iplased
bY a State Government or ‘any local or .
other authority or any:corporati@n [or )
soclety]  ap other body, at the disnosal !
of  the Central Government for  such
appointment, o - i

i

!
1
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(Explanation.- For the removal of doubts, it
i hereby declared = that references to:
"Union” in this sub-section shall. be

construed as including references. also to_a.
Union territory.l

(z) The Central Government may, by
notification, apply. with effect from such
date as may be ape01f1ed in the notification
the provisions of sub-section (3) to local
or other authorities within the territory of
India or uhder the control of the Government
of India and to corporations l[or societies]
owned or controlled by Government, not being
a local or other authority or _corporation
lor soclety] guntrolled or owned by a State
Government s :

provided that if the Central Government
considers it expedient so to do for the
nurpose of facllitating transitién to the
scheme as envisaged by this Act, different

dates may he S0 specifiéd under this

suh-section in respect of different classes
of  or different categories under any . class
of, local or . other authorities . or
Cormorations for soc1et1es1 ‘

(3% Save &
this AC t, the Central .  Administrative
Tribunal shall also exercise, on and from
the date with effect  from which  the
nrovisions of this sub-section apply to any
local)  or other authority or corporation [or
society], all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (exoept the Supremn
Court) in relation to-

w

(&) recruitment, _ and ___matters _ concerning .

recruitment, to any service or post- in

connection with  the . affairs. of such.

local or other authority or corporation
for societyl:  and. .

(h) all service matters concerning a person
lother  than a person referred to ‘in

clause (a) or clause (b) of sub-section

(1)) appointed to any service or post in
connection with the affairs of such
local or other authority or corporation
for society]l and pertaining to the
service of  such. person 1in conriection
with such affalrs.”

77. A condeint reading of  Section 2

Section 14 would show as respondents argued that this
Tribunal may have no Jjurisdiction because the Act does
not  apnly to a member of an Armed Force. Section

also opened itself with the words 'Save as otherwise

otherwlqc expreqsly prov1ded in



2

1

I

! Co {
R '

l

. |
1

' . . . . o L "
expressly  provided in thls Act, . Mherefore, the
provisions of Sectlon 14 are subject to Tths provisions
of Section 2 of the Act.

[
‘

78. However, Aas already pointed ahbove — and

held in the case of L._”Chandra‘Kumér‘ fsapra)  that

once the orders - of- this Tribunal.. aﬁ& ;ubjectmftaﬁﬁL

judiclal review, the decisions of the Higl Court would

hind this  Tribunal. It cannot be stated that the

ordar of the High Court was sub silentlo hacause this -

Tribunal had invoked Section 2 - and Pdismissed  the

anplication. Rut the Delhi High Court ir its wisdom

has held that once the order  passed by the _concerned

officer is within the purview and Jurisdiction of this
Tribunal, this Tribunal has “the jurisdiction . to
entertain the application like trge soldiar bows his

head to the sald decision.

29, Respondents relied upon the decision of

the Supreme Court by the respondents  in the case of -

MAJOR M.R. PENGHAL v. UNION OF INDIA AHD OTHERS, JT
. | '

1998 (%) SC 624. The sald case pertalns to, Postal -

1
Department. The person was working oni deputation with

{
the Army. A temporary- commission w@s given. The

guestion fTor consideration before the Apex Court was,

as Lo whether the Cehtral,Administfati&e Tribunal will.

have Jjurisdiction to entertain the-apglicetion or not..’

The Supreme Court held that the sald person could not

he treated as Army personnel_and‘conbbuﬂ@d:
|

"9. As stated above, «lthough
the appellant was selected b% e Postal
Denartment for appointment to ths post -of
clerk, but he _could not be! glwen any
appointment due to want of vacaacv in.the

1
1

jjfiif‘

L
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Supreme

unit  of his = choice. Uhder " such

elreumstances, | the appellant was: offered\,
AN appointmenf_tgwwork as f,bleFP in the.

Army Postal Service on the. oondltlon that

e would remain a . civilian emplovee = on

deputation in  the Army. The -appellant

accepted the aToresald offer and agreed

to the conditions that he would revert to
the civil  appeintment  in.. Posts. . and

Telegraphs Department on his _release from . .
the Indian Army.PostalhﬂService;w; With &~

these conditions, the appellant continued
to  serve in  the Army a permanent
employee of the 'POQLb' and Telegraphs
Department on deputation and was promoted

up  to the rank of a Madtor inm the Indian

Army. However, the appellant was only
given a temporary commission and he
woﬁked as  such_ till the date . when_ _his

elinguishment Was - ~ordered. . The
TﬂiP sald  facts clearly demonstrate that
the appellant has a lien with the - Posts
and Telegraphs Department working on
deputation in the 1Indian Army Postal

Service and at no point of time the.

appellant became a Tfull-fledged army
personnel. Since the appellant was not a
member  of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered under Seéction 14(1)(a) of the
Administrative Tribunals Act. " In. that
view of the matter, the High Court was
right in rejecting the writ petition
Filed by the appellant,  whereas the
Central Administrative Tribunal
erronaously accepted  the claim of the
appellant that he is an army personnel.

We, th@fefore, uphold the Jjudgment.: and
order of the High Court . dismissing the
wirlt  petition Tiled by the appellant,

Since the appellant while holding “civil
post  was working _in the Army Postal

Service ~ on deputation, . the. aCentral'

Administrative Tribunal hdd jurlsdlctlon

to  entertain and decide the original

application filed by the dppelldnt We

accordingly set aside the - order dated »

21-1-1997 passad by, - the 'Centrdl
Admihistratjvp Tribunal, Prlncipal Benoh
e e¢lhi, and remand the case to it  to
decjde expeditiously . Original Application .
No. 104? of 1895, of the appellart, on
merite, R
. ' vl el
30, However,” provisions of Séction 2 had nhot ™"

considered and, therefore, the decision of
Court in the Tacts of the case cannot: be held
the question in,controversygqh We,. .therefore,

Keeping in view the ratio deci dendi of the Delhi
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|
I
|
|
High Court that we have no option but. to b(lclude that
this  Tribunal neoe$sarily,mustmhayehamju “lzdiction to

entertain the application,

|

|
ITT) WHETHER THE APPLICANTS ARE BETING DIS@R;HINATED:
T

i

31, Learned counsel for the aoplioants urged
that in  the past, some of the. other per%owo who had
been taken on deputation with Delhl Pollc~ had been

absarbed while the applicants are beiﬁg discrmminated%

He referred to us para $.17 in QA W140/3004 wherein

names  of  such persons have been given wﬁo had been

ahsorhed on 22.11.2000. i
|
|
i
|

3Z. The gquestion for consideration *s as.  to

whether in the facts of the oase,it oan'ge termed to

be discrimination or not. Learned oounbeﬂ

the decision of the Supreme Court in the qaﬂe of STATE
- 1

[ A

QF MYSORE AND AMOTHER v. H. SRINIVASMURfH?( AIR¢T976

SC 1104, Perusal of the >a1d'wudgement r veals thatﬂi

1 P O e

question for considera tion berore the Sup e . Court‘

was 1T the person was on deputation and apﬂmrbed' and

1
1

If it was  to be so done from the date he came on

deputation, The Supreme Court held: j

17, 0On the other hand, 1t i an .
undisputed fact Lhat $ix other empim»~@sg
who were  simillarly situated,. wWere
absorbed from the dates on which they
initially doined duty, after depltztion
to  the Polytechnics. It is not the case
of  the appellant that  this  principle
whereby the absorption 1n the Depar:munt
of  Technical Education was relate d Dback
to  the date on which a person  initially
came on  deputation, was ever depar ted
from, excepting in the caqe éf Lhe
respondent. This  being the ‘case, Lhe
High Court was right in holdlnq Lhdl “he
State  Government had evolved a princs Jle'
‘that 1f & person was deputed to vhe
Department of Technical Education from

!

f&ﬁied~upoh7m~*

B
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another department,,andmhewStayeghondriﬂnmw_
that other departmentmfpr;a;“re§§gnable ‘
long time his absorption in that
department should be made to relate back
to the date on which he was initially
sent. " There was no ~ Justificatlon
whatever to depart from_ this principle of
policy in the case of the respondent, who

was, in- all material respects,. . in Athe,““"
same situation as K. M. Chetty. Very

Fightly, the High court has held that his
“{mpermissible reversion” Ffor a _short:
while in 1955 to the parent _ department
was no ground to.hold that he was hot -
similarly situated as K. | Naravanaswainy
Chetty. This so-called reversion-to the
parent Department for a short period_ 1in
195556 could not by any - reckoning be
rreated as a break in his service, this
period having been treated as leave. Nor

did it amount to reduction 1n rank. In
any case, Lhis ‘reversion’ was not

ordered owing to any fault . of the”
respondent. It is not the appellamtid=-

case that the respondent’s work in the = '
Department of Technical Education was ' x
found unsatisfactory or that he. was not. '
otherwise sultable or gualified to hold

the post of Tailoring Instructor in that
Department. That he was suitable to be
ahsorbed in that post, is manifest From

the recommendation of the Public Service
Commission and is implicit "in - the
inpugned order, itself.” ' o o

33, That is  not the . controversy  beforé us.

Therefore, the ocited decision 'must¥ bg"hgld~ tOj‘bé

distinguishable. e e ’yﬁ-u“,,i-.;iutfmifi fﬁi?ﬁf f% .
SRR .
34, This question had been oénsidéred by .the
Tribunal in the case of ARJUN SINGH NéGIjv;i? UNION _OF

INDIA & ORS.. O.A.Noﬁ§6ﬁ[2003,_decided oh:‘zé.z.zgosg
Therein also it was agltated thét twé-other bersons.hav§
heen absorbed permanently. It was heldlthaﬁ it,is alwayg
in individual cases that_has,tqﬂbe 1ooked into,on,itsian
merits. In fact, thé Supreme Céuﬁt in.fhe Cé$efof'zlﬁg

STATE__OF HARYANA & ORS. V. RAM_KUMAR MANN, JT 1997 (3)

sc 450 had commented upon the doctrine of discrimination.
The Supreme Court heldwthatﬂaovernmentmin“itsNOwn reasons
can  oive permission 1in similar cases to  some  of - the

anplovees to withdraw their resignations. The doctrine



i
of discrimination is  founded L upon  existence of  an

enforceable right.. Article 14 would #pmlx only when

|
invidious discrimination is meeted out to eqguals.,
|

i
1
'
i

35, In the present case before:!us, as is patent

from the impugned order, all persons ta%em an depdtation

are  belng repatriated. We have already reproduced above

the sald order. Once a common decision!has been taken,

it cannot be stated that the . applicant: are ,being:-

discriminated merely because some other oersons in the

-

vear 2000 were absorbed. Equality has ﬁo ba seen among

the eqguals. Once all persons on deputétlon are being

r
1

repatriated from whatever Force, we héve;nm Mesitation in

concluding that the applioants'oannot,stacﬁ that they are

hedng disceriminated. Resultantly, we reject - this

1

argument.

Iv. IF THE APPLICANTS ARE _DEEMED TO BE A3SORBE

i
'
'

IN DELHI POLICE:
o
36. The arguments advanced have Jeen that

some  of the applicants had been working! for more than

5 vears on deputation., The - Rules' provide for .

'

absorption and, therefore, it is contehded that the

applicants must be deemed to have been absoraed.
| ‘
I
37. After the argumerits had been soncluded,
- ; e
the respondents pointed to us the decision of the Full:

Bench of this Tribunal in the matter =7 NET. RAM

CHOURSIYA v. UNION  OF INDIA 3 OTHERS, |

0.A.No. 180172003, rendered on 5,7.2004.  In the cited
Case, thoze applicants were working as @ongtables in

Border Security Force., ' They had E joined the

:
|
!
a
;
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another department and_heqstayquonﬁﬁiuhdu_
that other departmentwfor;amvrea§cnable
Long time his absorption- in that
department should be made to relate back

to the date on which he was initially
sent.” There was . no justificatlion
whatever to depart from this principle of
policy in the case of the respondent, who
was, in- all material respects,. _in . the.
same situation as K. M. Chetty. . Very
rightly, the High court has_held that his
“impermissible reversion” for a  short’
while in 1955 to the parent _department
was no ground to hold that he -was not
similarly situated as K.  Naravanaswamy
Chetty. This so-called reversion to the
parent Department for a short periocd . in
195556 could not by any reckoning bhe ’
treated as a break in his service, this
period having been treated as leave. Nor

4id it amount to reduction in rank.  In
any case, Lhis ‘reversion® .was not
ordered owing to any - fault of the

respondent. It 15 not- the - appelflantd:
case that the respondent’s work in the
Department of Technlcal Education was
found unsatisfactory. or that he was 'not
stherwise suitable or gualified to hold
the post of Talloring Instructor in that
Department. That he was sUitable to be
absorbed in that post, is manifest from
the recommendation of the Public Service
Commission and is implicit in | the
impugned order, itself.” '

33. That 1is nhot the controversy before us.
Therefore, the cited decision must be held to. be
distinguishabhle. L T

34, This question had been considered by the

Tribunal in the case of ARJUN SINGH NEGI v. ‘UNTON :Oﬁ

TNDIA & ORS.. O.A.Noq;+66/20035 decided on 28.2.2003.
Theraein also it wés agitated that two other persons havé
heaen abhsorbed permanently. It was held that it is always
in individusl cases that has to.be looked into on its own
merits. In  fact, the Supreme Court in the case'of THE

STATE _OF HARYANA & ORS. V. RAM _KUMAR MANN, JT 1997 (3)

sc 450 had commented upon the doctrine of discrimination.

The Supreme Court held”thathovernmentwin\its,0wn,reasoq3'
can give permission 1n similar cases to some of - the

emplovees to withdraw their resignations. The doctrine
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of  discrimination is  founded Hpon istence. of  an

—_ __@_._____A -

enforceable riaght. Article 14 would applv only when
i

invidious discrimination is meeted out tq a@ls. .
i

3%, In the present case before us, as is patent

from the impugned order, all persons taken o»n deputation

are  heing repatriated. We have alreadyireu'oduoed.above
the sald order. Once a common decision has been taken,
it cannol be stated that the appliéants ~are  being
| . .
discriminated merely because some other nersons in the

vaear 2000 weare absorbed. Egquality has to bz seen among

the equals. Once all persons on deput%tion are bheing

repatriated from whatever Force, we havelno nesitation in
i
i

concluding that the applicants oannot<stét@ that they are

|
bedno discriminated. Resultantly, w% ~eject - this
argument., i

Iv. IF THE APPLICANTS ARE DEEMED TO BE A3SORBED

IN DELHT POLICE:

t

|

36, The arguments advanced haYe reen  that

some  of the applicants had been working fzr more than =

5 vears on  deputation. The ' Rules; oravide for

I
i

absorption and, therefore, it is contend:d that the

applicants must be deemed to have been absorred.

i
1
|

u o = e | A
37, ATter the arguments-had been coneéluded,

the respondents pointed to us the_deoisién o the Full:

Bench of this Tribunal in the matter! oFf NET ' RAM

CHOURSIYA v, UNION _OF  INDIA '3 __ OTHERS,

0.A.Mo. 180172003, rendered on 5,7.2004.: In the cited

case, those applicants were working as Constables in

Border Sacurity Force, They had . oned “the
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Intelligence Bureay during the year 1996Pasﬂw890urity

Asel

£

i

Lant (General) initiallyqugquﬁeﬁ;Qdmmof five
years bhut  continued on deputation. They were not
ahsorhbed and were repatriated to 'their -parent
organisation. The following duestionhhad_been_,posed

for the decision of the Full BRench:.

"1. Whether the applicant can be deemed

to have been absorbed in I.B. under - the
Fespondents  irrespective of the instructions
an the subiject?

Z. Whether the applicant has a right to
be  considered fop absorption in I.B.without
the consent of his parent.department?

-

3. Generally,"
38, The Full Bench considehed various

precedents and answered the same:

Y1) Applicants cannot be deemed to
have been absorbed in IB under
the respondents lrrespective. of
the instructions on the subject,

{79 The applicants have no right to-
be considered for absorption ip
IB without the consent of the
parent department in. terms of
instructions contained in"IB oM
dated 13.1.1992, ST ;

(3) Does not arise.”

39, Keeping. in vView the decision of the

Larger Bench, in its-broad-prinoiple;%fthemwaﬁgumehf

atvanced that after the applicants had worked for more
than % vysars and therefore, they are .deemed "to be

abzorbed, must fail.

40, There 1is another way of looking ét thé
same  matter. The guestion of deeméd_abgorptionf doeﬁ
not arise because thére is precious iittle on - tﬁe
record to indicate that the consent,dfw the,.parent

depar tment has been obtained.

W e
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41, Tt was urged that under the Jelhi Pollce
‘ i
4ct, Rules have been _ Framed__and,. . chorefore, . in.

accordance  with the Delhi Police (Genera: Conditions

of  Service) Rules, 1980, there ooul& bhee  permanent
ahsorption of the applicants in_Delhi Fi’oi:‘:.:e.~
i
47, The sald argument shalli he considered
hereinafter wherein 1t is contended tawul. the said
nersons have right of consideration. for ne.ng absorbed

in Delhi FPolice. Perusal of Rule 17 éf D21hi Police
|

(General Conditions of Service) Ru1e$? 1180 clearly

wNOWS th

[B3g

it  does _ not contempl%te the deemed
|

. |
ahsorntion. Resultantly, the said argumzat must fall.

[

1Y

473, Pertalning to the same .argumentg

reference has been made to the decisipr «f RAMESHWA
|

A LAAER <t S A A v

PRASAD v. MANAGING DIRECTOR, U.P. . :H&QKIYA NIRMAN

NIGAM LIMITED & ORS.. IT 1999 (7) SC & which will be
{

in-appropriate, we <hall deal with tho zald decision

hereinafter agaln but paras 14 and 15 of the decision-

in the case of Rameshwar Prasad (sup-a. are being
haelow for the sake of Taclli.v.
|
14, We agree with the learned
Coun<sel for the Respondent No. &nd make
it @lear that an employee whe is  on.
deputation has no right to be ajscrbed in
the service where he is worting on
deputation, . However,.  in some <ctses it
may depend upon statutory rules to the
Ccontrary. . IT___rules. . . prov.ue for,
abzorption of employees on . depltation
then such  employee has atrpght to . be
considered for absorption in ! wccordance
with the said rules.. As quats:n  above,
Rule 16(3) of the Recruitment <ules of
the  Nigam _and_ Rule 5  of, «he u.Pp.
Absorption of Government  Servints  in
Cpublic Undertakings Rules, 198+ crovides
for absorption oTf an employes W/ o are on
deputation. . ' o
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. present, _.case,

considering. . the  facts,. it . is _apparent.
that action  of respondent No.l: . in _ not
passing . the . order_ for _repatriation or
ahsorption qua the _ respondent  was
unjustified and arbitrary. On the basis
of Rule 15(3) of the Recruitment . Rules,
anpellant was appointed on_deputation in
May 1985, He was relieved.  from his
parent department on 18th November, 1885
and joined Wigam on 19th, November, 1985.
Under Rule S of the U.P. Absorption of
Government Servants, . _ .. in __ Public,
Undertakings Rules, 1984, he was required
to file an application for his absorptlon
in employment of Nigam. Thereafter on
the basis of letter dated 22.12.1987
written by the G.M. (H&) and . on the
basis of the letter dated 30,12.1987
wiritten by the G.M. (NEZ), he opted. for
continuation and absorption in service of
Nigam by letter dated 31st December 1987,
The General Manager (N.E.Z.) by  letter
dated 17th September, 1988 wrote to the
GM  (H@) that appellant’ s service record
was excellent; he was useful in service
and asz he was about to complete 3 vyears
on  deputation, appropriate order of
ahsorption be passed. HMothing was fheard
from the General Manager. Further on
19-11-1990, as_ soon as the appellant
completed S  vears of deputation, his
deputation allowanhce  was stopped with
effect Trom that date. The @&ppellant
continued in service without any break.
As  per Rule 4 of the U.P. Absorption of
Government - Servants . in 1 Public
Undertakings kules, 1984 which was
adiittedly applicable, provides that no
government servant shall ordinarily. be
permitted to remain on_deputation, for a
neriod exceeding 5 vears., = 1T the
appellant was not to bhe absorbed, he
ought to have been repatriated "in the
vear 1990 when he had completed 5 vyears
of service on deputation. By not doing
20, the _ appellant _ is ‘seriously
nreiudiced. The delay or inadvertent.
inaction on the part of the Officers of
thhe Nigam in not ‘passing appropriate.
order would not affect the appellant’s
right to be abhsorbed.”. L

15.  In. the_

Perusal of the Findings as well @ as the rules
applicable to the respondents before the Supreme Court

clearly show  that there was. a_ time . limit  for

deputation prescribed. Rule 4 clearly provided ~that’

Mo  Government servant shall ordinarily be_  permitted
to  remain  on deputation for a period exceeding Tfive

vaears', Thereafter., the subseéquent rule provided for



ahsorption of such nersons. ,Inmthe”matﬁer reftore the

Sunreme Court, the persons were continuirng 1. work and

in face of the rules referred to above pacticularly
{

Sub-rule (1) to Rule % of the Uttar Pradésr srbsorption

of  Government Servants in‘Publio,Undertqkihqsv Rules,

1984, it was held that the concerned ip@ruon stand
absorbed in the service of Nigam. |
g

44, That 1s not the po=1tlof before us.

There iz no such rule corresponding to Rulw 4 of the

Rules applicable in the ‘matter before ! the Supreme
Court. In Tace of the aforesaid, tﬂe rlea  that
anplicants are deemed to have . been absorbed

particularly in those cases where they halve vorked for

i
5 yvears or more, must Taill. '
i
i

Y, IF _THE APPLICANTS HAVE RIGHT’TO B

E_CUNSIDERED

l
1
|
i

FOR_BEING ABSORBED IN DELHI POLICE

4%, Rule 5 of the Delhi Police ﬂAnbklntment &

Recruitment) Rules, 1980 dealswith reoruitment to the™

Delhl  Police and Clause (h) of the same reads as
!
under : : S

“{h) Notwithstanding mvtﬁlng3
contained in these - Rules, where the”
administrator/Commissioner of Pollic: is
of opinion that it is’ nece<$Lra or
axpedient in the interest of WO K S& to
do, he may  make . appointments o all
nunwua"ettwd categories of both execLtive.
and ministerial cadres of Delhi”’ Fulvfo on

deputation basis by “drawing suitable.

persons  from any other State(s) or union o
territory or Central Police Organisstion -
or any other  force.  Where such

dop01ntmeht% are made by the Commwc«Loner
of  Police, the same shall be rep- ted to
the administrator forthwith. Such
appointments  on_ - deputation basis hall

alsoc  be subiject to orders issued: by the

t

)
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CGovt.,  of India/Delhi, Admlnlstratlon Trof,
‘time to. time, qovernlnq the. deputation of.
governmant servants

i e et e LT e rmanan € om Seny

1

It permits taking persons __from,:céntral  Police.
Oraanisations oF. any _other force on__ deputation | to
Delhi Folice. kule 17 of Delhi Police _(General

conditions of Service) Rules, 1980, which: has strongly.

been relied upon, perhits the Commissioner of Polioe,
to  szanction permanent abéorption in Delhi ?olioe of
upper and lower subordinates with the consent. and
concurrence of the Head of the Police force of _the
State/Union territory, or the-- Central  Police

Organisation. The sald Rule reads:

"7, Permanent absorption of
upper and  lower subordinates. in other
police forces and vice-versa.-— The
Commissioner . of Police, Delhi mnay
sancticn permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Union
territories and Central . _Police
Organisations, with _ their consent and
with the concurrence of the Head of 'the

Folice force of _ _the_ State/Union
territory, or the - Central .. .Rolice&... ...
Organisation concerned. | Similarly the - '
Commissicner of Police, may sanction |

narmanent transter of upper and lower
subordinates of Delhi Police, except
inspectors . with . their_ _ consent  for

permanent absorption in Police forcesof -
other States/Union territories or.Centrnal.
Police Organisation, - subject = to: the~
concurrence of the Head of the ' Police:
force concerned. In the casg- otmssuoh.

-

permanent transfer of an Inspectorﬁwa”ﬂ““%”ﬂ

Delhli Police to any = other state  or
vice-versa, the Commissioner of Pollce,

shall ohtain the prior sanction of, the.
administrator.” : ' A

PRV

4€, There was some oontroversy ralqed before

,,,,,

s oas to if the_appllcahts_wer tdken on deputdtlon:

under Rule 5{h) of Delhi Pollce (App01ntment &
kRecrul tment) Rules, 1980 or_not. The plea of the

respondents to that effect must faill.
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c47. 0 This is the;onlyuﬂh@biingmﬂrgvssiongwhich““~-*

e

|

permits certain bersaons.__of mtﬂgmmcéniwal_,mPolice,
N i
t

Organisation or State Police to comhe on;d@pvtation and

serve in  Delhi Police. We have. nd hesitation,
| )
therefore, in  reijecting . the_ . contentior of _ the

resnondents to that effect,
48, Learned oounsel“””anA_thé epplicants,
however, wanted to take his plea furthel that this is

an  appolntment to Delhi Police. . He re@i@t upon the

decision of the Supreme Court in thel o:s3e of  SI

ROOPLAL.. . AND _ANOTHER v. LT. GOVERNOR THL‘JGH CHIEF

guestion before the Supreme Court

| .
SECRETARY. DELHI AND OTHERS, AIR 2000 8 594, - The
;Wﬂ» totally
|
the

different. Before the Supreme Cdurt, the -ontrover%y
I
|

was as to 1T they were entitled to the benefit of the

service in  the parent department on @bso“ptidn in

Delhi Police or not. Therefore, the de¢ision of the
I ‘

Supreme  Court in the case of SI Rooplai a;upra) is

1

!

distinguishable.

-
o

The applicants have beeﬁ daputed on.

transfer, i.e., by way of deputatlon to. te,wx in Delhl
I .

”y‘a‘v‘ AR A A st

Police, The expressioh "he may ,make :ampwintmgqgsvu

dogs  not imply that it is an appointient made

regularly in Delhl Police., Perusal of ;hw Sule  5(h)

clearly shows that“,appointmgnﬁwﬂism_on duputdtlon.w

therefore, the expression “appointment” in fle context\‘
. . ’;,l R ]

must  mean only conferment of power to aci in Delhl

'
1

Police as Constables or otherwise when tive come on

deputation.
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50.  Opece the appointment 1s on q;Dutation, it

1]
K

carrie:

o
i

all the rights of deputationists rather than &
regular emplovee. e

51, so far as the Rule 17 of Delhi Police
(General Conditions of Service) = Rules, 1980 is
concerned, 1t does not confer any power Qr a right to
a nperson on deputation to.be ab$orbed.wﬂ1t,depénds”on;

. .

the <sanction of the COmmiésioner of Police. Certain
other conditions which we have referred to above need
not bé repeated. This guastion peftain;ng - to
interpretation of Rule 17, had been a subjeot**matter'“
of controversy in this Tribunal. ;t was held that
there is no <such right in FTavour of the deputationistS
in this regard. Those persons ohailenged‘the decision
of  this Tribunal in O0A 2547/92 decided'Oh 29.8.1997 -
and the Delhi High Court upheld the samé‘holding that =
orders  that have been  passed 1in 'édminiétrdtive
exigency cannot <be-Followedm;~The-Delhi. High .. Court..
renroduced  the findings of. this Tribunél»and agreed

with the same in Civil Writ No.5220/1997 decided onu

7.2.2001 entitled  CONSTABLE NAFE SINGH v. UNION OF -

INDIA & OTHERS. The order reads:

..... Paragraph 7. of the
impugned Order is reproduced as below:

"Rule 17 . of the — Service
Conditions Rules does not recognise any
right in favour- of a deputationist for.-
absorption. It only gives discretion to
the Commissioner of Police to . sanction
permanent absorption of certain upper and
lower subordinates in Delhi Police from
other States/Union territories and
Central Police Organisations, with their
consent and sublject to the concurrence of
the Head of the Police force concerned.

Accordingly the cut off date for
absorption cannot be fixed on. which a
deputationist becomes eligible for

absorption, but _ it would he a date on
which absorption is decided to be made.
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I the nresent case, this Tribunal had
lisr directed 1in = common  judament
: oin O A NO.1421/79) and: <inilar
sther  applications that if the apoplicant
fres e g  representation, it would he
Ldered by the respondents and 1f the
nolloant waz  found to possess the
reguil site  qualifications under the Rules
o tae date  of the impugned order  of
repgtriation.  that is, on 23.1.1991. he
iy be absorbed 1if otherwise Found
eligible for absorption. Admitteclv, on
Z%.1.1997., the applicant had cros«wed the
age of 40 vears and, therefore, if ha was
ot abhsorbed, e has no  reasohable or
valid ground to challenge the orcer of
iz repatriation. We may also peoint out
a decizion of the Supreme Court in State
of  Madhva Pradesh and others vs. Ashok
Ceshm ekl and ancther, 1988 (3) SLF 336,
whion  rays  that in the absence of bilas
and  mala fldes, an order of repaftriation
made i administrative exigencies cannot
he  crallenged. We, therefore, Tind no
meetd f in  this 0. AL Accordingly it
¢ to be dismissed.”

Or

We are  in agreement with o the
above  Tindings of the Tribural as 1t is
zettl=d  law that & deputationist hes ho

; and vested right to  resist
repatriation  to  his parent department.
The netitioner was repatriated &t far
P a3 on  Adgust 8, 1982 and he
contioued to agitate this guestion before
Lree Tribunal  as well as before this
Court.  We do not find any ground to take
& contrary  view than the view as

3 The petition is, therefore, ‘devoid
ot merit and  the came 1s  di<missed

aocordinoly, "

provides  the  answer to the argument so

of by the learned counsel.

sedd by the Tribunal in the present . -

much

®Z, In fact, the Supreme Court in the case of

STATE OF PUNJAB AND OTHERS v. INDER SINGH AND OTHERS,

(1997

8 S0l 3772, held that a person on  deputation

cannob clalm nermanent absorption on deputation post,

fact urged vehemently that once the rules provide

e

55, Learned counsel for the applicants

in

that

ot o depgtation can he taken and carmanently
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absorhed, therefore, they haveLrightﬁto;ge considered
anc  once - that right iz defeated and. -is - not beling

T
1

given, the Articles 14 and 16 of the anstitution are

violated. Qur  attention- -in-this-regard -was:  -drawn--
towards  the decision of the Supreme Court in the case

of C... . JMUNIYAPPA NAIDU v. STATE OF KARNATAKA AND . .

OTHERS, AIR 1976 SC  2377. ~ Therein also,  the.

deputationist Senior Health Inspectors were claimﬁng a

similar right of permanent absorption and the Supreme -

Court held thathguch a“rigﬁt didﬂﬁotlegisti;ﬁlt‘,wa
helad  that there was no scope under the Cadre and
Recrui tment 'Regulétions for théir absorption and it
was impermissible to do so. This shows thal the cited
decision  was confined to the paouiiar,faots that were
hefare the Supreme Court and is distinguishable.

54,  In  the case of STATE OF ANDHRA PRADESH

AND . ANOTHER v. SADANANDAM_AND OTHERS, AIR 1989 SC

2060, the Supreme Court held:

16, We are now only left with the
reasoning  of  the Tribunal that there is  no
justification for the continuance of the old
Rule and for personnel belonging - to other
zones belng transferred on promotion = to
offices in other  zones. In_ drawing such
conclusion, the Tribundl has travelled bevond
the 1imits ofiitsmjurisdiction,“,We need only
polnt  out that the mode of recruitment and
the cstegory from which the recruitment to a
service should be made are all matters which
are  exclusively within the domain of the
gxecutive, It is not for judicial bodies to
1t in dudgment over the wisdom of the
grecutive in choosing the mode of recruitment
or  the categories from which the recruitment
should  be made as they are matters of policy.
decision Fallling | exclusively _ within  the
purview of Lhe executive.. As ‘already stated,
the guestion of filling up of posts by
persons  belonging to other local ~ categories
or zohes 1s a matter of -administrative
necewsity  and exigency. When the Rules
provide for such, transfers _being effected and
when the transfers are not assailed on the

ground of arbitrariness or discrimination, the
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nolicy of transfer  adopted, by the

Government cannot be struck down by Tribunals

or Court of Law.’ :
i< ohvicus that Supreme Courthhéld that 1f there is
s nolicy  framed, it should be adhered to. But as
wonld be pnoticed hereinatfter, the:polioy is subiject to
change and in the present case, tﬁe nolicy adopted has
heen not  to  absorb any of the deputationists.
Rezultantly, even the cited 1oase will bhave no
annlicetion to the facts of the present case.

55, (Qur attention in this resgard was drawn to
the  letter written from the Office ot Commissioner of
ralice  in  the vear 2000 referring to the fact that
there 15  a policy that after one vear, a person who

bas sel ved on deputation, can be considered.

56, Our attention was further drawn towards
rage & of the counter reply in OA 1293/2004 that there

were cortaln guidelines in this regar.d,

57. on record, no such guidaslines have been
nroduead, But the policy decision or guidelines 1in

Flhi= - egard can always be adiudicated on basis of the
material  placed before us. As would be noticed. the
resnondents have taken & decision not to absorb any of
the daputationists. The reason: given is that more
Lhan 500 Constables have been recruited and,
theretore, the deputationists muét he reverted back.
Tt is obvious that there is a change in the policy and
what has been referred to above on behalf of the
applicants will cut a little ice in the backdrop of

these facts.
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%, In  that event, learned counsel for  _ the
anpl Laoap e has  drawn our attention to vacancy
nosytions  to  demonstrate that sufficient number of

nozts  of Constables are still availlable. Even if the
new  Constables recruited or absorbed, still  there

wolld he sufficlent vacancies,

59, This is a policy decision. The
acplicants had been taken on deputation as per the
reulement, We have already referred to above that
the applicants have no right to be absorbed. If the
rezpondents  do not intend to absorb them pérmanently,
Lhey  cannot  insist in thié regard. In this view of
tie  matier, avallability of the posts will not confer

a riaht on the applicants.

50, In fact, most of the present applioant§
had  earlier also filed Petitions in the Delhi High
ot Wit Petitions No.%100-9226/2003 came up
before  the Delhi High Court on 27.1.2004. The Delhi

High Couwrt dismissed the Petitions holding that:

"We have heard the counsel for

the netitioners, We do not find any 77
force in  the submission of counsel for
the petitioner, The petitioners are
recriited personnel of CISF, ITBP and
TRFPF. Their period of deputation to the
Delhl  Police was for one vear, Even
thoeugh 11 was contended before us that

Ministry of Home Affairs has settled the
terms  for deputation for three years but
Oelhi Pollice has taken the petitioners on
deputation for a period of one vyear,

therefore, they cannot claim that they
are _entitled for deputation to a period
of three vears, Even otherwise if

certain posts are to be filled in Delhi
Police whether for the purpose of. new

which _has been filed in Public Interest

Litication in _other writ petition that
itself cannot give right to the
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petitioners fTor appointment to sucly posts
o For Turther continuation of deputation

ar moreover  these opportunitis: of
employvment should he given to other
nerSons who are unemploved and are

ceaking  employment as Constable in Delhi
relice. The petitioners who have already
been working with the respective
paramilitary oraanisations have no vested
riaht for appointment or continuation of
their deputation _if respondent do__not
desire the same. However, Mr.. Rhushan
has contended that children of some of
the petitioners are studving if the
transfer order 1is given effeqt from
5.2.2004, it would entail hardship to the
children who are studying in schools.
M. D.S. Norawat, DCP (Headauarter)
Delti Police 1s present in the Cour t. He
say: that they will not implement the
bransfer order till 30.4.2004.7

[N

2
(Emphasi: added) ‘

This answer s the arguments of the applicants. Because

a4s  Far back as January, 2004, their claim  had been

refacted. keeping in view the.hardship, they were

granted stay to implement the transfer order till

04,7004, Wwe were informed that: thereafter the

neneral Elections were placed. It was followed by the
impugned orders. A fresh bunch of petitions have been
filed. Totality of their facts indicate that there 1is

noomer it thereln, j . : L"

gl For the reasons given above, the
sforesaid Original  Applications must be held to be-

witheut merit. They fail and are dismissed.

- B y)
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9.7.2004

At this stage, leamed counsél for the applica'rrt‘s request

that some time may be granted to challenge this order. We allow
the applicants time upto 19.7%2004. The interim order passed in

individual cases would contime till 19,7.2004.
Issue DASTT order. |

(E.K. Upadhyaya ) | ( Vs, Aggarw
e e al
Member (A) : . ,Chaiggan
o & TR .
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