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: Sh. K.C.Mittal, counsel for applicantf.; in r ^ •
OAs-1465/04, 1466/04 , 1470/04, 1471/rjA,
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/i-G 0 4 ,
1292/2004, 1293/2004,„1294/,2004, .1309/2004 'T
1310/2004, 1329/2004, 139/2004, 140/2004 and.
243/2004. . .. , • •.
Shri R.K. Shukla and Shri C.K. Shukla,
learned counsel for appl icants. in OAs--l 5 72/2004 ,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004. ,
Shri Ra1iv Kumar, learned counsel for
applicants in OAs-1461/2004 1367/2004 - ,
Ms.Varuna Bhandari Gugnani, learned cccnsel.for
applicants in OAs-1271/2004 & 1351/200<'.
Sh. Sachin Chauhan, counsel for applican: in OA-1557/04.

Shri B. Dutta,, 1earned,.Addit.ional .Sol :lci cor General,
alongwith Ms. Geeta Luthra, Ajesh Luthrs and Shri , •
Saurabh Ahuja, learned counsel.for. respondents in all
OAs .

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

year 1978... In exerci se,_ ofthe. powers conferred under:

Section 147 of the said Act, different iiiles including



•-i.

the Delhi. Police (Appointment, and Recruitment )..,I?,ules,

19 80 and the Delhi Pol.ice..(General , C.ondi t ions , of

Service) Rules, 1980, have been, enacted, For proper

administration, the Union Territory has been divided

into different police . Districts. Every police

District has number of police stations. .There is an

officer incharge of the pol ice .head,., in each Pol ice

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^
new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. The.said letter

reads ;

" Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
Immediately, 500 Constables from CPMF
will be given on deputation t.iil Delhi.
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names, of 500
Constables, who are willing to' come on
deputation to Delhi, Police, ,at the
earliest so that action for completing
the formalities regarding .. their
deputation to Delhi Police is, completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

5^/r
(S.K. JAIN)

ADDL. COMMISSIONER OF POLICE;
HEADQUARTERS : DELHI. "



- 8--

, There upon.,, the,... Joint,, Secretar..Ministry

of Home Affairs.. had.,,wr,i.tten„to_r^ai-arMiHtary

Forces like Border Security Force, Cen tr.iil Reserve

Police Force. Indo-Tibetten Border,. Pol j|.ce and Central

Industrial Securi ty Force , vide . le.tte.c. dited 25..9.J 998.

It reads: . j
I

"Dear Sir. ,

Kindly recall rny tele:jhonic
request sometime. . . . back . ! reg-irding
deputation of constables from' vour force
to Delhi Police to operational is 5 the
newlv created 17 Police Stations. As the

Delhi Police will take, some time to raise

its own manpower the Para-Military ;-orces
may provide about .500,.,, Constaol-ss on .
deputation to Delhi Police^ as; pe - the
break up given under:

CRPF

ITBP

CISF

BSF

200

1 00

1 00

1 00

It is requested that nomin.-itions •
of Constables , for deputation ; t.o Delhi
Police may be sent immediately.' A copy
of the . terms and conditions for
deputation to Delhi Police is efliclo^ed.

Yours siilioei"3ly.

54/- •
(O.P.:A-ya)"

On different dates.._which aij-e basically,, in

the year 1999 followed by 2001 , lairge number of

persons . servin g in,.,di f f erent -.Ra.ca-M.ilitar y "oroes. were

taken on deputation to Delhi Police. We take-liberty

in reproducing the represen tative. or der.i da tad 5.1.1999

whereby certain Constables from Central | Res;3rve Police

Force were taken on deputation..,.,.,, ! •

!

"In exercise of the powers
conferred by the,. Commissioner of Police,
Delhi,, the Addl. Commissioner of Policej
Estt. • Delhi, is,.pleased.... to jta!;-.3 the
following Constables on.deputation from
C. R. P. F .. . to. _, Delh i Pol ice„ on 1 y for ...^, a
period of one. year w.e.f. the 1data they

, resume „ their.,,.duties„.in,, Delhi Pol.lc.^, .on.
the usual terms and conditions:^-"

/

•
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5'-- - By we

propose to dispose of. the',, above said Original

A\pplications. They all pertain to the same

controversy of repatriation ,.to their parent

department. Some of the applications were filed after

the earlier filed applications, became ripe for

hearing. It was. considered, .that since common

questions were involved., therefore., they shouldHieard
Z'

and decided • together.

!-•>. All the applicants are assailing the order

repatriating them to their parent department. The

order in OA 140,/2004 reads:

Sub.iect;- Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation^ from BSF/ITBP/CRPF/CISF. to
Delhi Police., on 3rd of February 2004 to
accommodate candidates already selected
tor the post of Constable and' awaiting
call letters since January, 2003. A list
or the deputationists is enclosed;

The deputationists/cons'tabl.es may
be irilormed immediately against their
proper receipt that; they •will" be
repatriated on 3rd of Feb. 2004 to their
parent^ departments and • no further
extension will be granted. The
acknowledgement in token of having noted
tiie^ contents of this letter by. the
individuals may be kept on record.

sf .
(D.S,NORAWAT)

DEPUTY COMMISSIONER OF POLICE ' •
HDQRS, (ESTT.): DELHI."

va r i o i..is

The said, .order .is being assailed on

grounds., namely., that the or'der so passed is'

discriminatory. The , applicants are'deemed to have
been absorbed in Delhi Police as per Rule 17 of the

Delhi Police (General,, Conditions of Service) Rules,' •
1980. In any case., they cannot be repatriated and
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I igli''- to bej considered •; t or permanent

absorption. . ...It... has. also, been..asser teci that large
number of vacancies are available and |the respondents'
plea to the contrary is not correct. i

8. Needless, to state that in the replies

filed, respondents have controverted:tne assertions

made by the applicants. . They assertitna: there has

been suppression of facts in some o^ tne matters.
I *

Therefore, those applicants.should not be heard. The

jurisdiction of this Tribunal to hear the ipplications
I

IS also being challenged besides the |me;-'.ts of ..the.

matter,. contending that applicants havo lo right or

claim in this regard, which we sha] . take
up

herei nafter.

first and forerdost question.,

therefore, that arises isr I

.I..O.E.FFECT SUPPRESSIOM OF FACTS:- I

to. On an earlier occasion, OiA •••;'9/2004j OA

1^0/2004 and OA, 243/2004 had been consjictered by this

Tribunal,. It was noticed by this Tribunt-] that 42 of

the applicants had earlier filed an Application in
I

this Tribunal which was dismissed and: this fact has

Deen suppressed... Since... the other, Sappiicants had

joined them in verifying the wrong facts. therefore,

the entire applications, were dismissed, Applicants

filed Writ Petition (Civil.) Nos. 9562-96'Uj of 2004,

The Delhi High Court recorded on 31,5.zon4:
I

/



__ t.heese petl ti.or).s..:..b-ej.Dg_.
identical "' .of. a
common ... Tribunal .....m*.der„, dismissing
petitioners' OAs are disposed of ..; by this
common order.

F^etitioners are on deputation to
Delhi Police and have, been, ordered to be
repatriated to their respective parent
departments. .They challenged this in
their respective OAs before the Tribunal
on the plea that they, had .a„.,,right .. .of
absorption in . ..Delhi . Police. The ., ..
Tribunal, . however, i.nstead,.., o.f dealing
with their case on merit rejected their .
OAs on the ground that of. them,, had-,
suppressed the dismissal of OAs filed by
them earlier on the same subject matter-,.

Petitioners grievance ,.is two
fold. Firstly that, they . had . claimed
absorption in Delhi Police on several
arounds and secondly that even if it was
assumed that 42 of them had suppressed
some information and ' ' had' approached-
Tribunal with unclean hands,, the OAs
filed by others could not have been
dismissed for this.

We find merit in the plea because
even if it was,accepted that. 42 out of
these petitioners had approached Tribunal
with unclean ,, hands.,, it could not. have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to - be
considered on , merits. . It seems that
Tribunal had failed' to take this, in
regard and . had re jected., the, OAs of all
petitioners on this basis. The Tribunal
order.,,,, therefore. . can ' t sustain, and is
set aside. Petitioners OAs. 139/04,
140/04 & 243/04, shall, revive and, be
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders. We are informed that similar
matters are coming..,.up before it tomorrow.
Parties are, therefore., directed • to
appear, before the Tribunal on. 1.6.2004
and seek consideration on their revived
OAs also.

Dasti."

11. Keeping in view,,,, the .said findings, .it

becomes unnecessary to probe further in this regard.

1..2. . On,,, behalf ... of..,,„the,. respondents,.. .it , was

pointed that even the Delhi High Court felt that 47 of

them who , suppressed., .the facts.,.,, had, approached the
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Iriburicil wi th uncleaned,. hands^_a.nd tlTiererore-,,_.'.their

claim should be dismissed,_,,,.,We Aaye. jio he iitation ., in

rejecting the said argument because the. Delhi .High

Cour I', tiad only stated that claim on nierxt-;; should be

decided. Keeping; in-view this important f i.hding'Which^

is the penultimate finding, the abcjve said facts

recorded, "even, ..if it ..was .accepted. th:;:t 42 out of

these petitioners had approached Tribunal -ath unclean
1

hands", cannot be highlighted by the r(^s pendents.

13- Our att.ention.,_^in. this :re:i,rd by the
! " " •

respondents was drawn, besides above sdici -.acts, to OA
i

127I./2004. Learned counsel.. for the respondents

contended that there is a misstatemenjt or facts of
I

possibly change, of the last page of tie .relevant

clause illegally and therefore, the i r.ei ition must

fail. :

14. Perusal of the said OA rev^'aled that it

was filed on 13.5.2004...,,. The... applIcar ts therein

challenged the order of 14.5.2004 whicjh iias not even
Udssed on that date. It was eloquentlyj explained that

when the petition was filed on 13.5'. 2f.i(: 4, it was
I

i eturned by this Tribunal and therbafter it was

re-filed and this plea of the respondents should not

be accepted.

15. We have no hesitation in

said argument. :

16. Rule 5 of the Central , Acininistrative

Tribunal CProced.ure) Rules,.. 1987 reads as under.:., •

relacting the

"5. Presentation and scrjtlny of
~ "'"he Registrar,, -^r the

K authorised, by' him .undeii- '-uLe 4,shall endorse on every application the'

L
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P.n which,,,,it_. is . pj-esente.d^^^ ..deemed
to have„,,beeri prese..n.t.ed.,,,Ain,cl.er.,,t,h:a|t,, . rule
a nd shallsi.gn. .t.he en_dorse.mejtrt^

(2) If., on . scrutiny., the
application is found to be in order, it
shall be duly registered and given a
serial number. . . ,

(3) If the application., ' on
scrutiny, is found, to be., defective and
the defect noticed' is formal in nature,
the F^egistrar may allow the party to
satisfy the same in his presence., and if
the said defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deem fit [where an application is

\ received by registered .'post, ' the
applicant shall be . informed of the
defects, if any, and he shall be required
to rectify the same within such- time as
may be stipulated, by the Registrar],

[.(4) (a) If the applicant fails to
rectify the defect within .the time
allowed under sub-rule (3), the Registrar .
may., . by order and for reasons 'to be
recorded in writing,- decline to register
the application and place the matter
before the Bench for appropriate
orders. 1"

1 Perusal of the same clearly shows that

when there are certain defects in the petition, the

same can only be removed. Without the permission of

tiie Tribunal, the relief, clause could not be_ changed

or interpolated. Necessary application for amendment

must be filed. It has not been done so. In -either

way if the application was filed even- before the

impugned order, was .. passed, _i t.must. be... taken, to be

without merit and in any case if there is any change

which is not permitted in. law, the petition,

necessarily on this aspect has to- fail. However,

keeping in view, the findings which" .we,_ have already

referred to above in the Writ Petition filed.,, we.must

delve on the merits of the matter.

11 ^ W|l£.mE^.HE.„.CE_M ADMINISTRATIVE TRIBUNAL HAS

.J.yRISPJC.TION TO ENTERTAIN THE APPLTOATTnM.--
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1 S . The, question,, as,, to., whether • •5,„_T.[:ibunal

he iurisdic.tio.D ,tp en.te.rta,i,n the applications

ning to members of the other Arrjied forces who
n deputation., the learned , counse •,... for, the

applicants .had drawn our, attention,, to. the f ict. that,.in

an earlier application filed by Sh.;' Sator Jer Pal and

Others (OA No. 3202/2001 decided...on...,11 J l '. ^002).,,, this.

Tribui'ial had dismissed the application ho;.,d; nci-•

.. ."We _ , have considen^d these
aspects. It is a well known fa:.;t; that
cause of action, is bundle of fact-,.:-;, which
constitute cause of action. , In this
case. the question of,:, absorptior; is
involved. For the purpose of absorption
it is a well-settled., principle itl)a . the
concurrence of . borrowing ddpc;ir\ment,
lending , department. ..as. .. well.,; as the,
employee is required., unljess the
concurrence of all. these three parties is
there., the employee cannot be absorbed in
the borrowing., department.. In it!is case
the leading department has not iqivcn the
NOG despite the; fact, that the 'borrowing
department has written letter ifor this
purpose for granting, of . NOd b',.- the
present department which is a ; BSF and
employees are also that, of BSF% sc- the
court cannot assume the jurisdi'cticn to
give any direction to the" BSF au|tl;or ities
as section 2 of the AT Act Idoef not
empower the court ., to entertair this
petition of member of any Armed forces
seeking a relief. against Armed; Forces.
Besides that since the parent d'eua? tment
Itself ..has rio.t..,given.,.t.he,. NOC .ra|trer they
have categorically refused to tjive NOC
and rather, BSF autho.rities had 'rc-ni ested
the _ Respondents to relieve ' the
applicants, so they are repatrlr;d as
per Annexure R-e, R-7." -

19. The applicant.s. therein .had bhctllenged the

said order of this Tribunal by ! filing CWP
No. 7^,06/2002. The Delhi..High. Court, had.: set-aside the

said . order primarily on the ground that since the

order, had beef, passed' by.^,the... In tell i genie Bjreau/'.'any'

challenge to it squarely fell within the lUtrisdiction
or the Tribunal and thereupon..it was.-.heldJ = '•

/-



. . ; f'ind substance in thebecause petitioners ...OA- ' was ' 'directed

^ ^ 2002" .'(Ar,riexure.. to OA) passed.... .by, _ the IB 'wherebv
uctitioners were .to be ordered" to be
rfePdtriated. The Tribunal was required"
to examine the validity of -this ordSr

the IB anS passed bytne IB, any challenge to it sauar#aiv/ -fd i
within the.lurlsdlStlon Ihfmbu^Sj
ur®tends Iff °r'|®': -R9s_sed by .it. washins
Mide. sustain and is set

'•iirerfpr^ '̂"'t • i-s • resultantlyJiiyoleu to revive OA 3202/?nni
consider it afresh and dispose it of h?'passing appropriate order '̂under 'laS!
r,. " f"" appear before it on ZnHDecember, 20 02, •Meanwhile., petitioner^
iov^ '̂nie Triblin^/^-Pf^otected
?8 i f 7nni T o'^cler, dated
di;rU:^? disturbed till '
of f^ril their OA within four months ••- TIf St appearance of parties."

20. We know from the decision in the oase of
L..-_..-..C.HANDR^^^^^ v. U!iHON_OE^I.A and QTHF.>.^ ,95,
•-.LC aas) i77 that the Supreme Court in unambiguous
terms held that right to, seek"judicial review'is' one

structure Of the constitution and all
decisions of the Administrative Tribunal would be

scrutiny before the Division Bench of
tl'S High Court within who.se jurisdiction the Tribunal
concerned fell. Keeping in view the said finding of
the .supreme Court, we have not the least hesitation to
ccnclude that the decisions of the.High Courts would

this Tribunal, because this. Tribunal .has all India
lurisdiction.

2'. However, respondents- learned oounsel
contended that the question raised about the inherent

3-tsdiotion Of this Tribunal, had not been
Of raised before the Delhi High Court and



'H.- . I
conseauently, the said, decision canndt b: nd this

i

iribunal arid the question ...raised..,.by,, th.-: respondents

can still be considered. . . , ' I

22., Our attention was drawn to 1:1 e decision

of the Suprerne Court in . the .case' of S'iIate of U. P. &

AMR. V. SYNTHETICS & CHEMICAL LTD. & AVi;. .9 9 1 ).. 4

SCO 139. The Supreme Court , held ,th;:r. even the

decisions of the Apex Court which are jsuc silentio on
I

certain facts and law would not ibe a binding

precedent... The Supreme Court held:.

"4 1, Does this principle elxi.erd and
apply to a conclusion of. law. wh:i.<-h was
neither raised nor preceded • b; any
consideration. In other words ; can such
conclusions be considered as declaration of
law? Here again the English qour'.s and
jurists have carved out an except|io:i to the
rule of precedents. It has been ! f-;K[ilained
as rule of sub-silentio. ,"A decision passes
sub silentio. in the technical ^ens*! that
has come to be attached to that phjrcist:.,, when
the particular point of law involVec.' in the
decision is not perceived by the: oorrt
present to' its . mind,".. (Sal men d
Jurisprudence 12th Edn., p.lis;::),
Lancaster Motor Co., , • (London.) 1, t-
Bremith Ltd, the Court did not feel bound
by the earlier decision as it \<jas -hindered
without any argument, without refarc-.nee to

the crucicil words of the rule and without
any citation of the authority'.; t was
approved by this Court in i I'Uiiicipal
Corporation of Delhi v. Gurnam K|ai.ir, The
bench held that, ^precedents .stab--s: lentio
and without argument are of no momei'il: . The
courts thus have taken .recourse! co this
principle for relieving from i ;:.n.::ustice
perpetrated by unjust precedent-.. A'
decision which is not express anjd : s not
founded on reasons nor it pnoo.f;<ds on
consideration of issue cannot be ;dyer.,ed to
be a law declared to have a bindijn effect
as is contemplated by Artiicle 141.
Uniformity .and consistency.,,' ard core of
judicial discipline. But that whiicl escapes
in the judgment without,any .occasic.''i is not
ratio decidendi. In B.Shama'Rao v, Union
Territory of Pondicherry (AIR igs? S( 14-80)
it was observed, 'it is. trite to |sr.v that a
decision is binding... not,..., because cf its,
conclusions but in regard to its re-.rjo and"
the principles, laid down,,, there!r ' , Any

or conclusion arrive.d ^ ithoutdeclaration

or

on

In

v.

/

/
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application of rnind or preceded without any
reason, cannot .be.. .dee,ro.edl&.r4.;tion .-.of
law or,.ajj.thoritv,,o.f_,..a.„general„.nature''b
as a ,, precedent... .Res.trainecL.i,n.,..disse.riting. or.

.overruling is for sake of . stabili'ty and
•'uniformity but rigidity beyond .reasonable
limits is inimical to the growth of law."

23. It is this principle ..which is being

hi ohl iah ted, • - • ' • , •--- ""

24. The Administrative Tribunals .had been set

up primarily to deal with the service; matters. , The,

Administrative. Tribunals Act had' been passed and the

Administrative Tribunals draw,, all their powers from

the provisions of Administrative Tribunals Act, 1985.

The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the matters in this

regard.

25. Section 2 of the Administrative Tribunals

Act,. 1985 specifically provides-that this provision of

the Act does not apply to certain officers and

persons. It reads as under:. ' ' ,

"The provisions of this Acf shall
not apply to,. - •

(a) any member of the naval, military
or air.,, forces or of any. other
armed forces of,the Union;

(b) [ omitted 3 . . '

(c) • any officer or servant of the
Supreme Court.,:, or,.; of._ any. High
Court [or courts subordinate
thereto3:

<.cl) any ....person ..appointed ... to..... the..
secretarial, staff, of either House
of Parliament' or". to .the
secretarial,, staff . of any State'
Legislature or a House thereof

... . . or.,.,,,, in,,,..,.the..„ case .of_ Union
Territory . having a •,Legislature,
of,that Legislature." ,•
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26.. section . ,4 of. the. Act ten, us
t.. .urtsdlction..power.,...Of tn. .., Central

Adrninistrative Tribunal. Itreadss- !
I

Od /fe cis otherwise expressly provided "-u, thii
- Sn '

authority exeV'clsablr'\"mm"Siatelt'';;»for"o

ci'vir S^io'ror^ir'.-To.?' '
connected with defence, or in the ri^-.Vnce '

(b) all service matters concerning-:'

^1) member of any 'All~india Sorv
ice;

^ ^ AV( s member of anAii-lndia Service -or a ' perso^
leterred to in clau-^^ (c)l
appointed to any civil ser^.io.. of

tl-:: Un^on- post ,;:nder

a member of

refe, red Sf'̂ vice or a. oerson-I red to in clause fc')l
servicesor a post connected with defenca.

rbe°r'"'1e"r^"l„ '°or'̂ '̂ :
connection with the'affairs of th-
or of any State or -of any loLl nr !; 'h! '̂
authority within the''te^rito?y 6f

moiety] owLd or'"c'on?r°o?L""b'"
'Government,; ^t^nLroiied ,b,.- the

Pertainllnc to,
o? the
reSr'e'r' JV
sub-Clause (iii) of^clause"!b)Pfetio" whose services have been ipiaLd
other .-

ce^t-r^ io^:r„^£j- F-
appointment. I't-ni. ror ^ijch .



- (9 —

f ExDlanation. - For the removal ,of doubts,, it
is ' hereby declared . that, references .to:
"Union" in this sub-section, shall. be
construed as including references^.also to.„a.
Union territory.] . ,

(2) The Central Government may, by
notification, apply, .with effect from such
date as may be specified in the notification
the provisions of sub-section (3) to local
or other authorities within the,, territory of
India or under the control, of the .Government
of India and to corporations [or societies]
owned or controlle.d by. Government, not bei,ng
a local or other authority or corporation
[or society] controlled or owned by a State
Government;

\

Provided that if the Central Government
considers it expedient so to do for the
Durpose of facilitating transition to the
scheme as envisaged by this Aat, _ different
dates may be so specified under this
sub-section in respect.of different, classes
of or different categories under any . class , , ._
of= local or., other authorities • or
corporations Cor societies]. •

(3) Save as otherwise, expressly provided in
this Act,. the Central , ' Admini,strative ,
Tribunal shall also exercise,, on and., from
the date with effect from which, the
provisions of this.sub-section,apply to any
local or other authority or corporation ['or
society], all the jurisdiction, powers and
authority exercisable -immediately before
that date by all courts (except the Supreme
Court) in relation to-

(a) recruitment,.. L. and .„matters._ concern,ing .
recruitment, to any service or post- in
connection with the , affairs,. ;Of, such
local or other authority or corporation
[or society ];.. and .

(b) all service matters concerning a person
[other' than a person .referred to- in
clause (a) or clause (b) of sub-section
(1)] appointed to any,.service or post, in
connection with the affairs of such
local or other authority or corporation '
[or society] and pertaining to the
service of . such,, person in . connection
with such affairs,"

27, A conjoint reading of .Section 2 and

Section 14 would show as respondents argued that this

Tribunal may have no jurisdiction,because the.Act does

not apply to a member of an Armed Force. Section 14

also opened itself with the words I'Save, as otherwise
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I :

expressly provided in this Act.'., Tihc-rtfore, the •;

provisions of Section. 14 are subjec,:t .to :t!i6 provisions

of Section 2 of the Act. ...... j '

2!8. However, as already point'cjd alcove and ^ '

held in the case of L. .. Chandra Kumar ' >.£;.,.ipra). that

once the orders ' of •. this Tribunal - are :.ubje.c,t to.-,,.,:.

-judicial review,, the decisions of 'the Hig!'! Court- would . . .;

bind this Tribunal. It cannot be stated that the

order of the High Court was sub silentio oscause this .

Tribunal had invoked Section' 2 . and .! disiTiissed the.

application. But the Delhi High Court' ir its wisdom ; j

has held that once the order: passed by; the:.- concerned

officer is within the purview and jurisd'Iotion of this

Tribunal. this Tribunal, has the jlur ii: diction to

entertain the application like true so.liiLor bows his. , .

head to the said decision. . |
I

1 . ' •
I

I

29., Respondents relied upon 'tihe liecision of

the Supreme Court by the respondents|in the case of

major PENGHAL v. UNION 0F .I.N..DI A.... j. „L.QJliE.RS, JT
I

1998 (5) SC 624. The said case pertaios to. Postal

Department. The person was working oni dfeputation with ;
I ^ '•

the Army. A temporary•commission was given. The'

question for consideration.,.before..the' Apex Court, was,

as to whether the Central,Administratiye Tribunal will. ;

have jurisdiction to entertain the •appl l cetion or not.."!

The Supreme Court held that the said ,pei-son could not ;

be treated as Army personnel, and .concliudecl: .

I

"9. As stated above!, t\lthough
the appellant was selected b'jj cl'ie Postal • Y
Deoartment for appointment to post of
clerk,. but he could not be ' .j: "•en any
apDointment due to want of vaca.icv in-, the ' ''

. Sc
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uD11 ,,, o f his, c li o i c e. ,,, Under, ' s ucti
...0i rcumstances„ the...ap.pe 11a.D.,t...was.j'pffered, ,

an appointinent, to„„work..as,..a. cler.k;..in...the..
.Army Postal Service, on t.he..condition_ that .
he would remain a civilian employee on
deputation in the Army. The •appellant
accepted the aforesaid offer and' agreed
to the conditions that he. would revert, to
the civil appointment,.,., i.n.'.„. Posits,....,, and
Telegraphs Department on .,his^..release from .
the Indian Army. Postal,.,, Service.. _ With '
these conditions, the appellant continued
to serve in the Army . as,a.,.;permanent
employee of the Posts : and- .Telegraphs
Department on deputation"and was promoted
up to the rank of a Major in- the Indian' •

, Army. However, the appellant was only
4 given a temporary commission ' and he

worked as, such.,, till. .the", date .,. when ,. ...his
relinquishment was ordered. The -,
aforesaid facts clearly demonstrate that
the appellant has a lien with the • Posts
and Telegraphs Department , working on
deputation in the Indian Army .Postal
Service and at no point of time the
appellant became a full-fledged army
personnel. Since the appellant was not a
member of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered .under Section r'^(l)(a) of the
Administrative Tribunals Act. In^ that .
view of the matter, the High Court was
right in rejecting the writ petition
riled by the appellant,,, whereas, the
Central Administrative Tribunal
erroneously .accepted,, the claim of the
appellant that he is an' army personnel..
We, therefore, uphold the iudgment"'and
order of_ the High Court .dismissing "the '
writ petition filed by the appellant.'
Since the appellant while holding "civil
post was working,.., in the. Army" Postal
Service on deputation',- , the ; ^iCentral - ^
Administrative Tribunal had jurisdiction
to entertain and decide the -original
application , filed , by the •appellant,,:. ,. We •
accordingly set aside the .-.ordsir ;.dated
31-1-1997 passed.,,,,,,,. by; • the 'Central '
Administrative Tribunal, Principal Bench,.
New Delhi, and remand the case to It ' to ' '
decide expeditiously .Original Application
Mo.1647 of 1996 of , the ,appellanf, on •'
meri ts. "

-x-.i: .....

^ 30. Howeverr provisions/of Section' '2" h4d-•not" ""'

been considered, and, therefore,.' the decision' of the

Supreme Court in the facts of the case cannot-be held

to be the question in ,controversy,,,,,, We,-., -therefore,

hold keeping in view the' ratio deci.dendi of the Delhi



p

High (joLirt that we have no. option ,but. to conclude that

this Tribunal necessarily, .must have,, a...jurisdiction to
i'

entertain the application. I
• ' ' i

I

I > .W.H.EJ.HE.R ARE BE ING DISC^I? I|.l INATE Dr
j
I

a'K Learned counsel for the applicants urged,

that in the past, some of the., other persons who had
I

been taken on deputation with Delhi Police nad been

absorbed while the applicants are being discriminated,.
He referred to us para 5,17 in OA .,,140/^004 wherein
ndmes of such persons have, been given wl|o had been
absorbed on 22.11.2000.

I

The question for consideratijon fs as • to

whether in the facts of the case ,it can- i^e termed to •,
be discrimination or not. Learned counselj -e:; led upon," <
the decision of the Supreme Court, in the da^:.e of STATE •i

0L.JYS0,RE. MD..,,ANC0:H V, H. SRINIVASMURTHV AIR 19 76 ' •'

SC I104. Perusal of the said 'judgement r.eveals that

question for consideration' before the SupreireVcourr*"^^^
was it the person was on deputation and absorbed and . ' • I

if it was to be so done from the date he came - on ' ' :

deputation. The Supreme Court held; i ' .

,"17., On, the other, hand, if i?. an . •' - • . '
undisputed fact that six other emp*lovees,
who were similarly situated.: "were
absorbed from the dates on which they . • '•
initially joined duty, after •depui-=^tion'
to the Polytechnics. It is not the case ' ' ' : •
of the appellant that,;., this principle ,
whereby the absorption in the Depar rc'^nt
of Technical Education was related back " i
Lo the date on which a person injt'aHy
came on deputationwas,, ever departed
rrom,, . excepting in the case d^f i'he
respondent. This.' being the „ case, the • ' ' '
High Court was right in holding that -he
State Government had,, evolved a"prinoi ole •
that if a person was deputed to •-he

Department of Technical Education) f-om

I
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another deDartrnent ,and.,,he.„stayed,.on.
thai- other deoartrnent^fpr „a rea.spnabl^
lona time his absorption in that
deoclrtment should be made to relate,^ back
to the date on which he . was initially
sent.," There was no justification
whatever to depart from,, this, principle of
Dolicv in the case of the respondent., who .... ,
wa'-.. in- all material respects,in ^the , ,
same situation as K. .. N.
r'lahtly. the High. Cour t. has.. held that his
"impermissible reversion" ..for a ...short
while in i 955 . to, the parent ... department
was no ground to hold that he was .not
similarly' situated as K. , Narayanaswamy
Chetty. ' This so-called reversion-to the

\ parent Department for a.short, period. in
--4 1955-56 could not by any reckoning be

treated as' a break in his service, this
Deriod having been treated as leave. Nor
rl-jd it amount to reduction in rank. In
any case, this "reversion' was not
or der e d owi ng to any fa u11 •of the
respondent,, It is not the
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory.or that he was not,
otherv<jise suitable or qualified' to hold •
the post of Tailoring Instructor in that
DepGirtment. That he was s.uitable to be
absorbed ' in that post,, is manifest, from,
the recommendation of the Public. .Service •
Commission and is implicit in ,-the
impugned order,,, itself." . • '

33^ That,, is , not, the... controversy • 'before usi,

Therefore, the cited decision must. be • to-be

distinauishable." . . •:

34. This question had been considered by the

Tribunal in th^ case of ARJUN SINGH.,N,LGI.. v- : ' UNION-_.0£.

IMdIA ...a ORS. . 0. A. No,,46_6/.2.0 03decided on ^ 28 . 2. 2003.

Therein also it was agitated that twc other persons have

been absorbed permanently. It was held that it, is always

in individual cases that, has, to_.be looked, into, o.n, its. own

merits. In fact, the Supreme CouKt in the case .of IJHE

state OF HARYANA & ORS. V. RAflJiy^ 3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held, ,that„Govef,DJTien,t,..in.. its.._ own reasons

can aive permission in similar cases to . some .. of the

employees to. withdraw th.eir..resignations. The doctrine



of discrimination is, founded ..upon e

enforceable right. ArtiQle._l/i wo.uld applv .only when

invidious discrimination is meeted out tl equals.
1

i

35., In the present case before lus. as is patent
I

from the impugned order., all persons taken .)n deputation

are being repatriated. We have alreeidy : ri'.ipi-oduced above

the said order. Once a common, decision! has been, taken,

it cannot be stated that the ,applicani: ?. are .being,

discriminated merely because .some..othei;- oersons in the

year 2000 were absorbed. Equality has to be seen ' among-

the equals. Once all persons on. deputatloi'i are being

repatriated from whatever Force., we have; no hesitation in

concluding that the applicants cannot- state ihat they are

being discriminated. Resultantlywe reject- ,this.
f

argument.. ; , ;
I ' 1

• i
IV. .IF IHE APPLICANTS ARE DEEMED TO BE ABSORBED ' ' '

IM DELHI POLICE.- ! ' •

i - ' • '
36. The arguments advanced have 3een that '

some of the applicants had been working! for more than •'

5 years on deputation» The • Rules' pr-.^vide for

absorption and, therefore,, it is contei;.'ided that the

applicants must be deemed to have been absoi-oed. '

!

37. After the. arguments had. befen ooncludedj
I

the respondents pointed to us the decision of= the Full-

Bench of this Tribunal in the matter i NET RAM

.Q.HOy.,RS.IYA v. UNION OF INDIA ! A. OTHERS. ,
'T' "" '

0.A„Mo.1801/zoos, rendered on '5.7.2004.; In the cited

case, those applicants were working as Cons cables i'n

Border Security Force,' They had ! joined the

xlstence of an
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another deoartment . and. he,,stayed...on
that other deoartment for ..a.... reasonable
lona time his absorption in that
department should be.made to relate._ back ' •
to the date on which he was initially ;
sent," There was . no justification
whatever to depart from,this principle,of
policy in the case of the respondent., who , , .
was, in- all material .respects,,. in the,, , •
same situation as K. .. N. Chetty. . .Very , ,
rightly, the High. Court, has... he.ld that .his
"impermissible reversion . for a .short
while in 1955 . to the . parent .. department
was no ground to hold that he was not
similarly situated as K. Narayanaswamy
Chetty. This so-called reversion to the
parent Department for a short, period, i.n ;
1955-56 could not by any reckoning be
treated as a break in his service, this
period havinq been treated as leave. Nor
did it amount to reduction in rank. In , .
any case, this ^reversion' .was not
ordered owing to any, • fault of the
respondent. "It is' not • the •
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory,or that he was 'not
otherwise suitable or qualified to hold
the post of Tailoring Instructor in that
Department. That he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public_Service
Commission and is implicit in , the
impugned order, itself."

33. That is not the, controversy before us.

Therefore? the cited decision must be held to , be

distinauishable, •

34. This question had been considered by the

Tribunal in the case of ARJUN SINGH NEGI v. U.NI.ON—0£

INDIA a ORS. . 0. A. No. 46.6/2003 , decided on 28.2. 2003'.

Therein also it was agitated that two other persons have

been absorbed permanently. It was held that it is always

in individual cases that has to.be looked into on its own

merits. In fact, the Supreme Court , in the case of IHE

state OF HARYANA & ORS. V. RAM KUMARMANN, JT 19 97 (3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held,,. that_,Gover nment, in. its. own, reasons

can give permission in similar cases to some of the

employees to withdraw their..„resignations.. The doctrine



I
^ iM — I

of discrimination is founded upon ixisienoe. of an
I

enforceable right. Article.._.14. wo.uld appl'.' only when
i

invidious discrimination is meeted out to rjquals. .
j

i

35. In the present case before • u::-., as is patent

from the impugned order, all persons taljcen jn deputation

are being repatriated. We have already'r^o oduced above

the said order. Once a common decision has been' taken,

it cannot be stated that the appliccirit;; .are being
i

discriminated merely because some other oe;-sons in the

year 2000 were absorbed. Equality has to b-:! seen among

the equals. Once all persons on deput|tlo!i are being
repatriated from whatever Force, we have! no nesitation in

(
I

concluding that the applicants cannot- state that they are
1
1

being discriminated. Resultantly, w(:; r-eject- this

argument. i

I

I'V. IF THE APPLICANTS ARE DEEMED TO k A.3S0RBED

.111.,delHI,„.POL,ICE :

36. The arguments advanced haye :)een that

some of the applicants had been workinch":.'!- more' than '"'

5 years on deputation. The: Rules; ar.-jvide for
! • • i

absorption and, therefore, it. is oontendiij that the '

applicants must be deemed to have been absorbed. ,

3?„ After the. arguments'had. been concluded,

the respondents pointed to us the .decision or the Full-

Bench of this Tribunal in the matter; of NET RAM '

CHOURSIYA v. union of INDIA 3i OTHERS. '

0. A., No. 1801/2003, rendered on 5. 7'. 2004. i In the cited

case, those applicants were working as Consi;;ables iTi, . '

Border Security Force'. They had ! iomed :the

I



Intelligence Bureau during the year 1996 ,as '....Securi ty
Assistant (General). initia.lly for,.,.a .period. of .five
years but continued on deputation..'. They were not i

absorbed and were repatriated ' to their parent

organisation. The following question .had ,been,,, posed
for the decision of the Full Bench;.

. Whether the applicant can be deemedto hdve Deen absorbed in I.B. under the

orthfluMect?'"® '̂®'̂ ''''® instructions.
Whether the applicant has a riqht to

thr absorption in I. B. withouttiie consent or his parent department?

3= Generally."

38. The Full Bench considered various

precedents and answered ,the same: .

^' ) Applicants cannot be deemed to
have been, absorbed in IB under
the respondents irrespective• of
tlie instructions on the subject.

The applicants have no right to-
be considered for absorption In • "
IB Without the consent of the
parent department in, terms of ;
instructions contained' in- IB OM
dated 13.1.1992. " ' '

^3) Does not arise."

39. Keep,lng,. in. view the decision' of the
^c.r uct Bench, in i ts •broad principle, .' the-.* argumehf --'̂ '•
advanced that after the applicants had worked for more
than 5 years and therefore, they are deemed 'to be
absorbed, must fail.

(2)

to. There is another way of looking at the
same matter. The question of deemed absorption- does
hot arise because there is precious little on the
record to Indicate that the consent.of . theJ parent
department has been obtained.
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I

Ci'i . It was urged that under the 'lelhi. Police
I

Act. Rules ,have_ been , f ramed__„.An.d,,,.. . i.h'iretore, . in.

accordance with the Delhi Police (Genero' Conditions

of Service) Rules, 1980. there could b'! permanent

absorption of the applicants in. Delhi RoiS. 5e.

i

47, The said argument shall ' be considered

hereinafter wherein .it .is contended tu-i c.. the. said„

Dersons have riaht of consideration• for beaig absorbed
•" I

in Delhi Police. Perusal of Rule 17 of Dslhi Police
I

(General Conditions of Service.) Rule-j-.. : jSO clearly
shows that it does .... not.' contemplate' the, deemed

I

absorotion, Resultantly, the said argurns.it. must fail«

43, Pertaining to the senie argument,

reference has been made to the decisipr. f RMI.Sd.WAE.
i

PRASAD v. managing niRECTOR. U.P. • ^..ji;A.;{<IYA—NIRMAN

LIMITED &ORS,., JT1 99 9 (7 ) SC 4A '.hich will 'be , ^
] ' '

in-appropriate. We shall, deal with the '-aid decision ;

hereinafter again but paras 14 and 15. of the decision- i

in the case of .Rameshwar_.Prasad (sa'pr*a', are being

reproduced below for the sake, of facil'i ...y . •

"14. We agree with t,h'r learned ^.
Counsel for the Respondent Mo\ e nd make y ,,
it clear that an employee '.who is on. ' •
deputation has no right.to.be a.:i;.or.taed in ,
the service where he Is 'woiting on .
deputation, .. However.,,.. . in some ct ses it
rnav deoend upon statutory rulos to the

...contrary. I.f rule^ pnov;.ue for ;
absorption of employees on ; r.lefiutatioh '
then such employee .• has a.ri|gi!t to. be , • .; •
considered for absorption in : 30(,.0rdance
with the said rules.,;. As quoti;:- above,
Rule 16(3) of the Recruitment *ailes of- •
the ^ Nigam,_.. and Rule,.,,5 , of | U.P.
Absorption ot"' Government .S6"-'.'e.,nts in

.Public Undertakings Rules,. .1 98.'̂ - ,'rovides..
for absorption of an employee are on
deuutation. ,



.1 5..
consider ing..
that action

passing, .the
absorption

Lin justified
of Rule 16(3)
anoeilant was

from the
19-11-1990,

completed
deputation

In, the p r ese n t ca.se,.
the ....f.ao.ts, i.t..„_is..apparent

of-..responden tNo. ri„_._ri.ot,.
order„.for....„repatriation . or

qua the respondent . was
and arbitrary. On the basis

of the..,Recruitment. Rules,
appointed on ..deputation in

May 1985, He was., relieved. from, his
parent department on 18th November, 1985
and joined Nigam on .19th , November1 985...
Under' Rule 5 of .the U.P. Absorption .of
Government Servants Public.
Undertakings'Rules, he, was required
to file an, application for his, absorption
in employment of Nigam. Thereafter on
the basis of letter dated 22.12.1987
written by the G.M. (HQ) and on the
basis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted.for
continuation and absorption in service of
Wigam by letter dated 31sf December 1987.
The General Manager (N.E.Z.) by,,_ letter
dated 17th September, 1988 wrote to the
GM (HQ) that appellant's service record
was excellent; he was useful in service
and as he was about to complete 3 years
on deputation, appropriate order of
absorption be passed. Nothing was heard

General Manager. Further on
as., soon as the appellant

5 years of deputation, his
allowance., was stopped with

effect from that date. The appellant
continued in service without any break.
As per Rule ^ of the U.P. Absorption of
Government . -. Servants in . Public
Undertakings Rules, 1984 which was
admittedly applicable,, provides that no
government servant shall ordinaril-y. be
permitted to remain,on deputation, for a
period exceeding 5 years. ' If the
appellant was not to be absorbed, he
ought to have been repatriated' in the
year 1990 when he had completed 5 years
of service on deputation. By not doing
so, the ,... appellant,..^, is .seriously
prejudiced. The delay or inadvertent
inaction , on the. part, of the
the Nigam in not passing
order would not affect the

right to be absorbed." •

Officers of
appropriate
appellant's

Perusal of the findings as well : as the rules

app.ricable to the respondents before 4:he Supreme Court

clearly s^how..,, that .. there..,, was...... a time., limit..for

deputation prescribed. Rule 4- clearly provided that

"No Government servant shall, ordinarily, be., permitted

to remain on deputati.on for a period, exceeding five

years". Thereafter., the.subsequent rule provided, for
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absorotion .of such persons. .In the.matter jetore the

Supreme Court, thepersonsw.e,r.e,,..con.ti.nuir g t.) work and
- r. • 'It! rece of the rules referred to above! pa"ticularly

Sub-r ul€5 ( 1) to Rule 5 of the Uttar Pradds;'! .'\bsorption
1of Government Servants in .Public. Undertc|k:ln:?s Rules,

ISECh, it was held that the concerned iper-.-on stand
I

absorbed in the service of Mi gam.

i

44. That is not the, position before us.

There .Is no such rule corresponding, to Rule 4,of the

Rules applicable in the matter before j tht; Supreme •
I

I

Court.- In face of the aforesaid. the plea that •

applicants are deemed to have beeri absorbed
I

particularly in those cases where they ha!v<-i vorked for..
i

5 years or more., must fail. !•

V. E APPLICANTS HAVE RIGHT TO RE... CONSIDERED

FOR BEING ABSORBED IN DELHI POLICE;

! !

I -}!•

.45....Rule 5 of the. Delhi. Police (jAppcintmen t'& ' r,!
I ^ -d.

Recruitment) Rules, 1980 deals with recru'i vne nt tp

Delhi Police and Clause (h) of the sajme reads as '

under :

"(h) Notwithstanding knything.
contained in these Rules, where the"'
administrator/Commissioner of Polics is
or opinion that it is', necesistir'? or •'
expedient in the interest of wor.k sc to
do, hs may , make,.;, appointments ' o::,. all
non-gazetted categories of both executive .
and ministerial cadres of Delhi^Pojice on
deputation basis by drawing i?ui table,
persons from any other State(s) bi L;nion •
territory or Central Police OrganiSction '
or any other ..force. ... Where such
a.opointments are niade by the Commissioner
of Police, the same shall be reported to
the administrator forthwith.! Such
appointments . on ,• deputation basis shall .
also be subject to orders issued^ by the



Govt. of,. India/Delhi.. Administration frora,
• _ to... time, gove,r.n,i.ria...t,he.„de_p,ut.a;tion .of,,,

government, servants,...,"

It permits taking person,s , ,from,,.Central Police,

Organisations or., any ....other,..fo.rGe,.on„..,. deputation..„„to

Delhi Police, Rule 17 of' Delhi. Police ..(General

Conditions of Service) Rules,.....! 980, which ;has strongly,

been relied upon, permits the Commissioner of Police,

to sanction permanent absorption in Delhi Police of

upper and lower subordinates with the ,, consent and

concurrence, of the Head of the Pol ice , force .of. _the

State,/Union territoryj or the-- Central Police

Oraanisation. The said Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa.- The
Commissioner . of Police, Delhi may
sanction permanent, absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other' States/Union
territories and Central Police
Cirganisations. with,., their consent and
with the concurrence of the Head of the
Police force of ..the State/Union
territory, or the • Central Police,
Organisation concerned,. ,' Similarly the
Commissioner of Police, may sanction ,
permanent transfer of upper and lower
subordinates of Delhi Police., except.^
inspectors , with,,. their_, „. consent, for
permanent absorption in-Police forces/of ' •
other States/Union territories or.Centnal ,

Police Organisation, subject to: the.' • T'
concurrence, of the Head.of the,' Police
force concerned. In the case-: of^l such., , ,
permanent transfer of an Inspector ^of'
Delhi Police to any ' other state „ or
vice-versa. the Commissioner of Police,
shall obtain . the prior „sane,tlo.n 'of,,, the .
Administrator.", .

46. There was some controversy raised before '

us as to if the. applicants, were taken, on deputation ;

under Rule 5(h) of Delhi Police (Appointment &

Recruitment) Rules,. ,1980,, or. not. The plea, of the

resDondents to that effect must fail. ' ;
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: '17... This Is the only ..enabling,,Jrov; sion.,_w.b:rc - •

permits... . certain ,perso,as._..o.f__.th,e-._Ce;nI'.rt i Police •
] ..... . .

Organisation or State Police to cpfne on jdepi'tation arid

serve in Delhi Police. We have , no hesitation.,

therefore, in rejecting,, the..,, contenitr.or of.,., .the

respondents to that effect, .;-i •
1 . • '
I

j

Learned, counsel for? th;e e-p pi i cants,

however, wanted to take his plea furthe- that this is ' '•

an appointment to Delhi. Police. . He rejliec upon the

decision of the Supreme Court in the; Ctse of SI

EOOPLAL,. MOTHER V. LT. GOVERNOR THRflinH CHIEF ' '

SmELTA.R.Y., DELHI AND OTHERS. AIR 2000 SC 594. ' The

question before the Supreme Court jwas totally

different. Before the Supreme Court, the controversy
I

was as to if they were entitled to the benefit of the

service in the parent department" on absorption in

Delhi Police or not. Therefore, the ded^ision of the

Supreme Court in the case.of.SI Rooplai (supra) is C
I

distinguishable. ' , , i
i ' '

' ^ i

A-9., The applicants have been disputed on.' • !
')

trdnsfer,, i.e.,., by way. of deputation to. serv.a, in Delhi •

Police. The expression "he may , make ;app.)in.tmen..ts". ' '} '
does not imply that it is an appoint lent made '
regularly in Delhi Police, Perusal of tjhcj r;ule . 5(h) / l •
clearly shows, that... appoin.tmenJb.,,_.is„.. on deputation,..., "•'!

therefore, the expression -appointment' in tie context.. ^ •
must mean only conferment of power. tO' ac'c in ^Delhi ''•'j-
Police as Constables or otherwise when thev come on

deputation. • •• •• •: . - •



50. Once the appointment is on deputation, it

carries all the r,ights, of... depuXatlQ.ni.-sts. .rather than a

regular employee.

51, So far as the Rule 17 of Delhi Police

(General Conditions of- Service) ' Rules, 1980 is

concerned, it does not confer any power or a right to

a person on deputation to be absorbed.It, depends., on,,

the sanction of the Commissioner of Police. Certain

other conditions which we have referred to above need

not be repeated. This question pertaining • to

interpretation of Rule 17, had been a subjecf''matter ;

of controversy in this Tribunal. It was held that

ti'iere is no such right in favour of the deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA 25^7./92 decided on 29'. 8.1 997 •!

and the Delhi High Court upheld the same holding that '

orders that have been. . passed in administrative

exigency cannot be-followed.- -The -Delhi- -High . Court--;

i-eproduced the findings of., this Tribunal and agreed

with the same in Civil Writ No.5220/1997' decided on

7.2.2001 entitled .. CONSTABLE NAFE SINGH .v. UNION OF

INDIA a OTHERS, The order reads:

Paragraph .7. of the
impugned Order is reproduced as below:

, "Rule 17, . of the. Service
Conditions Rules does not recognise any
right in favour of a deputationist for
absorption. It only gives discretion to
the Commissioner of Police to . sanction

permanent absorption of certain upper and
lower subordinates in Delhi'Police from

other States/Union -territories and
Central Police Organisations, with their
consent and subject to the concurrence of
the Head of the Police .force concerned.
Accordingly the cut off date for
absorption cannot, be. fixed on. which a
deputationist becomes eligible for
absorption, but ... it would be a date on
which absorption is decided to be made.
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Iri T le present, case, this Triburial had
eer.li"M- directed in .. common ^ iudament
oessed in O.A.No. 1421/91 and; si.nilar
ott-ier aoDlications that if the apDlicant
ificide a representation, it would be
coiTsii.lered by the resporidents arid if the
c<DDli'jant was found to possess the
requisite qualifications under the Rules
•:>!•! t ie date of the impugned pt der of
repatriation. that is, on 23.).199 I . he
may be absorbed if otherwise found
eligible for absorption. Admittedly, on

199K. the applicant had crossed the
age of 40 years and, therefore, if he was
riot -jbsorbed, he has no reasonable or
valid ground to challenge the order of
his lepatriation. We may also point out
a decision of the Supreme Court in State
of Miidhva Pradesh and others vsw Ashok
0e s r1rn ,i k h a n d a no t he r , 19 8 8 ( 3 ) SIR 336 ,
wni.cri says, that in the absence of bias
arid niala fides,, an order of repatriation
made in administrative exigencies cannot
be challenged. We, therefore, find no
HI'-"'' "i t in this O.A. Accordingly it
,Reserves to be dismissed."

We ai e in agreement with the
•ffbove findings of the Tribunal as it is
settl'i^d law that a deputationist has no
legal and vested right tO' resist
renatriation to his parent department,
"he oetitioner was repatriated: as far
taacK; as on August 8, 1992 land he
coritiiiued to agitate this questipn before
the Tribunal as well as beford this
Cciurt:,, We do not find any grounjd tp take
a ';ontrary view than the View as
expressed by the Tribunal in the piresent
case. The petition is, therefore, devoid
rvf merit and the same is dismissed
accor dingly. "

Di ovide-:. the answer to the arguiner't so much

ihought of by the learned counsel.

52',. In fact, the Supreme Court in the case of

SMIE. OF PUNJAB AND OTHERS V, INDER SIN^H AND OTHERS.

St'- 372, held that a person on deputation

cannot claim oermanent absorption on deputation post.

53. Learned counsel for the applicants in

•'act urged vehemently that once the rule?; provide that

Ml deputat.'ion can be taken arid oarmanentlyr i
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absorbed, therefore, they have.. right,to .be .considered
"•'j

and once • that right is „defeated arid, not being
• 1

given,. the Articles 14 and 16 of the Constitution are

violated. Our attention - in this- regard' •. was.-• •drawn '"

towards the decision of „.the,. S,up,reiTie Court in ...t.he .case,.

of- .C MUNIYAPPA NM..Qy V. . STATE OF KARNATAKA AND ,.

OTHERS. AIR 1976 SO 2377. Therein also, the.

deputationist Senior Health Inspectors were claiining a

similar right of permanent absorption and the Supreme

Court held that, such a.,right d.id not. exist.. :..,..It ,, was.

held that there was no scope under the Cadre and

Recruitment Regulations for their absorption and it

was imoermissible to do so. This shows that the cited

decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable.

54. In the case of STATE OF ANDHRA PRADESH

.A,N,.D A„NO.I,HE„R v. SADANANDAM AND OTHERS. AIR 1989 SC

2060, the Supreme Court, held;•

"16, V.Je are now only left With the
.reasoning of the. Tribunal that there, is no
justification for the continuance of the old
Rule and for personnel belonging to other
•2ones being transferred on 'promotion ' to
offices in other , zones. In... drawing such
conclusion,, the Tribunal has travelled"beyond
the limits of, i ts„. i.ur isdiction. We need only
point out that the mode of recruitment and
the category from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the
executive. It is not for judicial bodies to
sit in judgment, over the wisdom of the
executive in choosing the mode of recruitment '
or the categories,, from which, the. recruitment
should be made as they are mat.ters of policy-
decision .falling „ exclusively ' within the
purview of the executive. As'already stated,
the question of., filling up of posts by
persons belonging to ether local categories '
or zones is a matter of -administrative
necessity and exigency. When the Rules
provide for such transfers.,being effected and
when the transfers are not assailed on the

gIound of a i- bi 11- ar i n.e s s.. or di sc i rn i nat i on,„ t he
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nolicv of transfer .adopted. by the

oVe r rt rnen t cannot be s t r.uc;k ciwn. by. Tribunals
or Court of Law." . .....

[t is obvious that Supreme Court,, held that if there is

y nolicv framed, it should be adhered to. But as

w')Lild L-e noticed hereinafter, the policy is subject to

change and in the oresent case, the Dolicy adopted has

been riot to absorb any of >the deputationists.

Result&ntlV, even the cited 'Case will have no

aoplicction to the facts of the present case.

55. Our attention in this regard was drawn to ^
1he if-tter writtein from the Office c Commissioner of

Police- in the year 2000 referring to the fact that

there Is a policy that after one v&.-tr, a person who

has seived on deputation, can be considered.

56- Our attention was furth>-^r drawn towards

Page 6 of the counter reply in OA 129S/2004 that there

were c:,'rtain guidelines in this regar.J.

57. On record, no such guidelines have been

Droduc :m:I. But the policy decision, >jr guidelines in

this egard can always be adjudicated on basis of the

mater i ll placed before us. As would be noticed, the

I esDOiiHent.s have taken a decision; not to absorb any of

the deputationists. The reason:given is that more

than 500 Constables have been recruited and,

therefore. the deputationists must be reverted back.

It is obvious that there is a change in the policy and

what has been referred to above on behalf of the

apDiicants will cut a little icfe in the backdrop of

these-i facts.

L



jy

-'8. In that event, learned counsel fcm.. the

-lorj]. Lean t?. has drawn our attention to vacancy

DosiMon-f to demonstrate that sufficient number of

DOit? of Constables are still available. Even if the

jiew rjoristebles recruited or absorbed, still there

•«.'ou 1 d be sufficient vacancies.

59. This is a policy decision. The

applicants had been taken on deputation as per the

( equi reineri t. We have already referred to above that

the applicants have no right to be absorbed. If the

1espondents do not intend to absorb them permanently,

the'-/ cannot insist in this regard. In this view of

tiie (iicittei . availability of the posts will not confer

a rIght on the applicants.

60, In fact, most of the present applicants

had earlier also filed Petitions in the Delhi High

Court, Writ Petitions No.9100-9226/2003 came up

before the Delhi High Court on 27.1.2004. The Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for
the petitioners. We do not " find any
force in the submission of counsel for
the petitioner. The petitioners are
recruited personnel of CISF, ITBP and
CRPFTheir period of deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home Affairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputation for a period of one year,
ti'leI- efor'e, thev cannot claim that thev
are entitled for deputation to a period
of three years. Even otherwise If
certain posts are to be filled in Delhi
Police whether for the purpose of new
recruitment or in terms of the affidavit
which has been filed in Public InteresiE
Litigation in other writ petition that
itself cannot give right to the
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Detitioners for appointment to such posts
'o1•' f";7"'fui-thei- continuation of deoutation
or moreover these opportunities of
prnnb.vment should be given to other
nPr-.,r.iTS who are unernploved ^ and are
•A.eekina emDloyrnent as Constable Iri Delhi
poJ i e. The Retitioners_whojlia^^
been woFking with. the tre3M-ectiv&,
parm V1 i iha r V or aan 1sationsJiave^jio^^
r i qh t for appoLntment or contl.bua.ti.on of
their ' H^piVtafTon if respondent. do—DOt
desire the"s^e_s. However, Mr.; Bhushan
his cmitended that children of some of
the Detitioners are studying if the
transfer order is given effect from
3.2.2004, it would entail hardship to the
children who are studying in; schools.
Mr. D.S. Norawat, DCP (Headauarter)
nelhi Police is oresent in the Court. He
•--av^ that thev will not implement the
trr<h--,fer order till 30.4.2004."

(Emphasis added)

Tiiis answer > the arguments of the applicants. Because

BS far back as January, 2004, their claim had been

reiected. keeping in view the hardship, they were

granted slay to implement the transfer order till

3n.M,?nn':K We were informed that thereafter the

r,erieral Elections were placed. It was followed by the

i rn r.) li a iie d o i de r s. A fresh bunch of pe t i t i ns have been

filed. Totality of their facts indicate that there is

no iTier :i t t'lerein. !

ti, I . For the reasons given above, the

aforesaid Original Applications must be held to be

without merit. Thev fail and are dismissed.
• -•« .

V n . r. . I T <j r i_. /

Meinbet (A) Chairman

/NSN/

9.7.2004

At this stage, learned counsel for the applicants request

that some time may be granted to challenge this order. We allow

the applicants time upto 19.7^2304,: The interim order passed in

individual cases would continue till 19.7v2004,
Issue DASri order.

L

(R.K. Upadhyaya )
Member (A)

( V'ts'. Aggarwal
Chaiinian

„ J -


