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' , i ' i
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Saurabh Ahuja, learned counsel , for respondents in al;l
OAs.

ORDER ;

Justice V.S. Aggarwal;-

The Delhi Police Act had beej? enacted in the,;i
• • I • : • '

year 1978 In .exercise, o.f....the powers conferred under'!

Section 147 of the said Act, different rules including:.

Tr\

1; •-!

V



the Delhi Police (Appointmentand Recruitment) , Rules

1980 and the Delhi.Police (General. Conditions of

Service) Rules, 1980 have been enacted. For proper

administration, the Union Territory has been divided

into different police Districts. Every police

District has number of police stations. .There is an

officer incharge of the pol ice ,head,, in. eachPol ice

Station.

2, On 18.9.1998 , the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make

"Sir,

V It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to . start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

S'/r
(S.K. JAIN)

ADDL. COMMISSIONER OF POLICE:
. HEADQUARTERS: DELHI."

new Police Stations which had. been sanctioned, 500

more Constables would be required from Central

Para-Military Force, on deputation. The said letter

reads:
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.. There upon,, the Joint, Secreteir.ministry
I
I

of Home Affairs, .had ,wri.tt,e,n,._to_...dif,ferent P:3ra.-r_Military

Forces like Border Security Force, Csn•::r-il Reserve

Police Force. Indo-Tibetten BorderPolice iind Central

.1

Industrial Security .Force vide; letter dc!ted 25.9.1998.

It reads:

"Dear Sir. • |

Kindly recall rny tjel&Dhonic
request sornetiiTie back Ireg arding
deputation of constables from' yiojr force
to Delhi Police to operationalis-j the
newly created 1 7 Police Stations. ,ss the
Delhi Police will take some,time co raise

its own manpower the Para-Militarv 'orces
may provide about .500. Consta'^l-^s on
deputation to Delhi Police as j je• the
break up given under: ... „ •

CRPF

ITBP

CISF

BSF

200

1 00

1 00

1 00

It is requested that non-i.u'ritions
of Constables, for deputation !to Delhi
Police may be sent immediately; A copy
of the . terms . and, conditio!V5:. for
depu"cation to Delhi Police is ericlo jed.

1 I

Yours sinc:5r Jly.

S'c^i ' --
(0. P. 'A.-y .0"

On different ..dates., which are bisically in

the year i 999 followed by 200-1 j largs number of

I

.Dei"sons serving in different...Pa.ra-Military 'orces were

taken on deputation to Delhi Police. We t-ike- liberty

i
in reproducing the representative, or der ! d,a t 5.1.1999

1

whereby certain Constables from CentraliRgsorve Police
I

Force were taken on deputation. '

"In exercise of the oowers
conferred by the...Commissioner of f-':)lice,
Delhi., the Addl, Commissioner of P::)lice,
Fstt. . DelhL .., is,_, pleased....,, to ; taf; i the •
following Constables on deputati';in from
C.R.P.F,.,,. to ... Delhi.:,....Police, only i"or....a
period of one. year w.'e.f. the'diit'.-j they
resLifne „ their duties,_.,i,n., Delhi. Polic;3, ..on.
the i..tsual terms and conditions:-"
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pi opose to dispose ..,p,f the ,, above' said Original

Applications. They all pertain ' to the same

ontroversy of repatriation, „to their. parent

department. Some of the applications were filed after

the earlier filed applications, became ripe for •

liearing. it was. considered,. .. .that .jsince . common

questions were involved, therefore, .they shouldHieard

and decided together.

6. All the applicants are. assailing the order

repatriating them to their parent department.. The

order in OA 140/2004 reads:

Subject:- Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
the police personnel taken on

deputation^ from . BSF/ITBP/CRPF/CISF to
Delhi Police, on 3rd of February 2004 to

-v' accommodate , candidates, already selected
ror the post of Constable and- awaiting
Cdll letters since January, 2003. A list
of the deputationists is enclosed.'

The deputationists/constables may
be informed immediately against ""their
proper receipt that . they will be
repatriated on 3rd of Feb. 2004 to their
parent^ departments., and no further

tension will be granted. The
acknowledgement in token of having noted
the contents of this letter by the
individuals may be kept on record.

(D.S.NORAWAT)
DEPUTY COMMISSIONER OF POLICE "•

HDQRS. (ESTT.): DELHI." '

7. The said... order is being assailed on'

various grounds., namely., that the'oKder' so passed is'

discriminatory. The . applicants., are' deemed , to have
oeen absorbed rn Dslhl Police as per 'Rule 'j 7 of" the'

Delhi Police (General...Conditions of Service). Rules, •
1580., In any case, they cannot be repatriated and
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I

right to be considered •, vc
VO! permanent

absorption. ,.,It,,has also „been.,., asser'tf d that lar
ge

number of vacancies are available and

,Dlea to the contrary is not correct.

the respondents"

8. Needless to state that |ln the replies

filed. respondents have controverted!the assertions

made by the applicants. They assert: trat there has

been suppression of facts ,in some of the . matters.

Therefore, those applicants should not heard. , The

jurisdiction of this Tribunal to hear th? applications
I ;

is also being challenged besides the r̂ror vts of the,'

matter, contending that applicants hciv.j 'lo right or ^

claiiri in this regard, which we shaj ... take up

hereinafter. j

I
I

9" The first and f or erf|o:.-.t question,

therefore, that arises is: ^

IO...,EFFEC,I SUPPRESSION OF FACTS:-

to. On an earlier occasion, o!a ; 9/2004, OA

I'̂ 0 /2004 and OA 243/2004 had been conslic'ered by this

Tribunal... It was noticed by this Tribunal that 42 of
I

the applicants had earlier filed an 'appJ ication in

this Tribunal which was dismissed andlthis fact has

been suppressed.. Since the. other ppplicants had

joined them in verifying the wrong facts, therefore,
I

the entire applications were dismissed Applicants

filed Writ Petition (Civil ) Nos. 9562-96<;i0 of 2004.
I

The Delhi High Court recorded on 31.5.200 V;



;; a11 11-1 e e s e petitions ; be 1j)g^.... .
identica 1„ iri.„nature_and,_.axising„o,ut.of a
common ...Tribunal ,.orde,r,__ dismissing. . .
petitioners' OAs. are disposed of, by this
common order.

Petitioners are on deputation.to
Delhi Police and have been o.rdered to be
repatriated to their respective parent
deoartments. They challenged .this in
their respective OAs before the Tribunal
on the., plea that they., had ..a „.right ., .of..
absorption in , Delhi „ .Police. The
Tribunal,. however,, , instead.o.f dealing
with their case on merit rejected their
OAs on the ground that ^2 of. them had-
suppressed the dismissal of OAs filed by
them earlier, on the same subject matter...

Petitioners grievance .,,is, two
fold. Firstly that, they . had claimed
absorption in Delhi Police on several
arounds and secondly...that even if it was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands., • the OAs
filed by others could not have been
dismissed for this.

We find' merit' in the plea because-
even if it was . accepted that.. 42 out of

V these petitioners had approached Tribunal
with unclean ,„ hands,... it could not have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to be
considered on . merits. , It seems that
Tribunal had failed to take thi-s. , in
regard and., had rejected, the OAs of .all
petitioners on this basis. The Tribunal '-
order ,,_ . therefore, can ' t. sustain and is
set aside. Petitioners OAs 139/04j
140/04, & 243./04.,. shall . 'revive, and " be'
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders. We are informed that similar,
matters are coming„up,before it tomorrow.
Parties are, therefore, directed • to
appear^ before the Tribunal on 1.6.2004
and seek consideration on their revived
OAs also. ., . , ... ,'

Dasti."
/

11. Keeping in ' view, the .said findings, • ,it

becomes unnecessary to probe furthe.r in this regard.

1.2. , , On. behalf ... of.._,t he respondents,, it was

pointed that even the Delhi High Court felt that 4,7 of

them who , suppressed the..facts,„,.. had., approached the



li- j

Tr i bLIna 1 . wi th unc1eaned .han ds,,„, and t tlier grore.their
! ' " , :

claim should be dismissed,.,.,.. We„.,.haye.._DO hesitation in '•
I

rejecting the said argument because the Delhi High
1

Court had only stated that claim on merii;o should., be

decided. Keeping in view, this important finding which

is the penultimate finding., the ..ab6vo said facts

recorded... "even .if it ..was_.accepted thrjt. 42 out of
I

these petitioners had approached. Tribune/ith unclean

hands", canriot be highlighted by the respo:idents.

I

13. Our a t tent ion.,.,.4 n this . 'r-jriird by .the

respondents was drawn, besides above s&lcl -''acts, to OA
I

l£/l/200^. Learned . counsel for tihe respondents

contended that there is a misstatemenlt or facts of '

possibly change, of the. last page, of the .relevant

clause illegally and therefore, the | petition, must

fail,

) r

14. Perusal of the said OA reiyealed that it ^

was filed on .1 3.5.2004. The., applioorts therein '

challenged the order of 14.5.2004 whicji has not even '
j . • >

.Dassed on that date. It was eloquently! (r?;clained that
i

when the petition was filed on 13.5^^0:4, it was

returned by this Tribunal and thereafter it was

re-riled and this plea of the respondents should not ' '

be accepted. ! •

15. We have no hesitation in|rejecting the •
said argument. , :

' • I

16. Rule 5 of the Central A-Jm inistrative

Tribunal (Procedure) Rules,... 19,87 reads.as inder:

5. Presentation and scr it ny of ' '
The Registrar. r,r the , =officer authorised, by him underi -u. e 4,

shall endorse on every applicatio::i the'



-IJ

.. ciate on which_it_'.is.presented or • deemed
. to, haye been.jjre.sexiie4.a'Mer., thiat^
and sha 11 .si gn tlxe„. e_Ddorsemerit ;;!,.

'v ]

(2) If,,. ,on ... scrutiny, the
application is found to be in order, i,t
shall be duly registered and jgi.ven a ;
serial number. " ' . "

(3) If the ; application, on
scrutiny, is found to. be. defective,., and
the defect noticed is formal in , nature,. •
the Registrar may allow the . party to
satisfy the same in his presence,., and if
the said defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may

•v' deem tit [where an application is
received by registered post,. the
applicant shall be informed of the
defects, if any,, and he shall be required
to rectify the same within suchtime as
may be stipulated, by the Registrar].

[(4) (a.) If the applicant fails to
rectify the defect within the time
allowed under sub-rule (3), the Registrar
may, , by order and for reasons 'to .be
recorded in writing,- decline to register
the application and place the matter
before the E'Sench for appropriate
orders,]" ' . ,

1 Perusal of the same clearly shows that

when there are certain,, defects in the petition.^, the

same can only be removed. Without the permission-.-of •

the Tribunal,, the relief -clause.could no,t..be_. ;• changed. ;'

or interpolated. Necessary application 'for amendment

must be filed. It has not been done so. ih either

way if the application was -fned"' even .•before "the''':

impugned order was . passed,.... it .must... be taken. ,to.;.,, be

without merit and in any case if there is any. 'change •

which is not permitted in, ' law, the petition,

necessarily on this aspect has to fail. 'However,

keeping in view, the. findings which' we,";'have already

referred to above in the Writ Petition filed,, we .must

delve on the merits of the matter.,,

11 ' W,HE.IHER„,XHE.._.,C,ENTRAL ADHINISTRATIVE TRIBUNAL HAS

IM. JURISDJCTION to entertain THE APPLICATTOM.--



• ^8. The,^.question.„as, to, whether jth3s.^ Ti:ibunial •
I • !

has the jurisdiction to,,„Antertai.a thsj ai)plications , •

pertaining to members of the, other Arrjecl :-orces who
are on deputation, the learned couns.=: for the " t'

"" • ''1 "appiicants .had drawn.pur attention to trie f-ict that in ;
I ' ' :

an earlier application filed by Sh._ Ssitomler Pal and

Others (OA No. 3202/2001 decided,!on1 l ,:l i . lOOZ), this
I •' '

Tribunal had dismissed the application |-iol^:;.ng: ,
'I

. ."We ,have,. : considerejd these _ ! f
aspects. It is a well known fact that ~ j
cause of action is bundle of factr;,, which '•
constitute cause of !action. 1 In this
case. the Questionof„.: absori:|ticn is
involved. For the purpose of absorption .
it js a .well-settled, principle tliai,, the
concurrence of . borrowina department,
lending . department^ as, well,, a? ..the
employee is required, unless the
concurrence of all.„these three parties is
there, the employee cannot be absorbed in
the borrowing , department. , In jtlie case
the leading department has not Igiv^n the
NOC. despite the; fact that the,, borrowing '
department has written letter for this
purpose for gr,anting, .of NOC b'. the )
present department which is a i E-'.sr and • ^
employees are also, that, of, BSF|. sci , the :•
court cannot assume the jurisdibticn to ;
give any direction to,, the BSF auithor i ties i
as Section 2 of the AT Act cloes not '
empower the court to entertajifi this
petition of member of any Arme'd Forces
seeking a relief against Armedj Forces.
Besides that since the parent department . 'l^ ^ • I w k,/ I I I

Itself has not.,.given the NOC ra.,,^,,
have categorically refused to givs. NOC
and rather BSF authorities had irt'quested

. the _ Respondents to relieUi the
applicants, so they are repatriiatc-;d as.
per Annexure R-6, .R-7." j

19. The applicants , therein ,.had lenged the
said order of this Tribunal by | filing CWP

No, 7q06,/20fJ2. The Delhi.,.High.. Court had! set-aside the

said . order primarily on the ground-th4t since the:
order had been, passed. by.^..the.,. Interiigenfe Bureau,.., any,
challenge to it squarely fell;within thi jurisdiction
of the Tribunal and thereupon.,.,l,t was.-helij: ••

ti.er' they

I
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because 'if
'̂"to\mT ':®-il'l.J-C'2.d02 :(:A:oaexure

oet^

•

w??hP'"?r •

r1irect(si-J '̂'t • '̂ ^ibunal is resultantlyJiJBoteu to revive OA 3202/2001 ar.^
consider It afresh and dispirit of bv'
Parties® fPP™P'"l®te orders under laSfr,,, ~ f' appear before it on ?ndecember 2002, ; Heat>whil9, -peut?oner s
i'jv "tta Which was protected'b 1 loor sT.'/"® °rSerdaSd
m^o'Al '=® disturbed till '

«-hs

20. We know from the deoision in the case of
L-. Q±ANDRA, KUMAR v. UNI0|10J_ijaD^

court in. unambiguous
held that right to seek judicial review is one

^structure of the Constitution and all
decisions of the Administrative Tribunal' would be

before the Divlsibn Bench of
the High court within whose iurisdiotlon ^the Tribunal.
concerned fell. Keeping in view the said, flndina' of
the supreme Court, we have not the least hesitation to
conclude that the decisions of the High Courts would
bl-:. this Tribunal because, this Tribunal has, all India
Turiscilction. .•

21. However, respondents' learned counsel
contended that the question, raised about the inherent
lack of jurisdiction of this Tribunal, had not been
aaltated or raised before the Delhi High Court and
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conseauentlV, the said decision cannot bind''., this

Tribunal and the question ,r,ai$ed:_by_tUie respondents
I

can still be considered. ;

I

22. Our attention was drawn to t^e decision

of the Supreme Court in. the case...of STA'''E: OF U.P. &.

ANR,,. V. SYNTHETICS & CHEMICAL LTD. 3i AM ?. ... (.1,99 1 1 . 4

SCO 139. The Supreme Court held ;tl-!5. : even the

decisions of the Apex Court which are isub silentio on

certain facts and law would not ''b?'- a binding

precedent. The Suoreme Court held: ' . . - "

"4 1., Does this principle ex lend and
apply to a conclusion of law. 'which was
neither raised nor preceded i by any .
consideration. In other words S cac such
conclusions be considered as decliara-.ion of
law? Here again the English doii,"\s - and
jurists have carved out an except;ion to the
rule of precedents. .It has been ; explained
as rule of sub-silentio. ,"A decisjic.m passes
sub silentio. in the technical that
has come to be attached to that ph|rr,se,, when '
the particular point of law involved in the ;
decision is not perceived by the' coi rt or • i '
present to' its mind.",. ..(SalMOid on < •
Jurisprudence 12th Edn.., • p.lis.'O. in
Lancaster Motor. Co., , • "(London) | i, tel. v. ,i
Bremith Ltd, the Court did not re':! bound
by the earlier decision. as, it was| rendered i
without any argument, without re|fc-.-renee to

the crucial words of the rule anid without ,• ,
any citation of the authority'.' l.t was •'
approved by this . Court in i iviur^icipal' 'i
Corporation of Delhi v. ' Gurnam Kt-iLr . The ,
bench held that, -precedents .sub-silentio
and without argument are of no momet r. . The
courts thus have, „„ taken-,,recourse: r.c , this ' ''' , •
principle for relieving from ;3n;ustice'
perpetrated, by unjust • precedjents. A , '•
decision which is not express and is not, !
founded on reasons, nor it proceeds on •
consideration of issue cannot be ck-emed to
be a la\«! declared to have'a bindihc effect
as ^ is contemplated by • Article 14T. t r-
Uniformity, and. consistency are' c;cre of ' '
judicial discipline. But that which escapes"
in the judgment without_ any .occasl c n is not '
ratio decidendi. In B.Shama Rao v, Union
Territory of Pondicherry (AIR 1967 SC 1480) .. '.
it was observed., "it is trite to say that a
decision is binding., not..,. because of its,
conclusions but in regard to its ipatio and
the principles, laid down... therelm' Any, : ;•
declaration or conclusion arrived without
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application of mind or, preceded with,out an.y
reason, cannot be, .deefn.ed_...t,o_,,Jje„,dec,larja;tion, of
law or, authority. o,,f,...a,_,ge,nexal__,naXure^,^b.i.nding
as a, precedent. R,es_tra_ined,_i,n.._dissenting, or.
overruling is for , sake of ..stability 'and
uniformity but rigidity beyondreasonable
limits is inimical to the growth of law.",

23. , It is this .principle which • is being

hi ahliah ted.

24. The Administrative Tribunals had been set

up primarily to deal with the service matters. The

Administrative, Tribunals Act had been passed and the

Administrative Tribunals,,., draw,, all their powers from

the provisions of Administrative-Tribunals Act, 1985'.

The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the matters in this,

regard.

25. Section 2 of the Administrative Tribunals

Act,. 1985 specifically provides that this provision of

the Act does not apply to certain • officers 'and'

persons. It reads as under."-, ' : '•

"The provisions of this .Act'shall '
not apply. to._.- ' \ ' ' ,'

(a) any member of the naval., military
or air., forces or of any other
armed forces' of the Union;'

(b) [ omitted .1

(c) any officer or servant', of the
Supreme.,, Court,,, or, . of... any High
Court [or courts subordinate
thereto.]: , •

any person appointed . to the
secretarial staff, of either House
of Parliament- or to the •
secretarial , staff of any State
Legislature ,or a House thereof

... or.. in the ca.se.,,..,-. of... a Union • • '
Territory .having a .Legislature,'
of, that„.,Legislature. " •
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26. Section 14.of the.Act fur the tell:
c^L|

US

. "-'- '̂̂ -"^ic^tion ..and...ppwers__.of toe Central
Adrnlnistrative Tribunal. it reads t- :

I

I

of powers and, aiifc],orityor the Centrdl Administrative Tribumt -

;;"r provided" i, thii, AO, the Central Administrative I;r-buna! '
if an '̂Se' ™ the ;,pn;i„t"eJauthority eKerclsab;r''S°3iateT''hefo%"e
^o^rt r:VeL?io„™o"® ••
(a) i-eoruitment, , and matters conc»rnlna

recnntrnent, to any All-india Serv-^e or'
-o _driy civil service ..of the Unjor, dp a"
civil post under the Union or fo e. nost

«rv;"='!'' i" thrdefenSe
nne^S;

(b) all service matters concerning-I

(i ) member of any 'All-India |ser-'ice?
or

(ii) a person [not being a member <^f an
All-India service.,-or a' pe. rson
ler erred to in clausle (c)l L
ap.oointed to any civil servio, of ^
the Li n 1 o r'l r o r-

® member ofan All-India Service or al pc'-'-son
referred to in clause (c)
appointed to any defence services

a post connected with defenc,,^.

and pertaining,, to th^ service of .uch
member., person or ' civilian in

th; u.ioJ®^^te or of any local or n'her
autlioi ity within the' territory of 1 idia
o under the control of the Gove'-mient

"ocleJ'vf oorporatloi, 1or - T
Sovernmlnt- or controlled Iby the ::

matters pertaining: to
i \''l ^==o"'"iection with the af fc irs ' I-he Union concerning • a ' r.or <^(-)n • - "

appointed to any serviL or c.oS? ' ' '
sub-clause Ci-', •.• or-^u,^ olduse (lii) of clause (b), bf i -a a

person whose services have been •pt,
'-V d State Government or any lobc-l or ' '' '

appointment"'"''̂ Government for s ,,oh ,
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[Explanation.-- For the removal of ..doubts',...it
• is ' hereby declared, that , references,,, to„„.,

"Union" in this sub-section..... shall . be,
construed as including references,.,,a.r,sp,. t.Q,,_,.a. . ,
Union territory.! ,, ...

(2) The Central Government .may, by
notification, apply .with effect,from,, -such
date as may be specified in the.notification ,
the provisions of sub-section. (3) to „local -
or other authorities within' the,territory,of
India or under the control of the Governmen,.t.
of .India and to corporations [or societies]
owned or controlled , by. Government,. n.ot being . '
a local or other authority or, corporation
lor society] controlled or owned by a State
Government:

Provided that if the Central Government
considers it expedient' so to do for the
purpose of facilitating transition to the
scheme as envisaged, by this Act, .. different
dates may. be so specified under this
sub-section in respect of different; classes
of or different categories under a.ny class , ,
of, local or other , authorities. or
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act,. the Central ' Administrative
Tribunal shall also exercise, on and,, from
the date with effect from which the
provisions of this sub-section.apply to any
local or other authority or corporation [or

V society], all the jurisdiction, powers and ,
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to-

(a ) recruitment, ^ and ,„. ..matters concerning
recruitment., to any service or pos't- in
connection with the affairs,, of such
local or other authority or corporation
[or society]; and .

(b) all service matters concerning, a person
[other" than a person referred to in
clause (a) or clause (b) of sub-section .
(1)] appointed to any.service or post in
connection with the affairs of such
local or.other,authority or corporation '
[or society] and pertaining to the
service of ., such, person, in ... connection
with such affairs."

27. A conjoint reading of Section 2, and

Section 14 would show as respondents argued that this
• '"5 ' • .

Tribunal may have no. j.u.risdiction,.^.because, the Act. does

not apply to a member of an Armed Forc^.' Section 14

also opened itself with the words,-"Save,; as otherwise
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expressly provided in this Act,'.. Tlerefore, the

provisions of Section, 14 are subject .to pi'- provisions

of Section 2 of the Act.

!
II

28. However, as already pointe;d atiove and
i

held in the case of L- , Chandra Kumar I (srpra) that

once the orders of : this Tribunal . ane -.ubject to.

iudicial review, the decisions of. the High i:ourt-would

bind this Tribunal. It can,not be stated that .the .

order of the High Court was sub silentio because this, . '

Tribunal had invoked ,Sectiqn 2,^ and, ; ciis nissed the.

aoDlication. But the Delhi High. Court: iii its Wisdom j
I • i

has held that once the order :passed.by It, concerned. ,

officer is within the purview ;and lurisdaction of this

Tribunal^ this Tribunal ' has •; the • 1|ur:.-diction. . to,,-,
entertain the application like true soll;i:\er bows his ^

head to the said decision. . :
I

' I

29. Respondents relied upon the >.lecision of

the Supreme Court by the respondentsjin :he case of

PENGHAL V. UNION 0F._XNIHA..:I.OIHE,gS, JT

199S (5) SC 624. The said case pertains to .Postal

Deoartment. The person was working onjdsoatation .with "
(

the Army. A temporary commission was given. ' The

question for consideration„taefore .the^ Apax Court, was

• as to whether the Central.Administrative Tribunal will

have jurisdiction to entertain the appil i cc'tion or'not.

The Supreme Court held that the said perron could not

be treated as Army personnel'and concluded:

"9. As stated abov(^, although
the appellant was selected by thrj Postal
DeDartment for appointment to ithe post of
clerk, but he „could not be; gi/en any •
appointment due to want of vaq.'ano^ in the

L-
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uniT. or his., choice.,. Under such
.oircumsta.nces,. the..,ap,pe.n^,rii„wa,S'i|offerecl
an appointment, to..jA^ork.,.as.a,..clerlV in. the
Army Postal Service.,on, t.he,,condition.'.that„\..
he would remain a civilian employee, on
deputation in the Army. The appellant- •
accepted the aforesaid offer and' aareed
to the conditions that he would .revert'to
the civil appointment.'„ in..,. Posts and
lelegraphs Department on„his Jrelease"from
the Indian Army.. Posta.l, Service, With
these conditions, the appellant continued
to serve in the Army .as . a permanent
employee of the Posts and Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the' Indian'

However^ the appellant was "only
Qiveti a temporary commission and. he
worked as such til 1, the., date .when, .his
relinquishment was ordered. The
aroresaid facts clearly demonstra^te that
the appellant has a lien with the. Posts
and lelegraphs Department working on
deputation in the Indian Army , Postal
Service and at no point of time the
appellant became a full-fledged army
personnel.^ Since the appellant was not a
member of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered .under Section li^(1)(a) of the
Administrative iribunals Act. In- that
view of the matter, the High Court was

V right in rejecting . the writ petition
i^iled by the appellant,., whereas the
Central Administrative Tribunal
erroneously accepted the claim of the
appellant that he is an army personnel.
We, therefore, uphold the judgment- and
order of_ the High Court dismissing ^the
writ petition filed by the appellant.
Since the appellant while holding civil
post was working, in the Army" Postal
Service on deputation, the Central
Administrative Tribunal had jurisdiction
to entertain and decide the original
application .filed.by. the appellant. We ' -
accordingly set aside the order dated
31-1-1997 passed..^.,, by the "^Central
Administrative Tribunal, Principal Bench,
New Delhi, and remand the case to.it to
decide expeditiously Original Application
No. 1647 of 1996...... of the. appellant, on
merits." .• '

30. However, provisions of Section'2 had not

been considered and, therefore,' the "decision of the

•:;>upr eme Court in the facts of the case cannot be held

to be the question In .controversy-.,' , ' We,7' 'therefore,

hold keeping in-view the ratio-deci dendi-of, the Delhi"



High Court that we have no. option, but tp

this Tribunal neoessaril

entertain the application.

co:-ii;lude that

y, iTius thaye .a. J dr :1, s c!ic t ion to
I

III) miHER IHE APPLICANTS ARE BETMG nTKCK TU INATED:

I

31. Learned counsel for the appjliccnts uraed
that in the past, some of the'Other perisons who bad

been taken on deputation with Delhi Polii.ce had been

absorbed while the applicants are being disc-iminated,.

He referred to us para 5.17 in OA ,140/2004 wherein

names of such persons have been given w

absorbed on 22,. 11.2000.

lo had been

32. The question for consideratiori i,s as to

whether in the facts of the case it can be termed, to

be discrimination or not. Learned counsel •& ,ied upon

tlie decision or the Supreme Court in the case of STATE

Of,.....,rf!.Y,SORE AND....MQIH.ER v=_, H. SRINIVASMURtH•^, AIR 19 76

SC 1104,
I

Perusal of the said judgement He"e;'.ls that

question for consideration before^ the Supi ^i ie '̂30^-^ "
was if the person was on, deputation, and-a,b:,oi bed -and •

if it was to be so done from the date :ht: came ' on

deputation. The Supreme Court held; ' i

,"17. On the other hand, iit
undisputed fact that six other emplo
who were similarly, :situated,!
absorbed from the dates on which
initially joined duty, after depLrt
to the Polytechnics. It is not the
of the appellant that._ this, prLn
whereby the absorption in the Depar
or Technical Education , was relateli
to the date on which a person init
came on deputation,, was, ever dep
from, . excepting in the case <i>f
respondent. This being the case
High Court was right in holding tha
State Government had. evolved, a"prin
that if a person was 'deputed to

Department of Technical Education

1 5'
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another department , and,.,he.stay$,<;^on,^^.J41—»—
that other department,,for ,,a... _r©^.ipnabl.e
long time his absorption in that
department should be made to rel^t© back
to the date on which he was initially
sent." There was no justification
whatever to depart from,this principle of
policy in the case of the respondent, who
wa-:;. in- all material respectsi.,...in. the
same situation as K. N. Chetty. Very
rightly, the High Court,has.held that his
"impermissible reversion" ,,for > short . ,
while in 1955 to the parent.. department
was no ground to hold that he^j^was , not
similarly situated as K. Nar^^^aswamy .|
Chetty. This so-called reversion'^ to the •
parent Department for a short..!?^,^.
1955-56 could not by any recKoixing
treated as a break in his/•servl'd^-^i?; this
Deriod having been treated as. leave. Nor •
did it amount to reduction in rank. In ij -
any case, this >everslon>^5i||||iSM|)0t
ordered owing to any fault j,
respondent. It is not the
case that the respondent's -
Department of Technical Education -was''- •'
found unsatisfactory or that hev.was >noti^A .
Otherwise suitable or qualified 4,to . hold ,
the post of Tailoring InstructD^^J^^atp"
Department. That he was suitable ^to'f be ~ ;
absorbed in that post, is manifest: from
the recommendation of'thejfPubld^sliSv©!
Commission and is impliciej^O!?., mhe-'r^
impugned order, itself

33. That is not the. controversy ^be^ore

Therefore. the cited decision must^'-"bei-jhe^ld^-to^b4---
..It..

di stinauishable.

34. This question had Bee

T r-1 b u n a 1 i ri

INDIA & ORS. . 0. A. No.,4.6.g/,20p,3

Therein

the case of ARJUN SINGH

1'^

ifur

iUS

ss^MSSpsS'*'
also It was agitated that «

<7,' - • • i .-X', •

been absorbed permanently. It, was hel,d, t^at ;it Is^alwa^f^

in individual cases that has to be looked Arit^ on^ifsj'own
' ja?' 'tisiiip-'M'-»•

merits. In fact, the Supreme Cour^t In:, the-fease of - IHE

STATE OF HARYANA &ORS. V. RAM KUMARi MANN^y- JT^ia9JZ;^.(y
SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held that. Government in its. own reasons

can give permission in similar cases to some of the

employees to withdraw their resignations. The doctrine



3^ of discrimination is founded upon existence of an

enforceable right. Article.._„.H would ^pply only when
r

invidious di sor irnination is meeted out to equals.

35. In the present case before!'us, as is patent

from the impugned order, all persons ta|;eri on, deputation,

are beina reoatriated. We have alreadyireproduced „abo^.

araumerrL.

tlie said order. Once a common, dec isipni beQ|̂ ] -. taker^]^^
j fj 1#' . -

it cannot be stated that the applicants : are being

di-^ci-i mi na ted merely because some othef persons in the
ji • • •

Year 2000 wer e absorbed. Equality has ,|;o be,^se^p .

tl-ie eauals. Once all persons on deputation ar© f be in

repatriated f'-om whatever Force, we have| no hesitation: in I

concluding that the applicants cannot- state that'they'are '

being discr iminated. Resultantly, "w| ' reje'6't" I*""'th'i^""*^"
nift'l

fijt. , hit

IV. IF THE APPLICANTS ARE DEEMED TO |E.^S|SS|£m
IN DELHI POLICE:

36. The arguments advanced'̂ 'hale"
some of the applicants had been workinglfor more„r than'~""-'?1:^" '̂''

, J , 'i,' ? ; .

years on deputation. The Rules] provide for

absorption and, therefore, it is conter ded tha't

aoplicants must be deemed to have been at'Sorbed.®. •

37, After the argumertts

the respondents pointed to us the"d©cisi*Qn
•'f

Bench of this Tribunal . in t)ne matte^lrpf NET' RAM

INDIA tI ^CHOURSIYA V. UNION OF

. ,,,

'eH'HtKf'arr , t-

others,
! ., . ,'J| if. , . ..

0. A., No. 1801/2003, rendered on 5.^:"fD04t^5,1>ih the^cited

case. those applicants were working as 'C

Border Security Force. They had

oristables in

joined the
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Intelligence Bureau during the year 1996 âs .. ..Securi ty
A-:M.-tant (General) initially, five

years but continued on deputatibntr'̂ ^^y^^
absorbed and were repatriated

orgariisation.

for the decision of the Full Bench:

" (1 )

The following •Puestiorij|®lK^,,pqs^^
. b:

^ 3,

"1 I n. X-. 4. U J. i- ^ t 'r-» W J
, Wliether the applicant can'^be deemedto have been absorbed^JL^,

Iesponden ts irrespectiv^^i
on the subject? >

2. Whether the applicant'h"l|'"
be considered for absorption,
the consent of his parent depar^tfn '̂pj

3. Generally. "

38. The Full Bench

nrecedents and answered the,same:

parental;!-

Applicants cannot- be%Wd ^
have been absorbed "inTIB 'uncfer ."i ®
the respondents irrespectiivV ""Isf ' ^
the instructions orj the-subiectiM

f, sif: ^

( 2 )

^ Jt

(3 )

39.

Larger Bench, in its broacPpSc^
advanced that after the applicants•

than 5 years and therefore, they ^^dftmedbe

rs'.v.v 'IrThe applicants '
be considered for absorption ^ in 7
IB without the consent of the ^ . i
parent department iu
instructions contained in IB OM ' s;
dated ,3.,., 992. , ' -
Does not arise

Keeping. in,„ view

umen

a bs o r bed, mus t fail.

40. There is another way of/looking at the
same matter. The question of deemed absorption^ does

iH.t arise because there is precious little on the

record to indicate that the consent of the . parent

departrnerit has been obtained.
< •

• i •,••. • • • \
• , , i-W ' »
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'(I, It was urged that urider the Oelhi Police

K. Ku.let have been framedand, therefore, in.

c-c-cor •iofice with the Oelhi Police (General Conditions

oi Service • Rules, 1980, there could be permanent

db>.or Dtion -.jf the applicants in Delhi Police.

i/. The said argument shall be considered

he; einafter wherein it is contended that the said

oer ~.Ofi: hav-.- right of consideration for being absorbed

3f. Delhi Police. Perusal of Rule 17 of Delhi Police

-gener al c midltions of Service) Rules, 1980 clearly

stiov.'" thet it does . not contemplate the deemed

dibsorDtlon,, Resultantly, the said argument must fail.

4?. Pertaining to the same argument,

, p fer ence nas been made^ to the decisiori of RAMESHWAR

PRASAD V. MNAGING DIRECTOR. U. P. RAJKIYA NIRMAN |r

NIGAM LIMITED & ORS.,. JT 1999 ( 7 ) SC 4''̂ which will be

i ii--rini oDi" i j te. We shall deal with thf- :aid decision

her elnafter again but paras 1h and 15 of the decision

Li: the cr.se of Rameshwar Prasad (supra) are being

reoroduced Delow for the sake of facility:

"14. We agree with the learned
Counsel for the Respondent No.I and make
it clear that an employee who is on
derutetion has no right to be absorbed in
the service where he is working on
ijlei: i.i tc! tiori, However, in some cases i t
may depend upon statutory rules to the
corc'irary.. If rules provide for
abr-'.sr ption of employees on deputation
th'-i! such employee has a right to be
considered for absorption in accordance
wii'h the said rules. As quoted above,
Rule 16(3) of the Recruitment Rules of
the Nigam and Rule 5 of the U.P.
Absorption of Government S^ervants in
Public Undertakings Rules, 198'^ Provides
for absorption of an employee who are on
dei 'Utation,



15. I n

considering, the
that action

pa ssing the .. o r.de..rL„
absorption qua the .,ir©$^n|^
unjustified and arbitrary/':,vbriitt
of Rule 16(3) of the.Recruitm
aopellant was appointed onljcT '̂
May 1985. He was. relieved ^ff
parent department on 18th Nqveinbi
and joined Nigam on .19th Noyerhbe.i^
Under Rule 5 of the U. P. , Absorptiori
Government Servants in 2.
Undertakings Rules, 1984,, he was
to file an application foc^his.^,^ ^
in employment of Nigam. Tfierea'
the basis of letter di__^^^,
written by the G.M. (HQT:«4r»dwi
basis of the letter dated "30,r'12^i 1
written by the G.M. (NEZ), h© opted
continuation and absorption in set;yipe:;bf{M-
Niaam by letter dated 31st'December9871 *
The General Manager (N. E. Z, ) by.:„ lett;©r
dated 17th September, 1988 wrotet.tie,
GM (HQ) that appellant's service" record
was excellent; he was useful'Invf'servl"'"
and as he was about to complete g,^ye
on deputation, appropriate*/ /br>;_ ,,
absorption be passed. , Nothing;*
from the General Manager. Further "ph-
19-11-1990, as, soon as the - appellant _
completed 5 years of deputation, ixisM
deputation allowance was stopped wi^th
effect from that date. The appellant
continued in service without any break.
As per Rule 4 of the U.P. Absorption of
Government Servants in . Public
Undertakings Rules, 1984 which? was
admittedly applicable, provides /that _no
government servant shall ordinarily be
permitted to remain on deputation, for a
period exceeding 5 years. If the
appellant was not to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed 5 years
of service on deputation. By not doing
so, the appellant.Is sieriously?^
prejudiced. The delay oiri "inadvertent-
inaction on the part, of the; Officers ^of
the Nigam in not passing appropriate-
order would not affect the appellant's
riaht to be absorbed." ,

the prese-t^:^

of, r esppndmt^lio v

Public

4^^ r-"-

A. If

\

•• •

ilS!' :
-

Perusal of the findings as well : asthe rules•

applicable to the respondents, before,'thej^Si^pr

clearly show, that ,there......was,,,,_,, a...^,,.,tim^i,^lir(). |̂̂ i»^0|q'̂ j|.
deputation prescribed. Rule 4 clearly provided that*

- -i-T

"No Government servant shall, ordinarily b^„ permitted' 'I'•

to remain on deputation for a period ejcc

yearrs". Thereafter, the^,subsequen4: .r.^5



absoi'Dtion of such persons.. Io„.the„
r:'

Suorerne Court, the persons >iex:,e„.c.o.n.tXnuir

1 ri T'ace of the rules referred to above | particularly

Sub-rule (.1) to Rule 5 of the Uttar Prade

of Government Servants in Public,Undertgkings

198'^, it was held that the cpncerned

ab;i.orbed in the service of Nigam, : .

sh Absorption

person:

That is not the position] - befor

There ,i s no such rule correspondingjJto; pjp
Rules applicable in the matter "before

Court. In face of the aforesaid, th

applicants are deemed to have be

particularly in those cases where they haiv/e worked for

5 ve,:ars or more, must fail.

il,

en absprbed

V„

<+5. Rule 5 of the Delhi

Recruitment) Rules, 1980 deals with recr

Delhi

under

Police and Clause (h) of th^ ;

-1'

=» *s¥-<

> .li
IF THE APPLICANTS HAVE RIGHT TO Bfe CONSIDERED^

FOR BEING ABSORBED IN DELHI POLIC [±

JhaH\

I'hS!

' /»*•

^ ^
"(h) Notwithstanding ^^nything

contained in these Rules, whfere the:
administrator/Commissiorier of Poiice ' ts*-'
of opinion that it is necessary or
expedient in the interest of wor^ so to
do, li2 may make appointments 1 to all
non-gazetted categories of both executive
and ministerial cadres of Delhi'P<blice on
deputation basis by drawing suitable.
person? from any other ,State(s), $»r; Union .
territory or Central Police Orgaijiisation
or any other ^ force. Where such
appointments are made ,.by, the^Com^p
of Police, the same shall be reported tq
the administrator forthwith^ii Sucht/
appointments on . deputation, basif '
also oe subject to orders issued^

4 •v«-
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Govt. of India/Delhi^^draCn.i^l
time to. time goygralas..JiJl«LJClfi
government. servant?,,^

It oermits taking persons from'.

Oraanisations or any other force ..o

Delhi Police. Rule 17 of Delhi^
.. •^v>*

Conditions of .Service) Rules, 1980, whic^

been relied upon, permits the Commissioner of^^F*olice,

to ^-anction permanent absorption in OelhJ.;

upper and lower subordinates with^tf

concurrence of the Head,. of, the ,Polide^i^cJ

State/Union territory, or the—Ceptfal ^Police.

Oraanisation. The said Rule reads:'- '

u? as

«t» ''a%

"17. Permanent absorpWon .
upper and lower subordinates^^^'ii^ other
police forces and vice-ven^t- The
Commissioner of Police, Di^ihimay
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Union
territories and Central Police
Organisations, with... their consent; and vlji J
with the concurrence of the Head of the
Police force of the,. State/Unicn^_ _ _!
territory, or the Central
Organisation concerned,, SiiTjil^^
Commissioner of Police,
permanent transfer of, upper4^J
subordinates of Delhi
inspectors with their.' 'v!'con5
oermanent absorption in'Poli'ce^
otI'ler Sta tes /Un ion :ter ri toiti^^
Police Organisation, iub^ep^
concurrence of the^Head^W^
force concerned. In' tliei
permanent transfer., ^of^
Delhi Police to any':;i
vice-versa, the CommissioAert<
shall obtain the prior s^'hdt!
A dm i n i s t r- a tor-.

i.

46. There was some contr<

to if the applicants!:^we

under Rule 5(h) of Delhi. Polf'ce^'
- g..

Recruitment) Rules, 1980. or. not^
respondents to that effect must fail,^^
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•- -i -; f
1 •• - . 'Jv

7 o —^ 1 -viii';-,.- r - J.
t ••", -.cS/:- i '•

'f7. . This is the, Pnlx,,.enajDllJig_i^i5ivci^<^:|jp^

oerrni ts cer tain persons ,.„of th-g Ce

Organisation or State Police to come on-

serve in Delhi Police, We have . noj hesitation,

therefore, in reiecting, the , contentions, of_ the

respondents t:o that effect. •'

deputatipniarid

48. Learned counsel, for ,.th:e applicants,

however, wanted to take his plea further that this is

an apDointrnent to Delhi Police. He rejliied upon the

decision of the Supreme Court in the
case

S9m,M_AN0_ _4NQIHER V. I.T. GOVERNOR tUBOUSH ' rHTFF
secretary^ DgLHI AND OTHERS. AIR 2000 ^0 'SSA., , The Ki f
question before the Supreme Court fwas totally

i| ! • "• • •' i-
t ! • • .. . • . .

different. Before the Supreme, Court, the controversy '
! iU - v';;• • . • - • %•

was as to if they were entitled to the benefit of the ' "

service in t

Delhi Police or not. Therefore, the dec

SI..IDrerne Cour t in the caisie,,,.of,,. SI Roopla

distinguishable.

49. The applicants v.fiiallS
•• -1 If !• "H

transfer, i.e., by ,way of deputation* tol

Police. The expression "he may make

does not imply that it is, an appolj

regularly in Delhi Police. Perusal of the Riile'̂ '':"5(h)'''

c1ea I1y sh ows t hat,appointme,n t^s«tLonij|^e|^|-t

therefore,, the expression 'appointment

must mean only conferment of power to'a(?

Police as Constables or otherwise when.th^y Vo
deputation, <

!i if,l ^ ve" ,f"
he parent department on absorpti'on 'V "
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50. Once the appointment is on deputation, it

carries all the r ights of. depuXatiojiists ^r^ther than a

regular eiTiployee.

So far as the Rule 17 of Selhiv^Polipe

iGeneral Conditions of Service) , Rule?, 1980 is

concerned. it does not confer any power or.i^a

a person on deputation to be absorJbed

the sanction of the Commissloni^r%j

other conditions which we have'ref^rr^'

not be repeated. This question;

interDr-etation of Rule 17, had been a subjectmatter

of controversy in this Tribunal/ '' It, w^s^'.^heTd''" that
> • •;;» »L-. V- .

there is no such right in favour of; t'He fdVpJtatVon1sts

in this regard. Those persons challenged; the decision

of this Tribunal in OA 2547/92 decided on 29:.'8. 1997 : : ;

and the Delhi High Court upheld the same holding that

order s, that have been passed in admini^ratlve . |
exigency cannot be followed. . The Delh%

reproduced the findings of^ this -Tribunal and ^agreed *

with the same in Civil Writ No.5220/1997'dec

7.2.2001 entitled CONSTABLE NAFE SINGH v. UNION OF

INDIA & OTHERS. The order reads: ^ ""

" Paragraph 7 of the
impugned Order is reproduced as below:

-AV'V • •

"Rule 17 of the Service
Conditions Rules does not recognise any
right in favour of a deputationist for
absorption. It only gives discretion,to
the Commissioner of Police to sanction
permanent absorption of certain upper and
lower subordinates in Delhi .Porj^tp©;: fticm"? ^^•
other States/Union territor'iVt?- and^ '
Central Police Organisations,^ wl'th''" th^eif^'
consent and subject to the conoupiehcQjfofo;
the Head of the Police force
Accordingly the cut off date for
absorption cannot be fixed on !»wh'ich'^ a
deputationist becomes eligible for
absorption, but .. it would; be a "^^daLte;
which absorption is decided to

Tor

> »I

oc

jf.
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ihe present case, this Tribunal had
r l ier directed in common judgment
•" ?-eci i n 0. A. No. 1421 / 91 , . and similar
ner aoplications that if the applicant
de a representation, it woulc' be

.'nsidered by the respondents and if the
c! p p 1 i c ant was found to posse s s the
requi.-.ite qualifications under the Rules
on tiie date of the impugned order of
repatriation, that is, on 23.1.1991. he

be absorbed if otherwise found
11 ci i c 1e f or a bsor pt ion. Admi 11ed1 y, on

1 • ' 991 , the applicant had crossed the
e.ge of 40 years and, therefore, if he was
riot absorbed, he has no reasonable or
Va11.. I:! ground to challenge the or der of
his I epatr iation. We may also poirit out
a decision of the Supreme Court in State
of Madhya Pradesh and others vs. Ashok
De:-hnn,ikh and another, 1988 ( 3 ) SLR 336,
wiiich says that in the absence of bias •
and i'liala fides, an order of repatriation
made in administrative exigencies cannot
be coallenged. We, therefore, find no

•- in this 0,A. Accordingly it
deser '/es to be dismissed. "

We aie in agreement with the
c^bove findings of the Tribunal as it is
settl-d law that a deputationist ha s no
legal and vested right to resist
i'eoc! i- i a t:l on to his parent deparnnent.
The petitioner was repatriated as far
dac! a;, on August 8, 1992 and he
C'ji'i f: j. iLied to agitate this questiori before
the vi ibunal as well as before this
Court:., We do not find any ground to take
a '•;>ntrary view than the view as
eyore-sed by the Tribunal in the present

The petition is, therefore, devoid
V rner- i t and the same is di smissed

ac/i .or .ii ngl v . "

'! ii V Di oVLae • the a rrswe r* to the a r gume ri t so much

tiiought of by the learned counsel.

.n fact, the Supreme Court in the case of

5-TAI.S Of PUN JAB AND OIHERS V, INDER SINGH AND nTHFRR

' • ' v bL- r;7Z. held that a person on cieputation

ot claim r)ermanent absorption on deputation post.

S3. Learned counsel for the applicants in

•cict, urged vehemently that once the rules provide that

on deputation can be taken and permanently
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c'br.or bed, therefore, they have right to be considered

r,uce that right is defeated and is not being

given. the Articles lA and 16 of the Constitution are

violated. Our attention in this regard was drawn

iowjHi riv: tj,^ decision of the Supreme Court in the case

C, MNI YAPP A NAIDU v. STATE OF KARNATAKA ANH

-Q.Xy£f?S' AIR 1976 SO 2377. Therein also, the

-•>DM f;a i; ioni Senior Health Inspectors were claiming a

similar right of oermanent absorption and the Supreme

':ourt held that such a right did not exist. It was

held that there was no scope under the Cadre and

Recruitment Regulations for their absorption and it

was irriDerrniss.ible to do so. This shows that the cited

d6-ci5ion was confined to the peculiar facts that were

before the Suorerne Court and is distinguishable.

Ir, the case of STATE OF ANDHRA PRADESH

another v. SADANANDAM and OTHERS. AIR 19S9 SC

/ Ub0. t,he SuDr eme Court held:

"16, We are now only left With the
reasoning of the Tribunal that there is no
lustification for the continuance of the old
Rule and for oersonnel belonging to other
zones being transferred on promotion to
of]ices in other zones. In drawina such
conclusion, the Tribunal has travelled"beyond
'lie limits of its iurisdiction. We need only
Doint out that the mode of recruitment and
i::he r;etegory from which the recruitment to a
ierv).(.;e should be made are all matters which
are exclusively within the domain of the
executive. It is not for judicial bodies to
:it in ludgment over the wisdom of the
executive in choosing the mode of recruitment
'..'I trie categories from which the recruitment
should be made as they are matters of policy
decision falling exclusively within the
Durview of the executive. As already stated,
the question of filling up of posts by
Dei sons belonging to other local categories

a matter of administrative
n-ce,,,sitv and exigency. When the Rules
uiovide for such transfers being effected and

l"" transfers are not assailed on the-Lfi,.. (ir di bi trariness or discrimination, the
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nolicv of transfer adopted by the
Government cannot be struck down by,. Tribunals
or Court of Law." .. . ...

fi ' iLiv l.oi.(S that Supreme Court, held that if there is

H noi'iov framed, it should be adhered to. But as

u,i.)i.(!.d b- noticed hereinafter, the policy is subject to

change and in the oresent case, the oolicy adopted has

been not to absorb any of the deputationists.

Resu.1 tr'Titl y, even the cited case will have no

aoD.). ice tion to the facts of the present case.

55. Our attention in this regard was drawn to i

the letter written from the Office oi Commissioner of

Police in the year 2000 referring to the fact that

there Is a policy that after one verir,. a person who

has served on deputation, can be coiis .dered.

56,. Our attention was further drawn towards

Page 6 of the counter reply in OA 129^2004 that there

we I e I., ••I t a :i. ri gu i de 1 i ne s i n this r* e g.hr i.

57. On record, no such guidelines have been

oroduced. But the policy decision or guidelines in

this ' eaard can always be adiudicated on basis of the

mater i.il placed before us. As would be noticed, the

r esDoii Jents have taken a decision not to absorb any of

the di-putationists. The reason given is that more

than 500 Constables have been recruited and,

theref-re, the deputationists must be reverted back.

It is jbvious that there is a change in the policy and

what las been referred to above on behalf of the

apDliciints will cut a little ice in the backdrop of

these Pacts.
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'iS- 1 ri that eve-ffit, learned counsel, fox.... the

•lorjl leant? has drawn our attention to vacancy

DO - :i 1; i on-f to demonstrate that sufficient number of

Dosts of Constables are still available. Even if the

new Constables recruited or absorbed, still there

wou1d be sufficient vacancies,

59. This is a policy decision. The

applicants had been taken on deputation as per the

f equi! ernent> We have already referred to above that

the applicants have no right to be absorbed. If the

ondents do not intend to absorb them permanently,

carinot insist in this regard. In this view of

tiie inattei-, availability of the posts will not confer

a r i. g h t o n the applicants.

60, In fact, most of the present applicants

had earlier also filed Petitions in the Delhi High

Court, Writ Petitions No.9100-9226/2003 came up

before the Delhi High Court on 27.1.2004. The Delhi

Court dismissed the Petitions holding that:

i e:?.. pc

L i"! e v

"We have heard the counsel for
the petitioners. We do not find any
force in the submission of counsel for
the petitioner. The petitioners are
recruited personnel of CISF, ITBP and
CRPF. Their period of deputation to the
Delhi Police was for one year. Even
tliough it was contended before us that
Ministry of Home Affairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputatiori for a period of one year,
111eIefore. they cannot claim that thev
are entitled for deputation to a period
of_ three years. Even otherwise if
certain posts are to be filled in Delhi
Police whether for the purpose of new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation in other writ petition that
Ltself cannot give right to the
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oetitioners for aDDointment to such posts
or for further continuation of deputation
or moreover these opportunities of
erriDLjvment should be given to other
Qers'Mvs who are unemployed and are

Ino erriDlovment as Constable in Delhi
Polioe^ Tho tinners who haye alreMY
been wofkina with the resfiectiya.
p]aramiiitarv organisations havg„nQ„vesMa
rrnht for annnlntment or continuation of
their H—Itarfon jf respondent,..._dQ—not
desire ^the same^ However, Mr. Bhushan
hai contended that children of some of
the oetitioners are studying if the
transfer order is given effect from

2004- it would entail hardship to the
Ahil.iren who are studying in schools.
Mr. D.S. Norawat, DCP (Headquarter)
Delhi Police is present in the Court. He
sav: that thev will not implement the
t; I•a rI f e r o r de r" till 3 0 . 'V. 20 04.

(Emphasis added)

This answer; the arguments of the applicants. Because

as far back as January, 2004, their claim had been

rejected. Keeping in view the hardship, they were

granted stay to implement the transfer order till

30.4.7004. We were informed that theceafter the

(-eneral Ele'::tions were placed. It was followed by the

imnuaned orders. A fresh bunch of petitions have been

filed. Totilitv of their facts indicate tnat there is

iio merit therein.

i51 ^ For the reasons given above, the

aforesaid Original Applications must be held to be

wruhout mer it. They fail and are dismissed.

V fS . r-, V O r..r M 7 va 7 Ui /

Me{fib€-?r (A!

/NSN/

9.7.20(D4

. '» I I 1^1 ii' I'

Chairman

At this stage, leamed counsel for the applicants request

that some time may be granted to challenge this order, We allow

the applicants time upto 19.7^;2D04. The interim order passed in

individual cases would contime till 19.7,2304.

Issue DASTI order.

(R.K. Upadhyaya ) ( V^S. Aggarwal
Member (a) Chairman


