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Res:>or.dents

Note: Detciils of the memo, of parties axi; in their ,
res^'ectlve OAs.

Present; Sh. K.C.Mittal, counsel for.applicants .n
OAs-1465/04, 1466/04, 1470/04, 1471/04,
1507/2004, 1510/2004, 1512/2004, 1517/2f04
1527/2004, 691/2004, 1225/2004, 127a/23l4, ,
1292/2004, 1293/2004, 1294/2004 . .1309/'2! 04 . T
1310/2004, 1329/2004, 139/2004, 140/2;J"J'! and.
243/2004. .

Shri R.K. Shukla and Shri C.K. Shukla,
learned counsel for appl icants, in OAS"ii^72/2004,
1483/2004, 1485/2004,. 1493/2004, 1511/?:;04,
1327/2004 and 1427/2004,
Shri Raiiv Kumar, learned counsel for
applicants in OAS-1461/2004.,&. 1367/2i3n'l - ,
Ms'varuna Bhandari Gugnani, learned co-i .nsel for
ant)licants in OAs-1271/2004 & .1351/20 ,i
Sh* Sachin Chauhan, counsel for appliJ.s'.t in. OA-1557/04.

Shri B. Dutta,,... learned,.AddU.ional Solio; tor General,
alongwith Ms, Geeta Luthra, Ajesh LutI;i:cF. and Shri
Saurabh Ahuja, learned counsel for renpcndents in all
OAs.

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

year 1978 , In exercise..,of...the...power;s i:c.nferred under

Section 147 of the said Act, different riles including



, AO

the Delhi Police (Appointment..and Recruitment)..i^ules ,

1980 and the Delhi. Pol ice (General^ C.o^iditio.ns , of

Service) Rules , 1980 have ..been, enacted. For ^proper ,

administration, the Union Territory.has been, divided

into different police Districts. Every police

District has number of police stations. There is an'

officer incharge of the. pol ice .head., in. . each .Police

Station.

2, On 18,9.1998, the Additional Commissioner

Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^
new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. . The said letter

reads:

"Sir,

. \
-4

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
imiriediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names . of 500
Constables, who are willing to come on
deputation to Delhi Police, ,.at the
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy, of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

•

(S.K. JAIN)
ADDL. COMMISSIONER. OF POLICE:

..HEADQUARTERS: DELHI."
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,3. There upon. , the..,,Joint, Secre.::e:-y,. jyinistry

of Ijoriie Aff;:iirs,. ,had..written,..to.,_d,.iffererit Fvii;~a-.-Mi.l.itary

Forces like Border Security Force. Cent'-al Reserve

Police Force, Indo-Tibetten Border . Pol:i(>:::i and Central

Industrial Security Force .vide., letter:. dated 25. 9. .11 998..

It reads:

"Dear Sir.

Kindly recall "rny ' teJ.tphonic ; "
request sometime' back . • i-erarding
deputation of constables from' your force
to Delhi Police to. operationa: ie the
newly created 17 Police Stations,, As the
Delhi Police will take some time 1:g raise

its own manpower the Para-Military -orces
may provide about . 500,, Constables on
deputation to Delhi Police as' qg;- the
break up given under;.

CRPF

ITBP

CISF

BSF

200

1 00

100

1 00

It is requested that nomiriiHtions
of Constables for deputation tc Delhi
Police may be sent immediately. P\ copy
of the ., terms „,and .conditions for
deputation to Delhi Police is enclosed.

^ Yours sincer-^ly.

-

(0. P. A-v-O"

4. On different dates which ar|e br-jsically, in

the year 1999 followed by 2001 , lar.gy number of

per sons , serving in, different,.„Para-M,ilitarv ,'orces were

taken on deputation to Delhi Police. VJe tc.ke- liberty

in reproduci ng , the representative, order ',datf-^d 5.1.1999

whereby certain Constables from Central 'Rosi^'rve Police

Force were taken on deputation, •

"In exercise of the powers
confer red by the , Commissioner of Pclice-
Delhi., the Addl. Commissioner of F^clice,
Estt. , Delhi, is, pleased to tiLike. the
following Constables on deputation from
c. R. P. F...., to ... Delhi,-.,.,Police, only for ,^.,.a
period of one. year w.e.f. the date they-
resuiTie,., thei.r d-uties_,in..., De,lhi. Poli os, ..on,
the usual terms and conditions:-"

t



' - - By^. vi r tue of th.^p,DeSjg.at„^.p.piicatio.n.we

propose to dispose of the above said Original

A\ppliCcitions. They all pertain to the same

controversy of repatriation .to their parent

department. Some of the applications were filed after

the earlier filed applications., became ripe for

hearing. It was considered... that ... since common

questions were involved., therefore, .they should'^neard

and decided •together. , -

D. All the applicants are assailing the order

repatriating them to their parent department. The

order in OA 140,/2004 reads:

•subiect:- Repatriation of deputationists
to their parent Department.^ '

It has.been decided to repatriate
all the police personnel taken on
deputation^ from BSF/ITBP/CRPF/CISF to
uelhi Police., on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and" awaitlhq
call letters since January. 2003. A list
of the deputationists is enclosed.

The deputationi'sts/c'ons"t'abl.es may
be informed immediately against their
proper receipt that , they will be
repatriated on 3rd of Feb. 2004 to their
parent^ departments., and. . no further '
extension will be granted. The
acknowledgement in token of having noted
the_ contents of this letter by the
individuals may be kept on record.

sJih
(D.S.NORAWAT)

DEPUTY COMMISSIONER OF POLICE ^ •'
HDQRS. (ESTT.): DELHI."

7' The. said, .order is being assailed on

various grounds., namely., that the'or'der so passed is'

discriminatory. The .. applicants, are deemed to have
been absorbed in Delhi Police as per Rule 17 of the

belhi Police (General,, Conditions of Service) Rules.

1380. In any case,, they cannot be repatriated and
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nave a right to. be considered fo~- permanent

absorption. It_.,has. also..beeD assertsd , that large r
number of vacancies are available and the respondents'

plea to the contrary is not correct.

8. Needless to state that :in the replies

filed, respondents have controverted thf assertions

made by ihe applicants. They assert' theit there has

been suppression of facts in some of the, matters.

Iherefore. those applicants should not be heard. The

Jui i-.~.dicLion of this Tribunal to hear tl'e applications

is also being challenged besides the me.'-its of the ''

matter, contending that applicants have no right or

claim in this regard, which we shall take up !

hereinafter. :
\

9" The first and forerno-:!;t question.,

therefore, that arises isr i. .

I ^= IO„,,E.FFECT SyPPRESSION OF FACTS: -

10, On an earlier occasion, Q.A r 9/,2004,,. OA.,,. ,.

!40/2004 and OA. 243/2004 had been considered by this

Tribunal. it was noticed by this Tribuneil that 42 of

the applicants had earlier filed an application in

this Tribunal which was dismissed and i.:Ms fact has

been suppressed. . Since the , other applicants- had "

joined them in verifying the wrong facts, therefore,

the entire applications were dismissed. Applicants

filed Writ Petition (Civil.) Nos. 9562-S6'tO of 2004.

Ihe OeOhi High Court recorded on 31.5.200'!:
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theese petltion.s. ;.be,,lD,g,.
i denYlcsALZlxi^nalure^a^^ _out.. of., .a
ooiiimon Tr.ib.un.al .,...,Q.rcler di.srni'ssing
petitioners'' OAs ..a.r..e ,,di.sp.psed of .: by this
common order.

F^etitioners are on. deputation to
Delhi Police and have been.ordered to.be
repatriated to their respective parent
departments. They challenged. ..this in
their respective OAs before the Tribunal
on the...plea ..that,, they... had .a._.,.right.of;
absorption in Delhi ... Police. ...The ....
Tribunal. however, i.n.stead...^ ofdealing
with their case on merit rejected their
OAs on the ground that 42,of. them, had,
suppressed the dismissal of OAs filed by'
thein earlier on the same...subject-matter

Petitioners grievance ..is two
fold. Firstly.. that they . had• claimed
absorption in Delhi Police on several
grounds and secondly...that even if it was
assumed that 42 of them had suppressed
some information, and had approached
Tribunal with unclean hands, the OAs
filed by, others, could not have been
dismissed for this.

We find merit in the plea because
even if it was,accepted that 42 out' of
these petitioners had approached Tribunal
with unclean ...hands,it could, not, have,
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required .to be
considered on. merits... ,.It seems that
Tribunal had failed to take thi-s in
regard and. had rejected the,OAs of all
petitioners -on this basis. The Tribunal
order., therefore, ,, can't, sustain and is
set aside. Petitioners OAs 139/04,
140/04, a 243/04... shall revive and be
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders,, We are informed that similar
matters are coming_up before it tomorrow.
Parties are, therefore, directed to
appear before . the.Tribunal on 1.6.2004
and seek consideration on their revived
OAs also. . „ 1, . ..

Dasti," •
/

11. Keeping , in ' view_„ the ,said findings, .it

becomes unnecessary to probe further in this regard.

rx\

1,2. , . On., behalf ., of the,, respondents, i,t . was •:

pointed that even the Delhi High Court felt that 47 of.

them who .. suppressed the, facts.,., had approached the
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1ribunal . wi th uncleaned,. hands.,. and,, ther-'ifore,their

claim should be dismissed,We ...have, no h. ^sitation . , in

rejecting the said argument because tns Delhi, High

Court had only stated that claim on rner i's should., be ' !

decided. Keeping in view this importan-',: -'inding which

is the penultimate finding, the, ..above said facts t

recorded, "even,v;;-,it_was:.accepted ,thai ..4Z,.„„out... of .

these petitioners had approached TriburiBi with unclean

hands", cannot be highlighted by the rtsspc ndents.

13, . . Our,...attentio,n,.:,.,,in ...this . r ecard. ." by the-' • - •'

respondents was drawn^ besides above said facts,.to OA • •

1271 /200^. . Learned counsel,,, for the.' respondents '

contended that there is a misstatemerri o^i facts of '

possibly change, of the last page, of tne „relevant

clause illegally and therefore, the psi:;ition, must I'

fail. • :

Perusal of the said OA revealed that it

was filed on ,1 3. 5. 2004. The... appl irve, ,ts therein

challenged the order of 14.5. 2004 which n;-,s not even ' ;

passed on that date. It was .eloquently explained, that '''

when the petition was filed on 13.5. ?0( 4., it was

returned by this Tribunal and ther'e6:f \.er it was

re-filed and this plea of the respondenr.s should not

be accepted.

15, We have no hesitation in re-jecting the

said argument. • '

16. Rule 5 of the Central Administrative

Tribunal (Procedure),. Rules.^,..1 987 reads, as Lnder;
1.

5. Presentation and scrutiny of ''
applications.- (1) The Registrar., .>r the ^

authorised, by. him under rme 4. '
shall endorse on every application the'



date on which presented_or,^,,..deerned
to . have,,. , been', prese,,r!..t.e..d u,,n,cier Al"i',4!t.,.,.rule
and shall .si.gn . the, .endorsemerit.''.-

(2) If, on scrutiny, the
application is found to be in order. it
shall be duly registered and _given a ,
ser ial number . ' • . , .

(3) If the application, . on
scrutiny, is . found, to. be„, defective„, and
the defect noticed is formal in ,, nature,
the Registrar may, allow the . party to
satisfy the same in his presence,, and if
the said defect is not formal in nature,
the Fiegistrar may allow' the applicant
such time to rectify the defect as he may
deem fit [where an application is
received by registered „ , ' post, , , the

^ applicant shall be informed of , the ' '
defects, if any, and he shall be,required
to rectify the same within such t-ime .as
may be stipulated, by the Registrar],

[(4)(a) If the applicant fails to
rectify the defect within the . time
allowed under sub-rule (3),' the Registrar
may, , by order and for reasons to be
recorded in writing,- decline to register i
the application and place the matter •
before the E^ench for appropriate
orders.]"

17. Perusal of the same clearly shows that ;

when there are certain , defects in the petition, the

same can only be removed. Without the permissionof ' ;

the Tribunal,, the relief clause could not be, changed

or interpolated. Necessary application for amendment

must be filed. It has not been done so. In either

way if the application was filed . even- before the ^

impugned order, was ,. passed,.... i t ..must be taken, to,, be

without merit and in any case if there, is any change

which is not permitted in . law, the petition

necessarily on this aspect has to fail. However,

keeping in view,, the findings,, which" we, ..Jiave already

referred to above in the Writ Petition' filed,, we must

' delve on the merits of the, matter. , , . • •

1I' WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION:-
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13. •The.Question, as._ to, whether •c,i;s....Tra.buoal
has the 3uri,sdi,Q,,:t,lo,ix,.io,,,,,,e,,n,t,,6r,.tB.iA..„,the ,spplioatlons
pe,-tain.ing to members of the other Armed Forces who
are on deputation, the learned ,oounsEl„„ for „,the

applioants .had drawn our, attention,^ to'the fac,t, that,„ir,,
an earlier application filed ,by sh., SatsTider Pal and

others (OA NO. 3202/2001 decided, on,, 11.;;. 2002)., this,,.
Tribunal had dismissed the application holding:,

V have,, considered these ' 'cispeots. It is a well known fsct that
cause of action, is bundle of facts,, which,
constitute cause of action. , "'n this
case the question , ofabsorption is
invo^/ed. For the purpose of absorption
It IS a well-settled, principle tii&-i- the

• ^< '̂̂ rowing deparr.fnent,department, . as well thp "
employee • is required," unles^ "the

• employee cannot be absorbed in-he borrowing.,, department. , m the case '
the leading department has not given the
rfL. despite the-fact that the borrowing
uepartment has wriften letter for thil
purpose for grantina of NOC thl
present department which is a . and
employees are also that of BSF, 'h- the
court cannot assume the jurisdiction' to
give any direction to,the BSF authorities

bection 2 . of the AT Act do.-v. not

Hpnt'on '~rf to, . entertain -this^ member of any Armed corce^
against^Armed Forcel!

lt^-]f" hi' depc.rtment| given the NOC rather theyli^ve ca-tegorically refused to qrve NOC '
^ .d rather, BSF authorities had re
tlie Respondents to relieve " tTf
applicants, so they are repatM
per Annexure R--6, R-7, "

19. ^•PPlioMts therein had ohallenged the
said order of this Tribunal by ..iUng CWP

High. Court-had set-aside the'
-on, , order primarily on the ground that since the
order had been passed by,, the. In telllgenoe :3,„reau„. any
Challenge to it squarely fell within the .urisdlction
of the Tribunal and thereupon...,.!t, was,-held'.



urr--r~ ^•in,rf.,..-...su.bstarice in the.becciu.se . petition,ers...„„..QA._ was ' ''cjirected
^dated ll^.l I .20,02::iA'r,r,exure^ -t'"'® iB -•••'wherebVDeti tioners were .tobe orderedto' "be
repatriated. The Tribunal was required
fV^i h'-'"® validity, of ...this order -
S over the issuiTD Since this order was passed by
u challenge,to it squarely fellwithin the nurisdiction of the Tribunal
Thererore,. the .order oassed by it wash?n;
Ltde '"® sustain ind Is'set." '

directed"""to antly
consider it afresh and dispose it of b,'

N' appropriate orders under

£o«rer/°zoor'M.ean:Mr"

/ff""not^£:^Si^:t°;£5'ii\i • "
of fir"t apLa^ «nths ^I-^1 appearance ot* parties."

20. We know from the decision in the case of
L. CMNDRA_.K.yi!4..R v. UMIOtLOi;_JMBIA and OTHPP.^ ,99,
sec aa,s, 577 that the supreme Court in unamblquoos
ter-os held that right.to seek Judicial review is, one
OT the basic structure of the Constitution and all
decisions of the .Administrative Tribunal would be
'̂ ubiect to the scrutiny before the Division Bench of

High court within who-^e, jurisdiction the Tribunal
in View the said finding' of

SUP)erne Court,, we have not the least hesitation to
conc.U,c,e that the decisions of the High Courts would
bind this Tribunal because this. Tribunal has alllndia
liurisdiotion.

, 1
'vl OT

However. respondents', learned counsel
contended the guestion raised about the Inherent

-^-^^«otion Of this Tribunal., had not been
agitated or raised before the Delhi High Court, and

"2^



coriseaij,e-irit:i y , the said decision cannoi; I-indthis

iriDunal and the question ..raised,, by. the respondents

can still be considered.

22, Our attention was drawn to the decision

of the Supreme Court in.the case of STATE OF U.P. &

ANR:. V. SYNTHETICS & CHEMICAL LTD. & AJN „ (.,]_99 1.1,. 4

see 139. The Supreme Court held that even the

decisions of the Apex Court which are slI: silentio on

certain facts and law. would not ,bs a binding

precedent. The Supreme Court held:,.,.. . -

"4!. Does this principle extend and
apply to a conclusion of law. whi':;h was
neither- raised nor preceded. bany
consideration. In other ' words' ca i such
conclusions - be-considered as declara :i.on of •
law? Here again the English oo:..tri:s- and
jurists have carved out an exceptio"; to the
rule of precedents. It. has been 3X':)lained
as rule of sub-silentio. ."A decision passes
sub silentio. in the technical seiis..^ that-
has come to be attached to that phras^-i, when
the particular point of law involved in the
decision is not perceived by the co irt or
present to' its,,., mind.".. (Sail.",end on
jurisprudence 12th Edn.., p.lS-i). In
Lancaster Motor... Co.. • (London.) i.
Bremith Ltd. the Court did not fee
by the earlier decision as, it was
without any argument^ without ref(S-'once to

the crucial words of the rule and I'ithout
any citation of the authority'j .t was
approved by this Court., in ; f'jar.icipal
Corporation of Delhi v. Gurnam Kaui-. The
bench held that, -precedents ...sub-s; lentio
and without argument are of no momeiv: . The
courts thus have taken .recourse ts' this
principle for relieving from , xir^ustice
perpetrated by unjust preceden'Cb. A
decision which is not express,and is not
founded on r~easons noit pi-pc.-fs5 ds on
consideration of issue cannot be deen,ed to
be a law declared to have a bindini:;i effect
as is contemplated by Article 141.
Uniformity , and consistency,,, are' core of
judicial discipline. But that whic(i escapes
in the judgment without,any occasion is, not
ratio decidendi. In B.Shama Rao v. Union
lerritory of Pondicherry, (AIR 1967 SC 1480)
it was observed., "it is trite to sa> that a
decision is binding... not.,., because c P it
conclusions but in regard to its rc-.tio .and
the principles, . laid down_„, therein', Any.,
declaration or conclusion arrived without

.1. . v.
bound

•indered
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apDl ication of mind or preceded without a.D.y
reason cannot be,.deerned.,to_,,_be_dgclaH^;tion ;of
1aw oI' a.ut|-iority p.f,.„aQe.Der-.a1,..na.tu,re'binding
as a. precedent. ...Restrained, J.,n„.dissenting_. or
overruling is for., sake of . stability and
uniformity but rigidity beyond" reasonable
limits is inimical to the growth of law."

23. It is this .principle .which is being

hi ah 1:1 ah ted.

24. The Administrative Tribunals had b.een set

up primarily to deal with the service matters. The

Administrative, Tribunals Act had been passed and the

Administrative Tribunals., draw., all their powers from

the provisions of Administrative .Tribunals Act, 1985.

The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the matters in this

regard,

25. Section 2 of the Administrative Tribunals

Act. 1985 specifically provides :that this provision of

the Act does not apply to certain officers and

persons. It reads as under: •

"The provisions-of this Act shall
, not apply.. to...- • " • •

(a) any member of the naval, military
or air..- forces or: of 'any :"Other'
armed forces of the Union;

(b) [ omitted 3

• any officer or servant of the
Supreme... Court..... or.... of... any , High
Court [or courts subordinate
thereto]:

any person appointed \ to the
secretarial staff, of ei.ther House
of Parliament or . to the

. secretarial., staff, of any State
Legislature or. a House thereof

• in ..., the... case , ..of... a.. Union
Territory having a Legislature,

... of. that ..Legislatu.re..." . ....
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section ,of the Act fu.r ,>r_,. tells us.bout ,-,,e iuri.ciictlon and ppwer,^... of he ^.Central
Administrative Tribunal. it reads:-

of the^'contr-and! £LI tiiorlty° Central Administrative Tribure i - (i)
Zt sxpressly provided'?, this• .-f'};, Lfntral Administrative Tribunal
Sy :;n'' K' from the aopoln^ed

6our-t irreL?i"n°?o"' '
(a) recruitment, and matters con--rninQ

Ieci Liitment, to any All-India Serv'ce or
^^vil service,of the, Undon or a' ' '

<-ivil post under the Union or +0 p nost
connected with defence or in th-^" .-sl fenr-e

(b) all service matters concerning-

(i) a mem ber of any ' A11 -1 ndi a ,Ser'/
or

ice;

(ii) a person [not beino a member .,f an
All liidia Service or a ri'-'rson
referred to in clause ' M
appointed to any civil servin,, of

t?.e unii°? °or'"' ^
f.not'being a menbc-r ofan All-india Service or a pfrs-on

referred to in clause
appointed to any defence services
oi- a post connected with defe.-;c3.

and pertaining, to the service ot such
member, person or civilian
connection with the affairs of th^ (Mio?,
01 01 any State or -of any local or n"her
authority within the'territory of j idia
o 'o? severt:ent
-;ncietyl nur^/ ' corporatioM tor
G.We '̂;rint° "v the

pertsinina to

nf fhe N °""'"®°tion with -the a<f.:.irs_!-he Union concerning a ' r-ir =;r)n
appointed to any service or Dst
rererred to in sub-clause (ir; or
--•ub ciciUbe (iii) of clause (b), bfim a -
£5®°" have been plaied 'by a State Government or any lope-1 or

t corporation or
of the dis,,,.sal; C-enLral Government for' =rch
dppointment. • -ion
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lExDlanation." For the removal of .doubts,. _,it
hereby declared., that,, referen,,ces. to,.-..

"Lirvjon" in thi s , . sub-section_ sh^.ll < be.
construed as including references, also. to,,„.a,.
Union territory.] . ,_ ; • ' ,

(?) The Central Government, may> by
notification. apply with effect .f.rom,, .J^ich ,
date as may be specified in v !
the Drovisions of sub-section (3), to „Xocal ,
or other authorities within the, territory of,
India or under the control of, the GoyeromeDt .
of .India and to corporations:,-.r.or, socie.ties] ..
owned or controlled, by,. Government, not bei.ng . .
a local or other authority or•.•^corporatiOT ,
[or society] controlled or owned by., a State
Government; ; . ' . , • , •

Provided that if the Central Government
. ^ considers it expedient' so to do for- the

Duroose of facilitating transition, to the
scheme as envisaged by this Act, diffeient
dates may be so specified under this _ •
siib--section in respect of different, classes
of or different categories under.any class „
of. local or other , authorities .. or
corporations [or societies]. . ;

(•^1 Save as otherwise, expressly provided in
this Act. the Central ,, Administrative
Tribunal shall also,.exercise, ,on and,, from
the date with effect from which the
nrovisions of this,sub-section,apply to„any ;
local or other authority or corporation Cor
society], all the jurisdiction, powers and ,

^4 authority exercisable immediately befor..e
that date by all courts (except the Supreme
Court) in relation to-

(a) recruitment, and.,,,. matters,, concerning
recruitment, to any service or post-- in
connection with the affairs, of such
local or other authority or corporation
Cor society]: „and.„ , . ..:.

(b) all service matters concerning a person
rother- than a person ,referred to in
clause (a) or clause (b) of sub-section
(1)] appointed to any. service or. post in
connection with the affairs of such
local or other authority or corporation
[or society] and pertaining .to the
service of ,, such..,, person ,, in, connection i
with such affairs."

77, A conjoint, reading of , Section 2 and

Section 1-^ would show as respondents argued that this

Tribunal may have no., jurisdiction,,, because; the, Act does

not apply to a member of an Armed Force. Section, 1-4 .

also opened itself with the words„"Save..,„as, otherwise •
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expressly provided in this Act,'. Therefore, the

provisions of Section 14 are subject tc the provisions

of Section 2 of the Act.

28. However, as already pointed above and

held in the case of L. Chandra Kurnari i'supra). , that,

once the orders of ..this Tribunal.' are sub ject-. to.

judicial review, the decisions of the Hloh Court' would .

bind this Tribunal. It cannot be st'ateC . that , 'the

order of the High Court was sub.silentio because'this
I

Tribunal had invoked Section. 2 and.; d.L;:.missed. ; the

application. But the Delhi High Court in its. .wisdom

has held that once the order passed by. trie . conce.rned

officer is within the purview''and' jurisdiction of -this-"-

Tribunal. this Tribunal has the iur .1 sdiction . to.

entertain the application like true soldier bows his'

head to the said decision.

29., Respondents relied upon the decision of

the Supreme Court by the..respondents in v:he case of

M.AJOR .M-R,. PJJNGHAL V. UNION OF INDIA AMD OTHERS. JT

1998 (5) SC 624. The said case'pertairis to Postal

Department. The person was working on:deputation with

the Army. A temporary commission was L^iven. The

•question for consideration ..before the ADe < Court, was

as to whether the Central.Administrative Tribunal will

have jurisdiction to entertain the application or not.

The Supreme Court held that the said t;jerson could n.ot

be treated as Army personnel ,and concludg.d: - •

"9. . As stated above; although
the appellant was,selected by' the Postal
Department for appointment to the post of
clerk, but he , could not be ^j'lven any
appointment due to want of vacanc-v in the
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unl'c of his choice. Under such
circumstances, .... the.,appel.la.rxJ:,„wasI'bffer.ed., ,
an appointment:..to ..work .as..,a..,c,lerj^l..in. the. •
Army Postal Service.on the..condition, that
he would remain a civilian employee on
deputation in the Army. The " appellant
accepted the aforesaid, offer, and'.', agreed
to the conditions that he would.revert to
the civil appointment . , in.,,. Posts, and
Telegraphs Department on . his,...release from .
the Indian Army Postal Service. With
these conditions., the appellant-continued
to serve in the Army as , a permanent
employee of the Posts and Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the Indian'
Army. However,, the appellant was only
ciiven a temporary commission and he

w worked as such till the.. date .. when his
r€d i ncjuishmen t was ordered. The
aforesaid facts clearly demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army Postal
Service and at no point of time the
appellant became a full-fledged army
personnel._ Since the appellant was not a
iiiernber of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered under Section 14(1)(a) of the
Administrative Tribunals Act. • In- that
view of the matter, the High Court was

\ in rejecting . the writ petition
riled by the appellant, . whereas the
Central Administrative Tribunal
erroneously accepted, the.claim of the
appellant that he is an army personnel.'
We, therefore, uphold the judgment.- and
order of the High Court dismissina ~the
writ petition filed by the appellant.
Since the appellant while holding civil
post^ was working in the Army" Postal
Service on deputation, the Central
Administrative Tribunal had jurisdiction
to entertain and decide the .original
application filed by the appellant.
accordingly set aside the order'•' date'd
31-1-1997 passed... by, the -Central
Administrative Tribunal, Principartenc^ '
New Delhi, and remand the case to.it to
decide expeditiously Original Application
Mo. 1647 of 1996 ..of the;.,' appellant. ' on
merits. " '• ' '

30. However, provisions of Section 2 had not

been considered and, therefore, the decision of the

Supreme Court in the facts of the case cannot be held

to be the question in,controversy. ' We,, therefore,

hold keeping in view the' ratio deci dendi of .the Delhi



High Court that we have no,, option but. to ccinolude that

tf-iis Tribunal necessarily. rnust,Jiaye..a..Jur:lsLiiction to

entertain the application.

111 ) are BEIMG nrsnrrj i.unaTED:

31. Learned counsel for. the appl.'Ocnts urged,

that in the past, some of the other person;, who. had

been taken on deputation with Delhi Polii.cs had been

absorbed while the applicants are being discriminated...

He referred to us para 5„17 in OA .l-^-O/ZOfj^ wherein

names of such persons have, been given who had been

absorbed on Z2.11.2000,

32. The question for consideration >s as to

whether in the facts of the case it can be t.^^rmed to

be discrimination or not. Learned.counsel -e .ied upon

the decision of the Supreme Court in the case of STATE

Of,.....HY,SO,,RE M0.,,ANQIH,ER v. ., H. SRINIVASMURTHV. AIR 19 76

SC 1104. Perusal of the said judgement ne'-'er Is that

question ^ for consideration before .^the. Sup;-ei.e ' Court, v"

was if the person was on deputatio.n and aW;.o! bed ' and

if it was to be so done from the date he came on

deputation. The Supreme Court held; :

"17. On. the other, hand, it i * an
undisputed fact that six other employeas,
who were similarly situated. 'Asre
absorbed from the dates on which :,-iey
initially joined duty, after deput^vMon
to the Polytechnics. It is not the o.^ise
of the appellant that this princi.-^e
whereby the absorption in the Depar bn imt
or Technical Education, was related back
to the date on which a person init.'.ri ,ly
came on deputation,. was ever depar ted
from., . excepting in the ' case of ; he
respondent. This being the case, rhe
High Court was right in holding that • he
State Government had .evolved a princiijle
that if a person was deputed to -..he

Depai tment of lechnical Education from
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another department., and„.he.stayed...on
that other departrnent..,for a . . rea.sonable .
long time his . absorption . in that
department should be.made to relate.back
to the date on which he was initially

" There was no justification
whatever to depart from.this principle of.
Dolicy in the case of the respondent, .who , .. .
was. • in- all. material r.e.spects, in., .the _
same situation as K.. N. . Chetty. .Very
rightly, the High, Court. has., held, that .his
"impermissible reversion" for a .short
while in 1955'. to the parent... department
was no around tohold that he . was not
similarly' situated as K... .Narayanaswamy
Chetty. This so-called reversion to the
parent Department for a short, periodin
1955-56 could not by any reckoning be
treated as a break in his service, this
period having been treated as leave. Nor
did it amount to reduction in rank. In
any case, this Reversion' was not
ordered owing to any • fault of the
respondent. It is not the
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory, or that he- was not ,
otherwise suitable or qualified to hold
the post of Tailoring Instructor in that ' i
Department. That he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public Service
Commission and is .implicit in , the
impugned order.,, itself."

33= That is ,„not the controversy before us„

Therefore., the cited decision must be held to be

distinauishable„ •

34. This question had been considered by the

Tribunal in the of ARJUN SINGH NEGI V. UNION OF

INDIA ,& ORS> . 0. A. No. 4,66,/2003,. decided on 28.2.2003L

Therein also it was agitated that two'other persons have

been absorbed permanently. It was held that it is always

in individual oases that has to., be looked into on. its, own

merits. In fact, the Supreme Court in the case'of THE

STATE OF HARYANA & ORS. V. RAM KUMAR_.MANN, JT 1997 (3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held. tha,t„..Go.ve,r,n.men.t ,in...its ,bwn reasons

can give permission in similar cases to some of the

employees to withdraw..their resignations. The doctrine
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of discrimination is. founded ... upon . 'exi stence. of. an!

enforceable right. .Articlewould'app y only when^

invidious discrimination is meeted out to e luals.

35. In the present case before us as is patent
I

from the impugned order, all persons takti-i on deputation

are being repatriated^ We have already' i et roduced above

the said order-. Once a common decision I'a-, been' taken,

it cannot be stated that the , ,applic.jisl s are , „being ^

discriminated merely because some other pc rsons in the'

year 2000 were absorbed. Equality has 'to be seen among-

the equals. Once all persons on •deputec^n are being

repatriated from whatever Force, we have, nc; hesitation in

concluding that the applicants cannot- sta l.e that they are
i

being discriminated. Resultantly, we reject this

argument..

IV. IF THE APPLICANTS ARE DEEMED TO BE ABSORBED

IN DELHI POLICE."

36. The arguments advanced have rjeen that

some of the applicants had been working fcr more than

5 years on deputation. The Rules: Dr^^vide for

absorption and, therefore,, it is contended that the

aoplicants must be deemed to have been absorbed. '

37After the arguments had been joncluded,

the respondents pointed to us the decision c'' the Full-

E^ench of this Tribunal., in the matter .of NET RAH

CHOURSIYA v. UNION OF INDIA OTHERS, '

0. A., No. 1 801 /2003 j rendered on 5.7. 2004. Ji-i the cited

case, those applicants were working as Con-s ables ' i'n

Border Security Force'. ' They had , -io^ ned • the

(.
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Intelligence Bureau during the year 1996,as : Security
ssistant (General) .inUially for,., a ..period of .five

years but continued on deputation. They were not

absorbed and were repatriated to their parent

organisBrioi-K The following question... had. been., .posed

for the decision of the Full Bench;

1. Whether the applicant can be deemed
to have been absorbed in 1.8. •:under:- the
respondents irrespective of the instructions,
on the subject?

\ 2- Whether the applicant has a riqht tobe considered for absorption in . I.B.without
the consent of his parent department?

- - . . ' . •

Generally^"

38. The Full Bench considered various

precedents and answered .the same:

'(i) Applicants cannot be deemed to
have been . absorbed in IB under
the respondents irrespective of
the instructions on the subject.

The applicants have no right to-
be considered for-, absorption in
IB without the consent' of the
parent department in terms of
instructions contained in IB OM
dated 13. 1 . i 992. _ ' • .

(3) Does not arise."

39. Keeping, in. view, the decision of the
Larger Bench, i„ its broad principle. ' the araument

.advanced that after the applicants had worked for more
5 years and therefore, they are deemed to be

absorbed, must fail.

A

^0. There is another way of looking at the
'̂ ame matter. The question of deemed absorption^ does
not arise because there is precious little on the
record to indicate that the consent.of. the . parent
department has been obtained. ' ' '
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q'!. It was Liraed that under the '"lelhi Police ;— I I

Act, . .Rules .have,., been jPr.cUiied„,_and, Jj^irefore,. in. •

accordance with the Delhi Police (GenerdJ Conditions '•

of Service) Rules, 1980, there could bo permanent

absorption of the applicants in. Delhi Polce.. . , i

42. The said argument shall be considered

hereinafter wherein it . is ,contended t|;ct. the said.,.. '
•1

persons have right of consideration for b'i.ing absorbed ;

in Delhi Police. Perusal of Rule 17 of' I'elhi Police • •'

(General Conditions of Service) Rules, '980 clearly:,,,.

shows that it' does not.; • contemplate 'the,, deemed-' !;
1 • "'i.

absorption. Resultantly, the said argument must fail.

43. Pertaining .to the same argument. ;

reference has been made to the decisici of RAMESHWAR

PRASAD V. MANAGING DIRECTOR. U.P. „_,r:!./lJKIYA NIRMAN ^

NIQAM LIMITED & ORS. , JT 1999 (7 ) SC 44 'Vhich will be

in-appropricite. We shall, deal with th;- said decision

hereinafter again but paras 14 and 15 ot the decision

in the case of ,Rameshwar..Prasad, (supr s)- are being

reproduced below for the sake of. facilitv =

"14. We agree with the learned
Counsel for the Respondent No.l and make
it clear that an employee who is on
deputation has no right, to be absorbed in
the service where he is wotking on
deputation, . However.., in some (jases it
niftv deoend upon statutory ruiss to the
contrary. .. . If rules. . provf.de for
absorption of employees on^ rl'^putation '
then such employee has a. righ : to be
considered for absorption in ao-cordance
with the said rules.,...As quoted above,^
Rule 16(3) of the Recruitment ^ules of
the Nigam, and,,. Rule,, 5 of the , U.P.
.Absorption of Government Ser/ants ^ in
Public Under takings.. Rules, jsa^. Provides
for absorption of an employee '.'.ho are on
deputation.,' - •

I
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15=., .In.... the pres.ent,;^..„.cas.eK. ..
considering the/.;_,fAQ„.tSj-.c.i:t..; is,,.-, '^.pparen-t •
that action of ,.,respond.en.t_No.. .IJ.,',i.D__„.not
oassinc! .the.._ or.,der_,for.,.„,re.pa.tc-iat;iga.'., Qr.. • ,
absorption qua ,. the respondent . ,. .
uniustified and arbitrary. On the basis
of' Rule 16(3) of the. Recruitment' Rules; "
appellant was appointed on .deputation in
May 1985„ He was,, relieved, from.' his
parent department on 18th November,, 1985
and joined, Nigam on 19th November,, 1985,,.
Under .Rule 5 of the U.P. ,Absorption of^ • - -
Government Servants _.J. in Public., ,
Undertakings Rules, 1984, he was required. •.
to file an application .fo.r..his, absorption. . . '
in employment of Nigam. Thereafter on
the basis of letter dated 22.1 2. 1 98.7
written by the G.M. (HQ) and-•, on the
basis of the letter, dated 30.12. 1 987
written by the G.M. (NEZ), he opted.for ;
continuation and absorption in service of
Niqam by letter dated 31st 'December 1987i
The General Manager,(N. E. Z. ) by letter
dated 17th September, 1988 wrote to the
GM (HQ) that appellant's service record
was excellent; he was useful ,in service
and as he was about to complete 3 years •
on deputation, appropriate order of
absorption be. passed. Nothing was heard
from the General Manager. Further on
19-11 -1990, as,, soon as the appellant
completed 5 years of' deputation, his
deputation allowance, was stopped with

^ effect from that date. The appellant
'continued in service without any break.

As per Rule 4 of the U.P. Absorption of
Government , ,Servants in , Public
Undertakings Rules, 1984 which was •
admittedly applicable, provides,that , no
government servant shall, ordinarily , be :
permitted to remain,.,on,.,, deputation, for a-
period exceeding 5 'years. • If the ;
appellant was not . to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed 5 years • i
of service on deputation. By not doing •
so, the appellant is seriously
preiudiced. The delay or inadvertent • •
inaction, on the part,, of the Officers, of
the Nigam in not passing appropriate
order . would not affect the appellant's
right to be absorbed." •

Perusal of the . findings . as well - as the rules"

applicable to the respondents before 'the Supreme'Court':

clearly show ,.,that _there, .was a._, time,,- limit.,,for-

deputation prescribed. Rule 4 clearly provided that

"No Government, servant shall/or'dinarily, be'.l' (Dermltted'

to remain on deputation for a period exceeding , five-. ;

years". Thereafter,, the ,subsequent rule provided for
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absorption ,of such persons. In, the matter before the

•Supreme Court, the.,,persons w.er.e. continuinr t'j work a,nd

in face of the rules referred to above pa-ticularly

Sub-rule (1) to Rule 5 of the Uttar Pradesh '\bsorption

of Government Servants in,.Public, Under takings. Rules,,

it was held that the concerned per ^on stand

absorbed in the service of Nigam,

44. That is not the position before us. ' >

: ,,i
There is no such rule corresponding to Rule 4.of the

Rules applicable in the matter before Supreme : ;|

Court- In race of the, aforesaid, the |)lea' that i. '

applicants are deemed to have been absorbed ; 'i

particularly in those cases where' they havw v'orked for ; "V'f: ' '

5 years or more., must fail. r ;

V- APPLICANTS HAVE RIGHT TO BE CCNSIDERED ,
. , r '

FOR BEING ABSORBED IN DELHI POLICE.

45. Rule 5 of the, Delhi. Police (Aopc ihtment &

Recruitment) Rules., 1980 deals with recruitnie.nt to the

Delhi Police and Clause (h) of the same reads as

under; '

"(h) Notwithstanding anyciing
contained' in these Rules, whei & the
administrator/Commissioner'• of Police is . '
of opinion that, it is , necessary or - • ' • '
expedient in the interest of work so to . • ,•
do, he may make,;:, appciintments tc all " , ' i
non-gai-etted categories of .both executive- •
and ministerial cadres of Delhi''Pol lea on - . •
deputation basis by drawing sultuble
persons _ from any other State(s) or Union,
territory or Central Police Organisation
or any , other force. Where .>uch
a.Dpointments are made by the Commissir^ner
of Police, the same shall be reported to
the administrator forthwith. '-^uch
appointments . on , •deputation basis s'lall •
also be subject to orders issued by the
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Gpvt.,, of India/Delhi. Admini.strati^rv frQm.. • •time.//to,,., time, ,,.gpyer,n,in,g_t,he,,„.de.pLit,^,tion of ,
goVe r ninent.se rr.v a ri ts, —,. •-;,

It permits taking persons from Central Police

Organisations or, any .other force on.deputation to

Delhi P'olice. Rule 17 of Delhi. Police .(General

Conditions of Service) Rules,.. 1980, which.has strongly

been relied upon, permits the Commissioner of Police,

to sanction permanent,, absorption in Delhi Police , of

upper and lower subordinates with the ,,consent and

^ concurrence of the Head of the Police, force, of ,„ the

State/Union territory, or -the--- Central Police

Organisation. The said Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa.- The
Commissioner . of Police, Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other' States/Union
territories and Central Police

, i Organisations, , with... their consent and
with the concurrence of the Head of the
Police force of , . the State/Union
territory, or the Central Police
Organisation concerned., . Similarly the
Commissioner of Police, may sanction
permanent transfer of upper and_r lower '
subordinates of Delhi Police,;'•'except," • '
inspectors , with, their, consent for
permanent absorption in- Police forces of
other States/Union territories or Central
Police Organisation, , subject to the . ,•
concurrence , of the Head.of the.. Police '' j
force concerned. In the case of such |
permanent transfer of an Inspector of
Delhi Police to any other state or
vice-versa, the Commissioner .of" •Police, T
shall obtain the prior sanction'""of the ' ; ^ ^ i-
Administrator.

<46. There was some controversy raised before , ;•

us as to if the applicants, were taken'on , deputation :

under Rule 5(h) of' Delhi 'Police (Appointment &

Recruitment) Rules?,, 1 980 , . or., not. • The plea ^of- the-.

esDondents to that effect must fail.r~



. the onIv,abli.no. pr c'>/isioo.,uJhich
permits certain persojis „Qf tfee_ Csnl;ral . ....Police

Organisation or State Police .to cofne on deputation and

=.ei ve in Delhi Police. We have . no hesitation.,

therefore, in rejecting, the contsnti^.n.. of the.

respondents to that effect..

48. Learned, counsel for t'ne applicants,

however, wanted to take his plea further c.hat this is

an appointment to Delhi Police... . He relied upon the

decision of the Supreme Court in the case .of Si;

,R00PL.AL ,AND„.._ ANOIHER v. jj:,, GOVERNOR THROUGH CHIEF

SECREJARY. DELHI AND OTHERS. AIR 2000 S:?. .594. ' The

question before the Supreme Court totally

different. Before the Supreme Court, the controversy

was as to if they were entitled to,the bont-fit of the

service in the parent department' on ab'-icr-ption in

Delhi Police or not. Therefore, , the decision of the

oupi t-.'me Cour I in the case, of. SI Rooplal (supra) is

distinguishable.

49, The applicants have been deputed on

transfer, i.e., by way, of deputation, to serv.:; in'Delhi

Police. The expression "he may make appointments"

does not imply that it is an appoinUnent-made

legularly in Delhi Police, Perusal of thj ,>ule. 5(h)

clearly shows that appointment,.....is... on deputation,,..

therefore,, the expression 'appointment' in tne context.

must mean only conferment of power tc act in Delhi

Police as Constables or otherwise when tl-s-' come on '

deputation.

k-
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,50.. Once the appointrnent .is „on deputation, it

carries all. the., r ights„.of,,.,depu,tatiQriists ,,rather than a

regular employee. ... ,.

51. So far as the Rule 17 of . Delhi ..Police

(General Conditions of Service) Rules, 1980 is

concerned, it does not-confer any power or a right to

a person on deputation to be absorbed..^,. It depends., on

the sanction of the Commissioner of Police. Certain

other conditions which we have referred to above need '

not be repeated. This question pertaining to

interpi-etation of Rule 17, had been a subject matter

of controversy in this Tribunal. It was held that

there is no such right in favour of the 'deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA 2547./92 decided on 29. 8.1 997

and the Delhi High Court upheld the same holding that

orders that have been. .. passed, in administrative

exigency cannot be followed. The Delhi High Court

i-eproduced the findings, of., this, Trib.unal and agreed

with the same in Civil Writ No.5220/1997' decided on

7 =2.Z001 entitled . CONSTABLE NAFE SIN6H v. UNION OF

INDIA & OTHERS. The order reads:

" Paragraph 7 ,. of trie '
Impugned Order is reproduced as below

"Rule . 17. . of . the ' Service
Conditions Rules does not recognise , any•;
right in favour of a deputationist for-^^
absorption. It only gives discretion to
the Commissioner .of Police to 'sanction:
permanent absorption of ' certain upper- and :'
lower subordinates in Delhi Police fRom-,
other States/Union territories and
Central Police Organisations, with their
consent and subject to the concurrence^'of
the Head of the Police force. .concerned.•
Accordingly the , out off date • for
absorption cannot be. fixed on' ' Which ,a
deputationist becomes eligible for
absorption, but ., it would be a, : .date- on. ^
which absorption is decided to' be made.
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In the present case,
e a r 1 i e r; d 1 r e c t e d,, i n
passed in 0.A,No.1421
other applications thsit if the appi acant
made a representation, it woul'd; be
considered by the respondents and if the
applicant was found
r- e q u i s i t e q u a 1 i f i c a t i o n s
on the date of the
r e p a t r i a t i o n, t hat i s,
may be absorbed if
eligible for absorption.
23. 'I . 1991 „ the applici^nt
age of 40 years and, th'erefore,, if he
not absorbed, he has
valid ground
his repatriation
a decision of the

of Madhva Pradesh and
Deshmukh and another,
which says that in tl"
a rid • 111 a 1 a f i des, •. a n •o r c
made in administrative'
be challenged,
(Merit in this

I

this Tribuna'l!' had
„. CQiTim.Qn... ,1 LI dgme o t
./91, and:' simiiar

to possess! i the
under the: Rules

impugned ^ prdeir. of
on 23. 1. j 99'l':, he
otherwise ' found

Admittedlyj on
had crpss:e'd the

was

or

of

out

no reasonable
to challenge the order

also poiri;t
Suprleme Court; in' State

others vs. • lAshok
19,88 (.3 ) ^LR- i 336,
e absence! qfi ' bias
er- 'of -repa-triiiat-ion

exigencies c!annot
We, tlher'efore, • fi.n;d no

O.A.! Aocordinglly it
deserves to be dismissed.

We are in. agreement wi
above findings of the !Tribunal as
settled law that a deputationisjt '
legal and vested
r e |D a t, f i a t: i o n t o |-i i s
The petitioner
back as on August
continued to agitate tf-
the Tribunal as wel]
Court, We do not find
a contrary view than, '
expressed by the Tribunal

This provides the answer to

right toj
parent deoa

was repatriated^ ,
1 992 ; a

is "question
as befor

any ground
the yi
in the

case, The petition isJ therefore?
of merit and the slame is di
accordinalV."

t;h: the
,i:t is

i'ras no

r.esist
r'tment.

a;sS far
ridi he

biefore
e : this

tb; take
ew; as
piresent
' !devoid
sm.issed

the argunienit: so much

thought of by the learned counsel.

' '52, In fact, the Supreme Court in Itjhe case of

STATE OF PUNJAB AND OTHERS,y,

(199?) 8 see 372, held that 6 person on', deputation
I 1 • • '

cannot clctim permanent absorptii

Learned counsel

INDER SI.NGH D OTHERS.

on !on deputation post.

for the applacants in

fact urged vehemently that once the rules prbvide that

s person on deputation can., be taken, and i permanently

L



-j;?-

absorbed,, therefore, they have right..to be considered

and once that right ..is .defeated and . is not being
' i

given. the Articles 14 and 16 of the Constitution are

violated. Our attention in this regard was -drawn ,

towards the decision of. the ..Sup.reme, Coui:.t..iri. Jhe. case.

MUMYAPPA NAIDU V. STATE OF KARNATAKA AND

AIR 1976 SC 2377. Therein' also,- the.,

deputationist Senior Health Inspectors were claiming a

S'irriilar right of permanent absorption and theSupreme

Court held that such . a . right.. did...not ..exist., .-It was

held that there was no scope under , the Cadre and

Recruitment Regulations for their absorption,and it '

was impermissible to do so. This shows that" the cited"

decision was confined to the pecul.iar .facts t,hat were

before the Supreme Court and is distinguishable.

54. In the case of STATE OF ANDHRA PRADESH

M.D. MQ.THER V. SADANANDAM AND QTHFRS. AIR . 1989 SC

?060, the Supreme Court, heldr ....

"16, We are now only left with the
reasoning of the Tribunal,that there is no
laistification for the continuance of the old
Rule and for personnel belonging to other
zones being transferred on promotion to
ofrices in other zones. In drawina such
conclusion, the Tribunal has travelled beyond
tiie liiriits or its„ jurisdiction. We need'only
point out that the mode of recruitment and
the ciritegory from which the recruitment to a
ier v/ice should be made are all matters which
are exclusively within the domain of the
executive,, it is not for judicial bodies to
•••••It ill ludgment over the wisdom of the
executive in choosing the mode of recruitment
or the categories ,from which, the recruitment
should be__made as they are matters of policy-
deci'^ion railing, exclusively within the
purview of the executive.. As already stated,
the question of, filling up of posts by
persons belonging to other local categories

.:ones is a matter of • administrative
necessity and exigency. When the Rules

wher" effected andwhen the transfers are not assailed on the
giound or arbitrariness or discrimination,, the
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yn

oolicv of transfer adobted. by the!
hovernment cannot bestr.uck;...cjown.....by,.,.J.r ibynaI« :
or Court of ..Law," ^. I • ; ; : • !

rt. is..obvip.us that. Supreme .Cour.t.,he.lrj; that if,.there is
piild, be adhered, to. . But as

teH., the ,il)ol!icy is subject to
a , policy ,., framed, . it_sh

would be noticed hereinaf

chanae and in the present case. th(3 •policy adopted has

been not to absorb

Resultantly. even the

application to the facts

55. Our attenti

the letter written from

Police in the year 20 0

there is a policy that

has served on deputa.tior

any of the ; deputationists.

cited 'case will' have, no

of, the prjesCiiHt case.
I j

, i I 1

i i ' r i
on,in this regard was drawn to

i • iC
the Office (jDf Commissioner qf ^

0 referritjig to the fact that
after one year,, a person who

can.be poh;sidered.

56,. Our' atteniion was further drawn towarjds
Page 5 of the counter, repl^ in Oa| 1293/2004 that the|pe

i ! • ' , ' ' ' . ii ^
in i this regard. , > ,{i-were certain guidelines

57. , On record

produced. But., . the .po

this regard can alway,s

material placed before

r espori den ts have „.,taken;

t he d e p u t a t i o n i s t s.

than 500 Constables

, no such Iguidelines, have 'b^fen

l„icy,. de.c,i4ift'!i'

be, adjudicated on, basis of .the
1 I ' ' •" ' ' ' ^1'

us. As would be noticed., .'t;he

a decision nbrt to' absorb any-'"•of
, ' I t

The reason giiVen is that more

have ,,,, been : recruited and,

therefore,. the deputationists m^ust ibe reverted bapfc.
j . ' ' i I • :

It is obvious that, the,t'"e is. a, .chand^i in the ,policy and
' I ' • '!

what has been referred to aboye ion behalf of the

applicants will cut a little ice in the backdrop ;of

these facts.
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58. In ... that event,. .learned .CQUt^sel.,-,.f.Qi:,;„. the.

applicants has drawn,.... pu.r,, attention .. to vacancy ;!

posi tior!s to dernonstrate that, sufficient... number.. of •'

posts of Constables are still available. Even if the
1

new Constables recruited, or absorbed. still there

would be sufficient vacancies^ •
^• • ' . . j

•(

59. This is , a policy decision. The '

applicants had been taken on deputation as . per the

requirement. , We have already referred to above that

the applicants have no right to be absorbed. '.If the •

respondents do not intend to absorb them permanently^

they cannot insist in this regard. In this view of

the matter, availability of the posts will not confer

a right on the applicants.

6 0,. In fact., most of the present applicants

Hlif had earlier also filed Petitions in the Delhi High
Court- Writ Petitions .. No. 9100-9226/2003 came up

before the Delhi High Court on 27.1.2004. The Delhi j

High Court dismissed the Petitions holding that: ;

"We have heard the counsel for
the petitioners. We do not find any
force in the submission of counsel for'
the petitioner. The , petitioners' are
recruited personnel of CISF, ,ITBP and
CRPF. Their, period of deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home Affairs has settled the
terms for deputation for three years" but
Delhi Police has taken the petitioners on •
deputation . for,, a, period of one'' year, '
tl-ierefor'e, thev cannot claim that thev , :
are entitled for deputation to a period \
of three years. Even otherwise if
certain posts are to be filled in Delhi
Poiice whether for the purpose of- new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation .in other writ petition that
itself cannot give right to the



Detitioners for appotntrnent_. to such., Dosts
or continuation of deputation

' oDDor tuni:ti,es. of
aiven ito:! jother

or moreover these
e (Ti D1o y iTi e n t s h o u Id be
per son s

seek i ng
Police.

been„ working

who are , unemployed
Constable

arid are
in'Delhi

e:al ready
emolovment.as

The nftti tioners who hay
with. the nespectiye..

oraanisations_.My.e..j:i.Q.lyesjbeg
anpointmen11 or c^OD_tiriU,ay!^D_o.t

their""" depu^ if respondent„^.d.o_n^
Ti^<:tTrft the same How;ever, Mr. ^ Bhushan
has coTi"ten"ded" that' c|hi 1dren o^ some ôf
the Detitioners.:.. are. . studying,' if .. the

given effept fromtransfer order is
3.?.200''k it would, entail;, hardsliipi to the
children' who are studying in :s0,hools.
|v||-^ D.S, Norawat. j DCP (HeedbUarter)
Delhi Police is preserit in the Court. He
says that they will Inot ' implemeiTt the
transfer order till 30. 4. 200A-. ": ,; i I

(Emphasis' [cidded)

This answers the arguments of

as far back as January, 200h, their cjlaim had : been
[ , . • • • •

rejected, keeping in , view , the.. hardsh;ip, ;. they -were,.
i I'll'

granted stay to implement the' trans'fjer ; order .•till •
30,4.2004. We ,. Vd/e-ire .inforrnjed ,,that !thereafter.. the
General Elections were "placed. It wa's ifpl;L'owed 'l:?y the

impugned orders, a'fresh... bur ch, of ,petj tiohs have been •
• I'll!

filed. Totality of their facts Indicateithat there is

no me.r i t, .• therein.. ..; ...J ... ::
i : : i
' ' i ,

6 1-. For the reasons given : :above, the

afr,re'--:aU't nriainal Applications must; be'held to be'
i ' '' '

without merit. They fail and afe dismlis;^.ed.

the appli caiitSa Because

-•i

' \ n, « P-. V Wpci' c»i t 7 ci TO"

Member (A)

/NSM/

9.7.2004

At this stage, leam

r

; 'Chairman o(. 7.ISjoa^

ed counsel .for the applicants request

that some time may be granted to challenge this order, lie allov;
the applicants time upto 19|.7?i2004. Ilh '̂interim order passed in
individual cases would cont|inue till 19l7V2D04,

Issue DASri order.

( R.K. Upadhyaya )
Member (a)

;r,:-

( VvS.. Aggarwal
- Chaiiman


