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New Delhi, this the 2 day of May, 7004

HON BLE SHRI JUSTICE v.s, AGGARWAL ., CHATRMAN
HON BLE SHRT S.ALSINGH, MEMBER (A

Dr.o B.5.Dhillon
Director

National Bureauy of Flant Genetic Fesources (NBPGR)
Fusa Cambpus

New [Delhi ~ ji1p Ote. e Applicant

(By Advocate- Sh, VoS.R.Krishna
Versiys

1. The Director General
Indian Counci) of Adricul tural Researoh
Krishi Bhawan
New Delhi,

2. The Secretary
Indian Council of Adricultural Research
Krishl BRhawan

New Delhi,

L]

The Deputy Secretary (p)

Indian Council of Agricultural Ressarch
Krishi Bhawan

New Delhi.

4. Dr, L. Karihaloo

Prodect Director

National Research Centre (NRCI TFor Da Finger
Printing, NBPGR, Pusa Cambus.

New [elfi, . e Rezpondents

(By aAdvocate : Sh. M,N,Kriahﬁ&mani, 5. Counsel with
Sty V. K. Rao, Counsel )

Justice v.s. Aggarwal: -
Apolicant (Dp. BuS.Dhillons Seek Quashing of
the order of 19.5.2004 passed by  the respondents

repatriating him to his parent department.

FACTUAL MATRIX:

2. The applicant doined service in the Pun-ab
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Agricultural University, Ludhiana. Presently he is
working as Director, National Bureau of Flant Genetirc
Resaources (NBPGR), Pusa. New Delhi, He was  sarlier
taken as Assistant Director General (Food and Fodder
Crons) in the Indian Council for Agricultural Research
(ICAR) w.e.f. 19.1.1998 on usual deputation terms and
conditionz  for a period of five veare, Subsequent]y,
the nost of Director. NRPGR had been advertised. The
applicant had apolied for the fame  and  had  been

selected, He  was  appointed from 11.9.,2000 for &

It]

pericod  of  five Years, The offer of avpolntment

indicated:

"On the recommendation  of  the
Agricultural Sclentists Recrultment
Board, the President of Indian Council of
Agricul turail Research Socliety i< Disased
to offer to Dr. B.S, Dhillon, Assistant
Director General (FFCy, ICAR
Headouar ters, New Delhi the AODOIntment
8% Director, National Bureary of  Plant
Genetic Resources, New Delhi  on  the
following terme: -

i, The  apvointment of Dr.
B.S.Dhillon  to the post  of Director,
NBPGR, New Delhi will he an tenure hasis
o 8 pveriod of five Yyears or  yntiil
further orders whichever is earlier,”

2. The scale of pay of the post
is R&.16400~450~20900~500w22400 (Minimum
Bay Lo be fixed at Rs.17300/~ on initial
appointment ),

3. His Headauarters will be at
NBPGR, New Delhi for the Dresent but he
will bhe liable to be transferregd any
where in India,

4, Other conditions o service
wiil be governed by the relevant

rules/orders/staff regulations which may
be issyed by the ICAR from time to time,
The appointment 1s  subiject Lo ALR.S.
Rules, Rules 3§ Bye-Laws and Regulations

of ICAR society,
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5 . If any declaration given or
information furnished by him proves to be
false or he is found to have willfully
suppressed any material information, he
will be liable to removal from service
and such other action as may be deemed
necessary .

The applicant had accepted the offer of appointment
and in pursuance thereto had been so appointed on the
terms and conditions referred to above for a period of

five years. The appointment letter of 28.9.2000 reads:

"0n the recommandation of
Agricultural Scientists” Recruiltment
Board, President, ICAR Society has been
pleased to appoint Dr. B.3.0hillon,
Assistant Director General (F&FC), ICAR

Hgrs . Krishi Bhavan, New Delhi to the
post of Director, National Bureau of

Plant Genetic Resources, New Delhi in the
pay scale of Rs.16400~-450~

20900-500~22400 , on  the terms and
conditions contained in  the Council’s
Memorandum of even number dated the 21st
Aaugust, 2000, with effect from 11.9.2000
(F.N) for a period of five years or until
further orders whichever is earlier.”
fecording to the applicant, one of the posts
advertised was of Deputy Director General (Crop
sciences) in the ICAR Headquarters. The applicant
also applied for the same and was called for the

interview.

3. The applicant’s assertions are that since
selection process for the post of Deputy Director
General (Crop Sciences) had not been favourable to
some vested interests, the respondents had issued
instructions for constitution of a committee to refine
the score-card/screening  mechanism for direct
selection. We need not delve further in this regard

because according to the applicant, his tenure of
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Appointment for that post was  fixed and 0OA
No.1082/2004 i< pending in this Tribunal. Suffice to
say that during the pendency of the said application,
this Tribunal had passed an ad interim order directing
the respondents not to give effect to the order of

20.4.72004,

4, The applicant s assertions are that the
respondents finding themselves 1ip a Drecarious
situation due to the Interim order and having failed
to achieve their' obliective to foist their own
candidate ax Deputy Director General (Crop S5ciences)
had devised & method to get rid of the applicant and
to  teach him a lesson, In opursuance of the same, the
impugned order of 19.5. 2004 repatriating the applicant
to Mhis parent depar tment, l.e.. Puniab Agricultural
University, Ludhiana had been vassed, The impugned

order reads:

"Whereas the Expenditure Finance
Committee (EFC) while considering the x
Flan bproposals of the National Bureauy of
FPlant Genetic Resources (NBPGR) and the
NRC on  DNA Finger Printing has made a
specific recommendation that the NRC  on
ONA Finger Printing should be merded with
NBPGR and shall be & single
administrative entity and the same has
been accepted by the Combetent Authority,

Z. Whereas Dr. J.L.Karihaloo,
the Director of NRC on  DNA Finger
Printing is & regular emplovee of the
Council and his first tenure shall expire
on ZZ2.8.2006.

3. Whereas Dr. B.S.Dhillon, a
permanent emplovee of PAU, Ludhiana was
initially appointed as Assistant Director
General (F&FC) at ICAR headauarters Ly
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dsual deputation terms for a tenure of
five vears w.e.f. 19.1.1898 in the opayv
scale of Rs.16400~-22400 and subsenuently
on  his application for the post of
Director, NBPGR. New Oelhi in the same
pay scale he was selected and anbointed
as  Director, NBPGR on deputation basis
for a tenure of five vears W, e, T,
HE. 9. 2000 or until further of ders
whichever is earlier.

g, Whereas Dr, Dhillon is not a
permanent emplovee of the Council and Dr .
Karihaloo 1is a permanent emnlovee of the
Council, the tenure of Dr. Dhillon  on
fis  deputation with the Council has heen
considered in  the light of the ahove
recommendations of the EFC,

5. Whereas the tenure of
deputation of Dr. Dhillon will have to
be regulated as paer the Government of
India instructions on this ilssue as
adopted by the Council.

&, Whereas the Government of
India instructions Inter-alia specify
that -

(i3 L he neriod of
deputation/foreign service shall he
subdect  to  a maximum of three vears in
all cases excent for those nostes where a
longer period of tenure is prescribedd in
the Recrultment Fules i.e. five vears in
the lnstant case,

(1i) the borrowing department
i.e. the ICAR  irn this case Wil le
according  extension for the fifth  vear.
or  the second vear in  exco of  the
pveriod orescribed  in the FRecruitment
Rulezs should consider the directives
iszsued for rigid application of the
tenure Rules and only in  rare and
exceptional circumstances such extension
should be oranted.

t111)  the extension should  be
strictly  in public interest and with the
specific orior aporoval of the concerned
Minister of the borrowing depar tment i. e,
the  Union Agriculture Minister and the
Fresident of  the TCAR Society in  this
CHSE,

tivy  for computing the total
period of deputation, the oeriod of
deputation in another post held oreceding
the current aponolntment without break in

b



Lhe same organization shall alse be taken
into account.

7. Whereas Dr. DRillon  has
already completed deputation of  filve
vyears with the Council, his  further
continuation has been considered for
regulation as ver the Government of India
instructions as mentioned at Para 6{(1i) &
(1i1) above,

8. Now. therefore., the Competent
Adthority after taking into consideration
the facts and circumstances in  its
totality and the specific
recommendation/decision of the EFC  has
Tound that there 1is no sufficient
fustification to extend the deputation of
{r. Dhillon in terms of nublic interest,

9, Accordingly, the services of
Oy, Dhillon are hereby placed back at
the disposal of his narent department
i.e. FAU, Ludhiana in the light of the
above facts  and circumstances with
limediate effect

Agarieved by the said order, the present application

flas been filed,

5, AL this stage. it is relevant to mention
that the iesnondents had preferred Ma NO.1111/2004,
Notice had been given to Lhe applicant and when the
same  was beling aigued, it was conceded at either end
that the said Miscellaneous Apnlication should  be
taken ax renly to the Original Application and  the
arauments  mavy be heard on the merits of the matter.
It was in this backdrop that the arguments  on  the

merits of the same had been heard.

LEGAL SUBMISSIONS:

5. The argument of the applicant proceeded on
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the oremise that he had been appointed for a pericd of

five vears. It was a tenure post. He could not be

1

repatriated earlier without any  wvalid reasons,
According to the learned counsel. otherwice also, the
order  passed has been <o passed with mala fide

0

intentions to stop the anplicant from belng considered
for  the other nost regarding which 0A No. 108272004 is
pending in  this Tribunal, Here the learned counsel
urged that the reasons that are being given are

talnted, incorrect and do not stand scrutiny,

7. On  the contrary on hehal f of Tole

i

respondents, 1t was urged that repatriation of  the
anplicant does not involve any stigma. The order of
Fepatriation is  innocuous, The Feasons  are not
arbitrary and there are  no mala fides involved,
According to  the respondents, there are vagues
allegations of mala fide which are not permissible,
The applicant has no right to continue in the past.
He  i¢ being repatriated Lo his parent denar tment. Hex
was  found redundant and in nublic lnterest, there
would be wastage of money Lo continue him in the said
post, He is being sent to his parent departiment in an
equivalent nost, Simply because another reason based
on instructions issued by the Government of India was
given as an additional reason would not mean that the
order has become invalid, Tt 1s insisted that the
period of deputation of five vears has to be counted

from the date the applicant doined in the vear 1993,

A
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Reépondent No.4 is stated to be the Director, NRC od
DHA Finger Printing. He is a regular employee of the
Council and his tenure is to expire on 22.8.2006.
Therefore, it was decided that the applicant, who is a
permanent emploves of the Punjab Agricultural
University should be repatriated. The order was
" passed in  consequence of merging of NRC with NBPGR.
The order was passed with proper application of mind

and in the exigencies of work.

LEGAL POSITION:

8. The basic principle which was not disputed
is that in normal circumstances, a person <1
deputation can be repatriated even before completion

of the tenure subject to just exceptions.

9. In the case of K.H. Phadnis v. State of
Maharashtra, AIR 1971 3C 998, K.H.Phadnis had joined
as Sub~Inspector of Excise in  the Excise andgd
Prohibition Department of the Government of Bombay in
1938. He was selected for transfer to Bombay City
Palice Department. In 1242, he was sent on deputation
to the Civil Supplies Department as an InsbectorN He
worked there uptil 1955. He sarned various promotions
therein. The post was abolished in 1955 because there
Was decontrol of foodgrains. He was reverted to the
Excise Department. In course of time, he was promoted

to  the post of District Inspector in  the Excise
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Department. In 1957, Lhe Government of Bombay

introduced the system of distribution of foodarains on
the basis of household cards. He was asked to go  on
deputation. In 1960, he was appointed to a temporary
post  of Controller of Foodarains, There was some
admini<trative action. It was decided to repatriate
him  to his parent depar tment, The controversy before
the Supreme Court was as to if the repatriation was hy
way of punishment or not. The Supreme Court held that
though the Government has & right to revert g
Government servant from a temporary to a substantive
post  =till 1t was not a reversion simpliciter, The

findings read:

17, The order of  reversion
simpliciter will not amount to a
reduction in rank or a punishment, A

Government <ervant holding a temporary
post and having lien on his substantive
post may be sent back to the substantive
post  in ordinary routine administration

or  because of exigencies of service., A
person  holding a temporary post may draw
a salary higher “than that of his

substantive post and whern he is reverted
to  hisz parent department the loss of

salary cannot be said to have any  penal
conseguence, Therefore, thouagh Lhe
Government has right to revert &

Government servant from the temporary
post  to  a substantive post, the matter
has  to be viewed as one of substance and
all relevant factors are to he considered
in ascertaining whether the order is  oa
genuine one of “accident of service' in
which a person sent from the substantive
post Lo a temporary post has to go  hack
to  the parent post without an aspersion
against his character or integrity or
whethear the order amounts to a reduction
in rank by wavy of punishment., Reversion
by itself will not be a stigma. On  the
other hand., 1if there is evidence that the
order of reversion is not  a DU e
accident of service” but an order in the

i
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nature of punishment, Article 311 will be
attracted, "

Similarly in  the case of State of Madhva Pradesh &

Others . Ashok Deshmukh and another, AIR 1988 gr

1240, the Supreme Court held that the allegations of
mala fide and bias are easily made without any

material to support the SaAme, The Supreme Court held:

"1, e e The High Court
overlooked that the allegations of bias
and mala fides are easlly made but when
it comes to the auestion of proof of such
allegations, very often there will he ne
material in suoport of them. This is one
such  case, IT mere existence of SOme
allegations against an officer which on
inquiry had been found to be untrue is to
be treated as the basis for Quashing anvy
order of transfer or revatriation made in
respect  of anv officer then almost every
such  order of transfer o repatriation
would  have to be auashed because there
would alwavs be some complaint by  same
party or  other against every officer.

Unless  the Court i< sure  that Lhe
lmougned order is really based upon such

allegations it  should not nroceed to
gquash  administrative orders  which are
made in the exigencies of the
adninistration.

Similarly in the case of Dr.. .. .L.P. Agarwal v. Union

™~

of _India & Others, {1992) 3 scC 526, Dr. L.FP.Agarwal

Wwas  working as Director, All India Institute of
Medical Sciences, His tenure was for a period of five
years or  till he attained the age of g7 YEars,

whichever was earlier. The post was to be filled up

by direct recrultment, The said DErLOn Wa s
prematurely retired. The Supreme Court held that @
person  holding a tenure pDost cannot he prematurely

retired without being put to notice.

Y
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In the case of Ratilal B. Soni and

)

Others . State of Guiarat and Others. 1997 (Supp)

SCC 243 once  again  the came dquestion  was  under
J

consideration and it wasz held that Ratilal R, S0n1

and others being on deputation conld bhe reverted Lo

their parent cadre at anvy time. They do not get any

right  to be absorbed on the deputation post, The

Tindings are:

TR, The appellants heing on
deputation they could be Freverted to
thelr oparent cadre at a&ny time and they
do not  get any right to be absorbed on
Lhe deputation post. We see no infirmity
in  the bdudoment of the High Tourt and as
FUCh we dismiss the appeal, There thall
be no order as to costs,

Ty, Our attention has aleo been drawn towarde

A decision of the Single Bench of Delhi High Court in

the case of Mrs. Aruna Bhatia v. Delhi Electricity

Rggg;g;ggzmggmmission & Others. in Civil writ Petition

NOoLB859,/2003 rendered on B.12.2005%, The Delhi  High
Court referred to the decizion of the sunr eme Court in

the case of Kunal Nanda v. Union of India and Others,

AIR ZDOO SC 2076 and other precedents to conclude that
the hasic nrinciple underliving denutation i< that the
concerned  person  can alwavs and at  any time pe.
Fenatriated to the narent depar tment.  When the Lerims
of  deputation empower the authorities te repatriate
and  the order does not Lantamount to cazting  anvy

stiama. there is little around to interfere,

[ From the aforesaid, the following

b



conclusions can conveniently be drawn:-

(&) IT & person is on deputation, he
can  be repatriated at any  time

unless it involves a stigmea:

{h) In case of tenure nost, Usually
the tenure should be allowed to
be completed but the matter has
Lo be looked at on basis of the
contract betwesen the parties, He:
can  alwavs  bhe repatriated for

valid reasons,

(c) If the order is mala Tide,

tainted and iz net nublic
interest and is based on Wi ong

facts, the same CANNOL be

13, We have already reoroduced above

the

impugned order. It mentions that the abpnlicant has to

complete his  tenure of Five vears. The fTirst
foremost auestion, therefore, that comes up
consideration 1is as to when the applicant has

!

complete hiz tenure.

and

Tor

Lo
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L4, Admittedly. the anplicant had toined @S

Aszlistant Director General (Food and Fodder Crops) in

U

the ICAR on 19.1.1998, Thereafter, the present  post
of  Director. NBPGR  was advertised. The applicant
abplied for the same and was avpointed vide order of
Z8.9.2z2000, The order clearly indicates that the
tenure  is for a period of five vears or until further

orderz. whichever ig earlier. Even the advertisement.

5

A copy of which is at Annexure A-y indicates that the
POSt  was on tenure basis for a veriod of five years,
These Ffacts clearly stow that 1t i1¢ a  tenure DOst,

>d of tenure is five vears, Since 1t was &

~

{

The neari
fregh appointment, period of five Years has  to  ruan

from the date of the order of anpolntment,

15, The Dplea raised in the impuagned crder
that the neriad of five vears has to be counted from
1938 when the applicant joined as Assistant Director
Gaeneral (Food  and  Fadder Crops) is fallacious and
patently incorrect, Since the anpplicant aoplied for &
fresh post atver tised for g tenure of five Years  ags
even  indicated in the impugned order, the resnonderts
have no bhasis to contend that the period of five YES S
has  expired  and therefore, the anplicant can  he
repatriated.

16. Ever 1f for the sake of argument, the

contention of the resnondents wa<~ to be pccepted, five
Years  would have explred on 19.1.200%, We Tfail to

understand as  to in the absence of the fresph or dey

A
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having been passed thereafter the applicant was
allowed to continue. We hasten to add that, in any
case, the sald contention has no merit because the
applicant had been avpointed Tor a fixed tenure which

was & fresh  appointment in oursuance to  the fresh

advertisement.

17, Some  controversy was raised during the
ooursé of the submissions as to whether the applicant
was  on deputation or he was on a ftenure post. Merely
because 1f the applicant now and then mentions that he
1s  on deputation will not take awav the character of
the post  which as  advertised and  as  per the

appointment letter was & tenure post,

18. It is true that the order indicated that
the appointment is for & period of five vears or until
further orders, whichever is earlier. But hereain it

on this count :
ig/ not a case of premature repatriation. The order
does not refer to any such oremature revatriation.
The exwression “until further orders” would only be
applicable in  such cases where the aguestion of
premature repatriation arises. In  the present case,
during the course of submissions, so far as the work
and conduct of the applicant was concerned nothing has
been so 1ndicated which would be adverse to the

applicant. As would be noticed hereinaftter. the other

Feason given to repatriate the applicant also does not

stand scrutiny. ‘/4él AF}/,——”*E?
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The sald other reason which is mentiones
in  the onening  paradgrsoh  of the lmpugne OF e
indlcates that the Cxpenditure Flnance Committee (EFC)
had  considered the Flan provozals of NBPGR and NRC on
DNA - Finger Frinting. It had made & recommendation
that the NRC on DNA Finger Printing should be mer ¢ed
with NBPGR and there should be a single administrative
entity, Dr, JoL. Karihaloo who was working as
Director of NRC on DNA Finger Printing was said to be
a regular  employee of the Council. Since the
applicant was permanent emploves of  the Puniah
Adricul tural University, Ludhiana, e  was being

repatriated.

20, During the course of submiszions. the
learned counsel for the apolicant highlighted that =
far as the post of Director, NBFGR is concerned, it is
a higher post than what was  belng held by e,
Karihaloo. The vost held by the applicant of Director
could not be filled up by this administrative order,
Or. Karihaloo could not even be made Lo work against
the post of the applicant as Director. We find that
the said submission cannot be lgnored and has basis,
It is Tor the added reason that it was highlighted
that  Dr. Karihaloo even had applied for the post of
Director which is bresently held by the applicant and
1t was  the applicant who was selected, Suddenly by
this orocess a person working on & lower post cannot
be made Lo work on a higher post on the plea being

adooted that because of nerger of NRC on DNA Finger

M
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Printing with NBPGR he should be made to work on the

sald post.

21. In fact, our attention was drawn towards
the Minutes of the Meeting of DARE/ICAR held on
19.11.2003 under the Chairmanship of Secretary, DARE
and circulated on 28.1.2004 ., Paragraph 50 of the
sams reads:

“B0. Tha FEFC decided that the
existing NRC on DNA Fingerprinting will

be merged with NBPGR and it will become

as  a Division of NEBPGR. The mandats of

DiHA Finger Printing will be in-corporated

into mandate of MNEPGR . The present

Director of MRC DMA Fingerprinting will

work till his tenure thereafter ths NRC

DHA fingerprinting will work as a

Civision of the NBPGR. On this account

nae existing manpowar or aguipment eto.

will ke reduced i.e. they will remain as

it is. Tha pay & allowances of the

scientists and staff of NRC D

Fingerprinting will be met from Non-Plan

budget w.e.f. 1.4.2004 (will form part

as Non—-Plan budget of NBPGR)."

The above said facts clearly reveal that the decision
was  that the post held by respondent No.d4 will
continue to exist. He was to work till his tenure,
What 1=z now being done is totally contrary to the
sama . These reasons make us to conclude that the
repatriation of the applicant is without any wvalid
grounds. The reasons are rather incorrect and that
prompts  us to conclude that it lacks bonafide. As  a

conseqguence thereto, the impugned order, therefore,

cannot be sustained.

2%. For the reasons given above, we allow the

Nhy—<



cresent  application and guash the lmpugned order. NG
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(V.S. Aggarwal)
Chalrman
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