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31, 0.A.No0.139/2004:
M.A.No.133/2004:

Jai Singh & etk
vs. o e
Union of India & Others = Responlents

.. Appliuants

32, O.A.No.243/2004:
M.A.No0.212/2004:

Desh Raj & Others _ ~ ,. Applicants
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Union of India & Others .. Responlents.
33, O0.A.No.1367/2004: = . .

M.A.No.1145/2004:
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Ravinder Singh & Ors.
VS,
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34, O0.A.No0.1427/2004: A
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Bahadur Singh & Ors. ,. App!lcants
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Note: Details of the memo. of parties ciis in their
respective OAsS.

Present: Sh. K.C.Mittal, counsel for applicantsz in
Ohs-1465/04, 1466/04, 1470/04, 1471/04.
1507/2004, 1510/2004, 1512/2004, 1517/12004
1527/2004, 691/2004, 122572004, 1278/20(4,
1292/2004, 1293/2004,,1294[2004,“1309/2(04
131072004, 1329/2004, 139/2004, 140/2004 and
243/2004. _ T T
shri R.K. Shukla and Shri C.K. Shukla,
learned counsel for applicants in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004. ,
Shri Rajiv Kumar, learned counsel for
applicants in OAs-1461/2004 & 1367/20C% ,
Ms.Varuna Bhandari Gugnani, learned coinsel for
applicants in OAs-1271/2004 & 1351/2004% B R
Sh. Sachin Chauhan, counsel for appliuant in OA-1557/04.

shri B. DuttahilearnedMAdditionaIUSolﬁcjtor General

alongwith Ms. Geeta Luthra, Ajesh Luthre and Shri

Saurabh Ahuja., learned counsel for regoondents in all |
OAS. '

_ ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been =iacted in  the

vear 1978. . In_exercise"ofwthe,pOWers —onferred underﬁ o

section 147 of the said Act, different rules including'

¥
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the Delhi Police,(AppointmentﬁandﬂRecrufément);Rules;
1980 and the Delhi Police.  (General . Cépditions"“of
éervice) Rules, 1980-ﬁave.been“enaqtedfu_For_wproperw‘
administration, the Union ferritory has been divided
into different police Districts. Every . police
District has number of police stations. There is an
officer incharge of the police head in. eachanoliéev

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

\7 .

of Home Affaiis requesting that in order to make @9
new Police Stations which had been sanctionéd, 500
more Constables would be ‘required from Ceﬁtral
Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to . start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, .requested
to kindly intimate the names of 500
Constables, who .are willing to come :on
deputation to Delhi  Police, .at.. .the. .
earliest so that action for completing

the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of "the terms and"

conditions for deputation in Delhi Police
is enclosed for ready reference,

Yours faithfully,

. S§L/
. (S.K. JAIN)
ADDL, COMMISSIONER OF POLICE
. HEADQUARTERS: DELHI.
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A, . There uponf,thewJoint_Seoretary, Ministry
of Home AfTairs haﬁ_writﬁgﬂmtqwﬁiffanent Fara-Military
Forces 1like Border Seéurity Foroe? Centril Reserve
Folice Force, Indo-Tibetten Border Policsz and Central
Indugtrial Sacurity, Force videﬂlettet_déted 25.9.1998.

It reads:

Kindly recall Iy Leleohonic
regquest sometime = back redarding
deputation of constables from vour force
to Delhl Police to ' operationaliza the
newly created 17 Police Stations. 4s the
Delhli Police will take some time to raise
itz own manpower the Para-Militery Forces
may provide about | 500, Constehlas  on
deputation to Delhi Police as oer  the
break up given under:

CRPF 200

TP 100

CISF 100

BSF .. 1040

It 1is requested that nominations
of  Constables for deputation to Delhi
Police may be sent immediately. A copy
oF the | terms . and conditiors for

deputation to Delhl Police is enclosed.
Yours sincer=ly,

Sl
(0.P. Arva)"

&, On different dates which are hasically. in

(Xs)

the vyear 1399 followed by 2001, largs  number 'of

persons sarving in different Para-Military “orces were
taken on deoutation to Delhi Poliée. We tnke-liberty
in reproducing the representative order dacad 5.1.1999
wherehy ceritaln Constables from Central Resoarve Polioeﬂ

Force ware taken on deputation.

"In exercise of the nowers
contTerred by the Commissioner of Police,
Delli, the Addl. Commissioner of FPolice,
estt., Delhl  is _pleased to tais the
following Constables on deputation from
C.R.P.F.. . to  Delhi_ Police only for &
period of one yvear w.e.f. the date they

Cresume | thelr duties in. Delhi Policas, on
the wsual terms and conditions:-"
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DrODOse to dispose of.  the _above said Original

Avnlication

o

They all pertain to .the  same

controversy of repatriation - _to _ their  parent
department. Some of the applications were filed after’

the earlier filed applications,. became ripe .for’

hearing, It wasﬁ'oonsideredMnmthat[,sinoe, “COmmon

guestions were involved, therefore, they shouldﬁ%eard

and decided: together. . . B T TR

5., All the applicants are assalling the order
repatriating  them to their parent department. The

order in OA 140/2004 reads:

"Subject:~ Repatriation of deputationists
to thelr parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation from _ BSF/ITBP/CRPF/CISF to
Delhi Police, on 3rd of February 2004 to
accommodate candidates already  selected
for the post of Constable and ~awalting
call letters since January, 2003. A list
of the deputatlonlsts is enclosed.

_ The deputatlon1sts/constdbles mdyul
be informed immediately against their o
nroper receipnt  that they will be . '
repatriated on 3rd of Feb. 2004 to their
parent departments  and - no . further
extension Will be granted. . The
acknowledgement in. token of having noted
the contents of this . letter. . by the.
individuals may be kept on record

(D. S. NORAWAT ) ;
DEPUTY LOMMISSIONERAOF POLICE
HOARS. (ESTT.): DELHI."

7o The  sald order is being assailed on

R N . . / i ; ) .
Various grounds, namely, that the order so passed. is -

discriminatory. The capplicants ére'deeméd to have

heen absorbed in Delhi Police as ﬁer Rule 17 of the

Delhl  Police (General bundlt10h> of Serv1oe) Rules,

1980, In any case, they uannot he repatrlated and

”JBY”VlﬁEUQwawﬁﬁQMﬁﬂ§§§ﬂﬁW§QﬁlicatiqnhuwWef
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Mave & right  to he considered TR permanent

4]

absorntion. It has also . been asserted that Clarge
number of vacancies are avallable and tle respondents”

plea to the contrary 1s not correct.

g, Needless to state that in  the replieé Sl
filed, resnondents  have controverted ihe  assertions
made by the applicants. fhey assert that there hasg
been  suppression of facts in some of  the  matters.
Therefore, those apblicantswshould,not be heard. - The
durisdiction of this Tribunal to hear the applications
ls also heing challenged besides the merits of the =
matter, contending that applicantgnhave 0 right  or

claim  in  this regard, which we shall take up o

3

hereinafter..
9, The first and foremaoasi question,

therefore, that arises jo:

T). TO EFFECT SUPPRESSTON OF FACTS: -

0. On an earlier occasion, UA [59/2004, OA
14052004  and 04 243/2004 hadlbeen cbnsid@red by this
Tribunal, It was néticed by this fribumml that 42 of
the applicants had earlier filed an application  in
this Tribunal which was dismissedAand this fact has
haen suppressed. Sihcawuthen cher“ apnlicants Had
joined  fthem in veﬁifyimg the qung factsﬂ therefdre,
the entire applioationg were di5hi3“edg Applicants
filed Writ pfetition (Civil) Nos.9562~9640 of 2004,

The Delti High Court recorded on 31.5.72004:



N

—\\—

_"All_.___theese petitions . being. . .
ddentical_in_nature and_arising out_of a
common _ Tribunal___ .. order _ dismissing,

petitioners’ Ots are disposed of by this
common order,

Fetitioners are on deputation to
Delhi Police and have been ordered to be
repatriated to their respectlive parent.
departments.  They challenged this in
their respective 0As before the Tribunal
on  the_  plea Cthat they had a _ right . of
absorption . in Delhi = Police. . The
Tribunal, however, __instead _ of_ _dealing
with thelr case on merit reijected thelr .
OAs on the ground that 42 of . them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter.

petitioners  grievance 1is  two
fold. Firstly that. they . had claimed
absorption in Delhl Police on several
grounds and secondly that even if 1t was
assumed that 42 of them had suppressed
some  information. and  had approached
Tribunal with unclean hands,  the O0As
filed by others could not have been
dismissed for this.

We find merit in the plea because
even 1f it was accepted that 42 out - of
these petitioners had appreoached Tribunal
with unclean hands, it could 'not . have
constituted a basis for dismissal of OAs
filed by other petitioners. Thelr claim
for absorption was required to he
considered -on. merits. . .It seems. . that.
Tribunal had failed to take this in
regard and _ had rejected the OAs of all
pnetitioners -on this basis. The Tribunal
order, therefore, can t_sustain and is
sel aslde. Petitioners OAS 139/04,
140/04. & 243/04_ shall revive and. be
considered afresh by the Tribunal and
disposed of on merits by appropriate

orders, We are informed that similar
matters are coming_up before it tomorrow,
Parties are, therefore, directed - to

appear. before _ the Tribunal on. 1.6.200%
and seek consideration on their revived
GAs also. . . | : '

Dasti."”
/

11. Keeping = in view the said Findings, it

becomes unnecessary to probe further in this regard.

12. . On_  behalf of_the respondents, it was
pointed that even the Delhi High Court felt that &7 of

them who  =zuppressed the fact

Uy

. had apbrdaohed the




Tribunal with uncleaned hands,_ and therefore;. _ their

claim  should be dismissed, . We have no pesitation in

redecting  the saild argument because the Delhi High

Court had only stated that claim on merits should  be

decided. Keeping in view this important Finding which

Fn

is the penultimate finding, the _abova said facts

recorded, | "even_ it it was_accepted that 42 out__ of.

these petitioners had approached Tribunal ith unclean

hands”, cannot be highlighted by the resnondents.

13.  Our attention__in this ragard by  the

respondents was drawn, besides above said acts, to OA

1271/2009. Learned  counsel  for the respondents
contended Lhat there is a misstatement . facts of

possibly  change of the last page of the relevant

clause illegally  and therefore, the peilition must -

Tail.

14, Ferusal of the sald 0A revealed that it

was  filed on 13.5,2004.  The applicants therein

challenged the order of 14.5.200# which hes not even
passed on that date. It was eloquently wxpléined,that
when  the netition was filed on 13.5.7004, it was
returned by  this  Tribunal and theresrter 1t was
re-filed and this nlea of the respondents should not

be accepted.

15. We have no hesitation in rejscting the
sald  argument. e
[ 6. Rule % of the Central Acministrative
. Vi . v e R

Trihunal (Procedure) Rules, 1987 reads a< Unders

"5, Presentation and scrutiny of
applications.- (1) The Registrar. or the
officer authorised by him under rule G,
shall endorse on every applicatior  the
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date  on which it is predented or - deemed |
“to have, been presented_under. Lhdt rule
and shall sign the ndursement e -
(7) 1f, on  scrutiny, the
application 1is found to be in order, it
shall be duly registered and ‘given a | =
serlal number. e T '

(3) If  the application,  on
scrutiny, 1s  found to be defective and
the defect noticed is formal in [ nature,

. the Reglstrar may allow the party | to
satisfy the same in his presence, and if
the sald defect is not formal in hature,
Lhe Redistrar may allow the applicant
such time to rectify the defect as he may

deem it [where an - application is
- received by registered post,  the
| applicant shall be informed of the

defects, 1f any, and he shall be required
to rectify the same within such time as
may be stipulated by the Registrar].

[{(4)(a) IT the applicant falls to
rectify the defeact within the time
allowed under sub-rule (3), the Registrar
may, _ by order and for reasons to be

recorded in writing, decline to register e
the application and place the matter

before the Bench - for appropriate
orders, 1" : : '

‘1?= Perusal of thelsame dlearl? shows that
when there are certaln defects in the petition, the
y same can only be removed. Withouf the pérmissiqn . of
the Tribunal. the relieT OldUbe could not be ohanaed
or  interpolated, Nece35ary applioation for amendment
must bhe Flled. It has not been-dqne SO, Inf either
way  1f  the application waé filed evehf:befofg “the
impugned  order. wasnppassed,miﬁgmugtwbeﬁtékenw%tqi‘be'I

without merit and in any case if,theré‘islany_Iqhahge

which is not permitted ' in. law, the - pgﬁition.I
hecessarily on this aspect has to’ fai},_f'HQwevéﬁaﬁ.

kKeeping in view the findings_which’we Chave -~a1réady

referred to above in the Writ Pefltlon filed . We. must

delve on the merits of the matter.

IT) WHETHER. THE PENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION.




18, The guestion as_to whether this_ Tribunal

has  the jurisdiqtigh_t@wantentaiqwmthe anplications

pertalning to members of the other Armed “orces who

are  on  deputation, the learned .counsel  for  the

applicants had drawn our. attention to the Fact that in

an  earlier aonplication filled by Sh. Sataniler Pal and

Qthers (04 No.3202/2001, decided on 1T.11.2002), this

Tribunal had dismissed the application holding:
"We  have. _ . considered these
aspecls, It is & well known Tact that
cause of action is bundle of facts, which
constitute cause of action. In this
case, the uguestion  of absorption ig
inveolved. For the purpose of abssiption

it 1s a well-settled principle tha® the
concurrence of borrowing depear-iment,
lending m.department”"as,” well as  the
amplovee is reguired, unless the
concurrence of all these three parties ix
there, the employee cannot be absortied in
The borrowing.,department,_ In ths case
the  leading department has net given the
NOC  despite the: fact that the  borrowing
department has  written letter for this
purpose  for  granting of NOC by the
bresent  department which is a B&F and
emplovess are also that of BSF, 3¢  the-
court cannot assume the jurisdiction  to.
give any direction“to_the,BSF authorities
A% Section 2 . of the AT Act  deoets  npot
empower - the court  to . entertain “this
petition of member of any Armed Forces
J

seaking a relief against Armed Forces,
Besircdes that since_the parent denartment
1tself  has not”givehhthehwoc_rath@r they i

bave categorically refused to give NOC
anao rather BSF- authorities -had recguested: -
the Respondents to relleve the
applicants, <so they are repatriated as
bar Annexure R-6, R-7,"

19, The applicants therain had chsllenged the
said order of this Tribunal by Filing CwWp
No.7406/72007. The Delhi High Court had et -aside the
saild | order orimarily on the -ground that since  the
order  had heen passed bymthethteiligence Bureau, any
challenge to it squarely fell within the +1.risdiction

of the Tribupel and thereupon_ it was -held:




_fgrf

n”_m"“We;,findMMSUbstanoewio_tne,wplﬁa
becauyse petitiongrgmwga@_mwagm“;d@neoted
against ordeh.ﬁatedwiihilzZaﬂzmiﬁnnexute.uﬁ
A Lo 0A) passed hy  the IB... whereby
petitioners were ~to__ be ordered  to be _
repatriated. The Tribunal was ‘required .
Lo examine the validitymof,,thism order
first hecause it had taken over the issue
of  NOC. Since this order was passed by
the IB, any challenge to it squarely fel]l -
within”“theAjurisdiotion,ofmthe,Tribunal,
_ThereforeLAthevqrdetwga§aed“by&it;waSh;ng.;
1ts  hands off cannot sustain and is “set.
aside, . - C

The  Tribunal Asoresultantly -
directed to revive OA  3202/2001 and_
consider it afresh and dispose it of by
Passing  appropriate orders under law,
Farties to appear bhefore i1t "on 2nd
Dacemher, ZUUZ.w:Meanwhileﬁ petitioner s
Present  status in IB which was protected
by  the Tribunal vide interim order dated
£8.11.2001 shall not be disturbed til)
disposal  of their OA within four months
of First appearance of parties,"”

20, We know from the decision in the .case of

L. CHANDRA _KUMAR v. UNION OF INDIA AND .OTHERS, 1997

SCC (L&S)  S77 that the Supreme Court in. unambiguous
terms  held that right to seek judiéial'réview is one
of  the basic structure of the Constitﬁtion and all
decisions of the,}AdministratiQe Tribunal wouidj be
subject to the sSCrutiny before'thé biviéion‘éénoh of
the High Court within whose jurisdiction}the.Tribunal
concerned  Fell. Keeping in view the said finding of
the Supreme Court, we have not the least hesitation fo
conclude  that the decisions of the High Courts would
b;nd this Tribuhélubeoause this Tribunal has alllfndia

Jurisdiction.

Z1. However, respondents’ learned counsel
contended  that the question raised about,the'inherent
lack of jurisdiction of this Tribunal, had not ”been

aditated or raised before the Delhi Highl Court énd
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conseduentliy, the sald decision cannot bond .

G

>

Tribunal and the question ralsed by the  respondents

2till be considered,

27, our attention was drawn to tie decision

the Supreme Court in. the case of STATE OF U.Pp.

V. SYNTHETICS & CHEMICAL LTD. & AN (1991) 4

139, The Supreme Court held thai even

decislons  of the Apex Court which are sub silentio on

rtain  facts and law would not be a binding

orecedent.  The Supreme Court held: e

"o, Does this principle exitazcd and
apply  to a conclusion of law, which was
nelther raised nor preceded b any
cmnﬂiderationk In other words o<anh  such

conclusions be considered as declars.ion of
iuw: Here agailn the English cour :s. and
Jjurists  have carved out an exoeptiom to the
rule of precedents,, It has bee axnlalned
as rule of sub-silentic. A decl ion passes”1
sub silentio, in  the technical sens that

has come to be attached to that pnrdﬁu, when
the particular point of law involved in the
decision 1is not perceived by the cocurt or

niresant to its mind.," (Salmvnd on
Jurisprudence 12th  Edn., L1550 o In
Lancaster Motor  Co, - (Lomdon) [t V.

Bremith Ltd. the Court did not Ffeel bound
by the earlier decision as it was rohdered
without any argument, without refe-cnce to
the crucial words of the rule and uithout

any citation of the authority’ . .t was
approved by this Coutrt in Municipal
Corporation of Delhi v. Gurnam Kan The

bench  held that, “precedents  sub-3!lentio
and without argument are of no momenu . The
courts  thus have  taken recourse “¢  this
principle  for relieving from in-ustice
parpetrated by unjust  precedent.. A
decision which is not express and 3is not
Tounded on  reasons nor it proczoeds on-
conslideration of issle cannot be duened to
he a law declared to have a bindinu effect

A% i= contemplated by Article 141,

Un1101m1tv,»aﬁd_ consistency . are <ocre of
judicial discipline., Rut that which escapes
1

the Jjudgment without any occasios is hot
ratio decidendi. In B.Shama Rao v. Union
Territory of Pondicherry (AIR 1967 50 1480)
it was observed, it is trite to sav that a
decision 13 binding. not  because of its.
conclusiorns  but in regard to its rﬂtjo _and
the principles, l1aid down  therein”. _ Any
declaration or conclusion arrived vithout
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anblication  of mind or preceded without any
remson cannot be deemed. to be declaration-of
law o authority_waawggneralnnaﬁghapbinding.
4z & precedent. Restrained in_dissenting or.
overtruling 1s for sake of stability and
uniformity but rigidity bevond reasonable

Timits i3 inimical to the growth of;law."
23, It is this principle .wﬁich»~is ‘being

highlighted.

L e T maL e rad heAt e et wum s sl RS Ll - Rs pesemee s -

-

Z4. The Administrative Tribunals had been set
up  primarily to deal with the service matters, Theﬂ
Administrative. Tribunals Act had been passed and’ the

Administrative Tribunals _ draw all their powers from

-

the  provisions o Administratiye;TribﬁnalsLAct,‘1985f:
The Tribunals are creation of the statute aﬁd:ifv the
Acl does not give the power to the Tribunal, it lacks
of inherent Jurisdictlon to hear the matters in this

regard,

™)
%

Section 2 of the Administrative Tribunals
Act, 1985 specifically provides that this provi%ion of
the Act does not apply to 'oertain t officers and

nersons. It reads as under: -

"The provisions of this aAct shall

not apply to, - _ L

(&) any member of the naval, military
or air_  forces or of any " other
armed forces of the Union:

(hy [ omitted ]

(¢) - any offlcer or servant of the
Supreme_ Court . or. _of._ any High
Court lor courts subordinate
theretol]: ‘

(o) any person appointed ‘to  the
secretarial staff of either House
of Parliament - or = to the

secretarial staff of any State
Legislature or a House thereof
or. . in__.the _case_._of. a_ Union -
Territory having a  Legislature,
of that Legislature."
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76, section 14 of the Act Turther tells us

ahout  tha durisdiction and powers of Lhe  Central

Administrative Tribunal. It reads:-

14, Jurisdiction, powers and autiority
of the Central Administrative Tribunal - (1)
Save as otherwise expressly provided i1 this
Act, the Central Administrative T~ bunal
shall  exercise, on and from the apncinted
day, all  the jurisdiotion, powa-: anpd
authority exercisable immediately lefore
that day by all courts (except the SLpreme
Court in relation Lo~ .

() recrultment,  and matters . concerning . o
recruitment, to any All-India Servise or. -
Lo any civil service of the Unicn o a !

civil post under the Union or to & post
connected with defence ap in the defence
services, being, in either case, a post
Filled by a civilian;: '

th) ®ll service matters concerning-

(1) a member of any All-India Sericey
or

(11) & person [not being a member f an
All-India  Service or & terson
referred- - to © in - glayse (e)l
anpointed to any civil service of
the Union or any civil post Lnder
the Union: o '

(11i) & c¢ivilian [not being a member of-
an  All-India Service or a qpnerson
referred to in clause (¢)]
aphointed to any defence Services
or & post connected with deferca,

and  pertaining to the service of such
member, person or civilian, in
connection with the affairs of the Uirion:
or of any State or of any local or o Lher
authority within the territory of India
ar o under the control of the Govermnent
of  India or of any corpotation [or -
soclety] owned or controlled by the

Qovernment: R K
(c)y all service matters bpertaining to

service in connection with the at cirsg

o the Union concerning a 0OErson

BPppointed to any service o rLost

referrad to  in sub-clause (313) or

sub-clause (111) of clause (b), being a
person  whose services have been placed

by & State Government opr any local or
other authority or any corporation lor
socletyl]l  or other bhody, at the disposal ‘
of the Central Government for such
appolntment,
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(Explanation.-~ For The removal of doybts, 1t
is hereby declared. Athat,,referenoes,ﬂtq;m
“Union” in this  sub-sectilon shall be .
construed as including references. also to_a.
Union territory.l

(z) The Central Government may, by
notification, apply. with effect from such
date as may be specified in the notification
the provisions of sub-section (3) to _ local
or other authorities within the territory of
India or under the control of the Government
of TIndia and to corporations -[or societles], i
owned or controlled by Government, not'being . .
a local or other authority or , corporation
or  soclety] conLrolled or. owned by a State
Government: R

Provided that if the Central Government
considers it expedient so to do for the
purnose of facilitating translition: to the
scheme  as envisaged . by this Act, different
dates may be so specified under - this -
sub-section in respect of different classes
of  or different categories under any class
of, local or other authorities or
corporations l[or societies]. ’

(3) Save as otherwise expressly provided in
this Act, the Central ~ Administrative
Tribunal <shall also exercise, on and from
the date with effect  from which the
nrovisions of this_sub-section_ apply to any
local or other authority or corporation [or .
societyl, all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to-

recruitment, to any service or post- in
connection with the affairs. of such
local or other authority or corporation
lor societyl:s and.

(a) recrultment,  and__ _matters conuernlng

(h) all service matters concerning a person
fother than &  person feferred to in
clause [(a) or clause {(b) of sub-section
(1)) appointed to any service é6r post in
connection with the affairs of such
local or other authority or corporation
for societvy] and pertaining’ to the
service of such_person_ in_ connection
with such affairs.”

[AN]

A conioint réading of‘ ééotion 2 and
Section 14 would show as respoﬁdeﬁts aqgued fhét this
Tribhunal may have no_jurisdiétian_beéaUSé_theAAct does
not apply to a member of an Armed Forcé; Secﬁion 14
. Soimink

S R I
MRTER 9 +

also opened itself with the words “Save as otherwise

Tl ¢ 
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expressly provided - in  this aAct, . Therefore, the
nrovisions of Section 14 are subject to the provisions
of Section 2 of the Act.

8. However, as already pointed above and

2

held in  the case of L. _Chandra Kumér {s.ipra)  .that
once the orders of . this Tribunal are subject . to.

judiclal review, the decisions of the Higx Sourt- would

hind  this Tribunal. 1t cannot be stated . that the
order of the High Court was sub silentic because this_.iq

Tribunal had invoked Section 2 and cismissed.. the

application. Rut the Delhi High Court in its wisdom

has held that once the order passed by the concer ned

entertain the application like true soldier bows his

head to the sald decision.

3. Respondents relied upon tha tecision of

™~

the Supreme Court by the respondents in the case of

MAJOR M.R. _ PENGHAL V. UNION OF INDIA AND OTHERS, JT

1998 (%) SC 624. The said Qése pertalrs to'-Postal.
Department. The person was workihg on decutation with
the  Army. A temporary commiésion was  glven. i Thef
guestion for consideration _before the Apex Court. Qas
as Lo whether the Central,Administrative Tribunal‘will

have Jurisdiction to entertain the application or not.

The Supreme Court held that the said per<on could not

he treated as Army personhel and concludzd:
4
"9, As stated above, wlthough

the appellant was selected by the Postal
Department for appolntment to tis post of
clerk, but he could not be glven any
appointment due to want of wvacanc in. the

officer is within-the purview and Jurisdicilon waﬁh;§<;'{Ai

Tribunal, this Tribunalf has L the jurisdictlon toiQ.ﬂ



A§]

/_Q%

unit  of his = choice. . .. Under _ such
‘circumstanceg,",the‘ﬁppellﬁﬁﬁmﬂasﬁpfferﬁdmm
&0 ampointmehp_tgﬂwotkwasma”gleh&win the .
Army FPostal Service on the condition that
he  would remain a.civilian emplovyee on
deputation in the Army. The " appellant
accepted the aforesaid offer and agreed
to the conditions that he would revert to
thea ¢ivil appointment. in . Posts and
Telegraphs Department on his release Trom .
the Indian  Army Postal  Service. _ With
these conditions, the appellant continued
to  zerve in  the Army as- a ‘permangnt
emplovee of the Posts and Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the ., Indian
ALY . However, the appellant was only
given a temporary commission and he
worked as  such till the date  when his
relinguishment was ordered. The
aforesaid facts clearly demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army . Postal
Service and at fo point of time the
appellant became a full-fledged army
personnel. Since the appellant was not a
member  of the Armed Forces and continued
to work as a civilian on deputation to
the  Army Postal Service, his case was
covered under Section 14(1)(a) of the
Administrative Tribuhals Act. In that
view of the matter, the High Court ' was
right in rejecting the writ paetition-
Filed hy the appellant, whereas the
Central Administrative ‘Tribunal -
erroneously accepted the claim "of the
appellant that he is an army persdnnel,
We, therefore, uphold the Judgment® and
order of _the.High.Courtwdismissing-~the~m_
wirit petition filed by . the <appellant, .
Since the appellant while holding civil
post  was working in the Army' Postal
Service  on deputation, the Central -
Administrative Tribunal had jurisdiction
to  entertain and decide the "original
capplication filed hy the appellant.,  We
accordingly set aside the order dated
31-1-1897  passed . by  the . 'Céntral
Administrative Tribunal, Principal Bench,
New Delhl, and remand the case to.it to
decide expeditiously Original-Application

No.1847  of 1996, [ of . the appellant, on
merite,”

30, However, provisions of Séctioﬁ 2 had not

heen considered. and, therefore, the decision of the

Supreme Court in the facts of the case cannot be held

¢

e he the question in controversy. We, therefore,

hold keeping in view the ratio deci dendi of the Delhi
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High Couwrt that we have~ﬁo”optiongbﬂt_to_¢onclude‘that“”‘”'f

thl

ru

entertain the application.

ITIT) WHETHER THE APPLICANTS ARE BEING DISCRIMINATED:

31. Learned counsel for the applicants urged

that in  the past, some of the other persons who had

been takern on deputation with Delhi Police nad been.

absorbed while the applicants are being dizcoriminated.

He referred to us para 5.17 in OA -140/2004 wherein

names  of  such persons have bheen given whe nad been

absorbed on 72.11.2000.

3%, The guestion Tor consideration .s aé to
whether in the facts of the case 1t can be toarmed to
he discrimination or not. Learned counhsel re ied upon
the decision of the Supreme Court in the case of STATE

QOF .MYSORE AND AMNOTHER v. H. SRINIVASMURTHYa AIR 1978

SC 1104, Perusal of the said judgement revzels that

question for consideration before the Supiene  Court

was 1T the person was on deputation and ahbscor bed and

[N

f 1t was to be so done from the date e came on

S deputation.  The Supreme Court held:

"17. On. the other hand, i1t < an
HnquouLed fact Lhat six other emplwces5
whe were  similarly situated, werea
absorbed from the dates on wWhich they
initially doined duty, after depuiat iop
to  the Polvtechnics. It is not the case
of  the appellant that . this  prirciple ‘
whereby the absorption in the Depnr'nwnt‘M;
of  Technical Education was relafed nack
to  the date on which a person initially
came on  deputation, was_  ever deperr ted
from,  excepting "in the ~ case of the
respondent, This being the . case, Lhe
High Court was right in holdlnq that the
State  Government had evolved a princisle
“that 1f a person was deputed to :he
Department of Technical Education < -om

Tribunal heoessarily“mustﬁhaye”anjUﬁiﬁniotion to .

R

1



another department_ and_he_stayed.on..in . .
that other departmgntwfgrga;”re§§cnableﬂ
long time his  absorption. in  that
department should be made to relate back
to the date on which he was initially
sent. " There was no | Jjustification
whatever to depart from this principle of
policy in the case of the respondent, who .
was, inc all material respects, . in  the
same situation as K. . M Chetty. . Very
rightly., the High Court has_held that his
“impermissible reversion” TFfor a  short
while in 1955 to the parent _ department
was no ground to. hold that he was not
similarly situated. as K. Naravanaswaliny
Chetty. This so-called. reversion to the
parent Department for a short period._ in
1955-56 could not by any. .reckoning. be
treated as a break in his service, this
period having been treated as leave. Nor
did it amount to reduction in rank . in
any case, this  “reversion’ -was not
ordered owing to any fault of  the
respondent. It is not- the appelflamtds-
case that the respondent’s work in " the
Department of Technical Education was
found unsatisfactory or that he was. hot
stherwise suitable or gualified to hold
the post of Tailorinngnstruotor in that-
Dapartment. That he was suitable to. be
absorbed in that post, is manifest from
the recommendation of the Public Service..
Commission and 1s implicit in | the
impugned order, iltself.” ' T

33. That is_%notvthe”AoontrdQersyjfbeforé_ Us..

Therefore, the clted decisibnj'must"'bé,jheld to . be

distinguishable. p . L 714».:~“ :
P PR T e S
34, This oquestion had'been‘considehed' by - the

tribunal  in  the case of. ARJUN SINGH NEGI V. UNION O

b et T et e v O

INDIA & ORS.., o.A.Noﬁassxzooas*deoidéa' on;’Zé.Z.ZSUSL
Therein also it was agitated that two dthér éerséné havé
been absorbed permanently. It was held that'itiis al@ays
in individual cases that has to be lookéd_intq;on itsonn
merits. In fact, thé Supreme;cguﬁt in'@hé,Case:of " THE

STATE _OF HARYANA & ORS. V. RAM KUMAR MANN, JT 1997 (3)

sC 450 had commented upon the doctrine of: discrimination.
The Supreme Court held that Government. in its_own reasons
can  give permission 1in similar cases to  some of - the

emplovees to withdraw their resignations.. The . doctrine
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of  discrimination iw

founded  upon existence of an

enforceable right. Article 14 would apoly only when
invidious discrimination is meeted out to eguals.

35, In the present case before us, as is patent

from the impugned order, all persons takesn on deputation
are  helng repatriated.
the sald order. Once a common decision hss been

it cannot be stated that the .applicants are being

dizcriminated merely
vear 2000 were absorbed. Eguality has to ha seen among

Lhe equals.

repatriated from whatever Force, we have no 1iesitation in

We have already rep-oduced above

taken,
because some other rec~sons in  the

Once all persons on deputation are being

concluding that the applicants cannot state Lhat they are. °

i
!

belrng discriminated. Resultantly, we ~aject nthis
argument., .
Iv. IF THE APPLICANTS ARE DEEMED TO BE ARSORBED

IN DELHI POLICE:

34, The arguments advanced have seen that

some  of the applicants had been working for more than

5 vears on deputation. . The "Rules :rovide for

abhsorption

and, therefore, it is contender that the

nust be deemed to have been absorjed.

37. After the arguments had beer
the respondents pointed to us the decision

Bench of this Tribunal _in‘the matter

CHOURSIYA W UNION OoF INDIA

sonolﬂded,

of the Full-

o  NET. . RAM

% OTHERS,

O.A,No.1801/2008, rendered on %.7.2004.

CHEE,

Ror der Security Force. They had

In the cited

those applicants were working as Constables in

joined the
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Intelligence Bureau during the vear 199§,a$ L Becurity
Azsistant | (General) initigliwaqrwauperﬁgd_”of_.five
years hut  continued on deputation. Tﬁey. were not
absorbed and  were reoatriated.' to. their 3p§rent
organisatidnn The following question hdd been posed

for the decision of the Full Bench:

"1, hhether‘fhe applluant can be deemed
¢ have been absorbed in I.B. . under “the
respondents  irre espective, uf the 1nbtnuot10n3'
on the xubWenL7 *

t

2. Whether the applicant has a right to
be  considered for abhs orption in 1.8, w1thout
the consent of Mis Oarent department“ '
3. Generally,"
38, The Full Bench considered various

nrecedents and answered the‘samég

T Applicants  cannot 'be déemed . to

have been  absorbed in IR under
the respondents jrreﬁpeotjve of
the instructions on the subjeot

{2) The applicants have no right to-
be considered for absorptlon in
IB  without the consent i of - the
parent department in. termb of
.instructions contained ln lB-MOM
dated 13.1.1992. SR
{5) Does not arise.”

39. Keeping. inw,view,theﬂ_décisidn'«of the

Larcger Bench, in its broad prlnciple, .the arqument

advanced that after the applicants hdd worked for nore

than % vears and therefore, they are deemed to  be

abhzorbed, must fail.

40, There 1is another way of looking at the

same  matter. The guestion of deemed dbePDtiOﬂ does

not arise hecause Lhere 1< precious 11ttle on - the
record  to  indicate Cthat the consent of the . parent

depar tment has been obtained.

i+




471, Tt was urged that under the [elhl Police.
4ct, | Rules have  been _ Fframed . and.._ therefore, -in.-
accordence with the Delhi Police (General Conditions

of Service) FRules, 1980, there could be permanent

e e o g b

abzorption of the applicants in Delhi Police.

4z, The said argument shall ns considered

hereinafter wherein 1t _is contended thaw  the 'said;;“?k*

persons have right of conslderation for be.ng absorbed

in Delhi Police. Perusal of Rule 17 of Dalhi Polloe

{(Gepneral Conditions of Service) Rules, 1380 Clearly.4"

N ows that it does _ _not contemplate the deemed :

absornption. Resultantly, the said argument must fall.

43.  Pertaining to the <samns “argument;“

reference has been made to the decisior of RAMESHWAR

LR o S A R

PRASAD v.  MAMNAGING DIRECTOR. U.P.. RAJKIYA  NIRMAN

NIGAM LIMITED & ORS.. JT 1999 (7) SC 44 which will be’

in-appronriate. We shall deal with the sald decision

hereinatter agaln but paras 14 and 15 of the decision

in the case ofF Rameshwaerrasad,(supra} are being

nroduced below For the sake of facllliy:

14, We agree with the learned

Counsel for the Respondent No.i &nd make
it clear that. an emplovee who is on.
deputation has. no right to be absorbed in
the service where .he is wo-Ling on
deputation. | However, . in some cases 1t
may depend upon statutory rules to  the

Cecontrary.  If . . rules .. provide _ for
ahsorption of employees ~on daputation
then  such  employee -has a right to  be
considered for absorption in accordance
with the said rules._ As quotzd above, .
Rule 16(3) of the Recruitment Rules .of.
the Nigam  and__Rule % of tha U.P...
Absorption of -Government Servants - in

CPublic Undertakihgs Rules, 1984 °rovides .
for dgxorption of an employee who are on'
dPHUtdlth :
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18, . In. the present, case.,
Cconsidering, _Lhe Tfaclts.. lt S aoparent

that action  of respundent No 1o in not.
pazsing . the .o-_.n_de.tm..‘xz,t.z.r,..,,M..n.e.Da.tt:1a’g,ion . or
ahsorption qua _ the . respondent . was.
uniustified and arbitrary. On the basis
of Rule 16(3) of the Recruitment: Rules,
appellant was dpDOlnLed on deoutdtion in
May 1985, He was_ relieved  from his
parent department on 18th NoyemberL 1985
and doined Wigam on 19th Novembep, 1983,
Under Rule % of the U.P.. Absorption of
Government " Servants - _in. ... Public,
Under takings Rules, 1984, he was required
to File an application for, his, absorptlon
in employment of Nlgam. Thereafter on
the  basis of letter dated 22.12.1987
written by the G.M. (H@) and "on the -
hasis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by  letter
dated 17th September, 1988 wrote to tLhe
GM (HG) that appellant’s service record
was  excellent; he was useful in service
and as he was about to complete 3 vyears
on  deputation, appropriate order of
absorption be passed. HNothing was heard
from the General Managder. Further on
19-11-1990, as_. soonh  as the appellant
completed % vears of deputation, his
deputation allowance was stopped with
effect from that date. The appellant
continued in service without any  break.,
&t  per Rule &4 of the U.P. Absorption of
Government  Servants . in public
Undertakings Rules, 1984 . which was
admittedly applicable, provides "that no.
government servant shall ordinarily. . be
permitted to remalin_on_deputation, for a-
neriod exceading 5 ‘years., . If " the
appallant was not to be absorbed, he
ought to have been repatriated in the "
vear 1990 when he had completed, 5 " years

&

of service on deputation.. By.-not’. doing -
20, the __ appellant _.. 1s  seriously
nrejudiced. The delay or inadvertent

inaction. on the part -of the Officers. of
the Nigam in not passing appropriate
order would not affect the appellant’s .
right to be absorbed.” . ' ‘ 1

Farusal  of  the | Tlhdtha as well jas the rulee{

R

applicable to the re\oondents before the Supreme Court:

clearly show  that ,there waﬁen.é";tlme 11m1t - For

geputation pregeribed; Rule 4 clearly provided thaii

"o o Government servant shall ordlnarlly bei permltted

to cremalin on deputation for @ period exceedlng flve'

vaars', Thereafter, the bUbbGQUBnt rule pruv1ded ror
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“ntion  of such persons.  In the matter before the

|T
‘fl

Supreme Court, the pers sons wWerg continuing to work and

-

in face of the rules referred to above particularly

Sub-rule (1) to Rule % of the Uttar Pradesh Absorption

of  Government Servants in Public Undertdk ings. Rules, -

1884, it was held that the conoerned nesrson  stand

absorbed in the service of Nigam.

G, That 1s not the position before . us.
There is no such rule corresponding to Ruie 4 of the

Rules applicable in the matter before ' the Suprefme

Court. In Tace of the aforesaid,. the plea that
nlicants are deemed Lo have been absorbed -

particularly in those cases where they have vorked Foh,

5 vears or more, must Tail.
V. IF THE APPLICANTS HAVE RIGHT TO BE rUNSIDERED

FOR BEING ABSORBED IN DELHI POLICE

853, Rule 5 of Lhe Deihl Pollue (A uulntment &

lac 2T 'ﬁhw SN i TT e

Recruitment) Rules, 1980 deabwm1th recrultment to the

CGelhl  Police and Clause (h) of the same reads as

unoer :

“{h) Notwithstanding anything
contained 1in  these Rules, where the
ddm1hlxtrafor/Commixsioner_ of Polioe 1is ¢
of opinion that it ~1s necessary  or
expadient in the 1nterest OF. work sc  to .
do, he  may  make . appointments ‘o all -
non—-gazetted categories of both excoutive
and ministerial cadres of Delhi’ Police on .
deputatioﬁ basis by . drawing suitable. .
persons  from any other State(s) or Lnion
territory or Central Pollce,Organwmdtlon
or any other _ force. C Where such
appointments are made by the Commissioner
of Police, the same shall be repor ted to

the administrator forthwith. Such
appointments  onh _-deputation basits <hall
alsc  be sublect to orders issued by the

\‘VW
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ME)
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.

Govt. of Indla/Delhl Administratipn Trof,
time  to. time governing. the. deputation of .

government servants.”

e |
it nermits taking persons from Central Police
Organisations ofF _any _other force on_ deputation  to

Delhi  Police. Rule 17 of Delhi Police (General

conditions of Service) Rules, 1980, thch has strongly
heen relied upon, bermits the Commissloner of Police,
Lo sanction permanent abéorptioh in Delhi Police of
upper and lower subordinates with the consent and
concurrence  of the Head of the Poiice‘foroew_oﬁ'wthe
State/Union territory, or  the - Ceritral “'Polioe

Grganisation. The sald Rule reads:

17, Permanent absorption of
upper and  lower subordinates in other
police forces and vice-versa.- The
Commissioner . of Police, = Delhil may
zanction permanhent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors FTrom other‘States/Union
territories and Central , Police '
Organisations, with. their  consent -and -
with the concurrence of the Head of  the
Folice force _of _  the. . . State/Union
territory, or the ‘Central . . Poligce .
Organisation concerned. _ Similarly the -
Commissioner of Polics, ;mayf'saqgg;png
permanent transfer of upper - and lower
zubordinates of Delhl: Police, ' except.
inspectors _ with, thelr . _‘consent  for,
nermanent- absorption~ih*PolioerorCésﬁaf?
other States/Union territories or Central
Folice Organisation, subject to  .the
concurrence  of the Head of the Police.
force cancerned. In the case of such
permanant transfer of an Inspector’ of
Delhil FPolice to any other .state or -
vice-versa. the Commissioner of Police,
shall obtain the prior sanction of the
sdministrator.” '

46, There was some controversy ralsed bhefore

7/

s to if the applicants were taken on deputation

Y
Y

under  Rule S(hk) of belhi Police (Appointment &
kRecrultment) Rules, 1980, Qr“not; The plea .Qf the

respondents to that effect must fail.
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47,  This is the_onlyﬁgnabling_prqvﬁsionmwhioh

vermits  certain persons. . of ___the Centrsl ..Police

Organisation or State Police to colfie on d@nttatiqn and

sarve  in Delhl  Police. We have _no Fesitation,
therefore, in  reijecting the contentior  of _ the

resnondents Lo that effect.

48, Lear6@d T§;un§e1!“;f0r Jthe =applicants,
however, wanted to take his plea further “hat this is
an  anpolintment to Delhi Police. He reliec upon the
decision of the Supreme Court in.the case of 8I

ROOPLAL _AMD ANOTHER v. LT. GOVERNOR TERCUGH CHIEF

SECRETARY....DELHI AND OTHERS, AIR 2000 SC 594, The

question before the Supreme Court wes totally
different. Before the Supreme Cburt, the controversy

was  as Lo 1f they were entitled to the benarfit of the
service in  the parent department on abforptiOU in
Delhi Folice or not. Therefore, the decision of the
Supreme  Court in the case of SI Rooplal {supra) is

distinguishahie.

49, The applicants have bheen daeputed  on
transfer, i.e.. by way of deputation to serve in Delhi.
Police, The expraession "he may make aspointments"”
does not imply that it is an appolatnent made
regularly in Delhl Police. Perusal of the ltule S(h)
clearly  shows that Cappointment _ is. on deputation,
therefore, the expression “appointment” in the‘contéxtl’
must  mean  only conferment of powar to/act in. Delhi
Police as Constables or otherwise when thay éomé on'

deputation.
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50,  Once the appointment 1s on d?putation, it

_the rights_ of deputationists rather than a

—

carries &l

[¥3]

regular emplovee,

e e e s ee a2

51, so far as the Rule 17 of Delhi Police

{General Conditions of Service) . Rules, 1980 is

concerned, it does not-confer any power or a right to

a person oh deputation to he absorbed.. It depends on

i, . -
the =sanction of the Commissioner of Polilce. Certain

other conditions which we have referred to above need
not he repeated. This guestion pertaining to
interpretation of Rule 17, had been a subject matter
of  controversy in this Tribunal. It was held that
there is no such right in Favour of the deputationists
in this regard. Those persons challenged the declsion
of  this Tribunal in OA 2547/92 decided on 29.8.1997
and the Delhi High Court upheld the same holding that
orders that have been. passed 1in administrative
exigency ocannot be followed. The Delhi 'High Court
renroduced the findings ofxfhis~Tribuna1‘§nd ag?eed
with the same in Cilvil Writ No.5220/1§97-dééided on

7.2.2001 entitled CONSTABLE NAFE SINGH v. UNION QE

INDIA & OTHERS. The order reads:

caaas Paragranh 7 cof  the
impugned Order is reproduced as below: .

~ "Rule . 17, of the  Service
Conditions Rules does not recognise any
right in favour of a deputationist - for -
absorption. . It only aives discretion to
the Commissioner of Police to . sanction
nermanent absorption of certain upper:and
lower subordinates in Delhl Police Trom
other States/Union territories and
Central Pollce Organisations, with their
consent and subiject to the concurrence of.
the Head of the Police Torce concerned.
accordingly the cut off date  for
ahsorption cannot. be fixed on - which -a
deputationist becomes eligible for
absorption, but it would be a ' date on
which absorption is decided to be . made.
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case, this Tribunal had

In the present
sarlier directed.  in_ . common.. CJudgment
2t In O.AVNO.1421/91  and \1m11ar”

bthe applications that if the dopﬂlcdnt

e cle a representation, it would he
conzidered by the respondents and! if the
apnhlicant was found to DO\;@Q&I‘ the

reguisite qualifications under the Rules
on o the date of the impughed order of
repatriation, that is, on 23.1.1991, he

may  he absorbed 'if otherwise - ifound 7
elidgible for absorption. Admittedly, on
22.1.1991, the applicant. had crossed the

age of 40 yvears and,

therefore, 1f h was

not  ahsorbed, he has no' reasonable or
valld around to challende the order of

his repatriation. . We may also pqynt out ‘
a decision of the Supreme Court in State

of Madhya Pradesh and others vs. . Ashok “
Deshmukh and another, 1988 (3) SLR 336,

which says  that in

the absence of | bias -

and mala Fides, an order OT repdtrndtlon

Cmade  in administrative éxigendéied canpnot s T S T
be challenged. We,

merit - in  this G

nesarves to bhe dismis

We  are in

and vaester

The patitioner was

continved to agitate

sed. "

Flation to fhils

Las  on o August

‘therefore, Tind no
A Accordingly it

P
agreement witlh' the

findings of the Tribunal as it is
i law that a deputationist Has no

right to resist
parent department,
repatriated as far
8. 1892 und hre
this question 'before

the Tribunal as well as befTore ' this
Court, We do not find any ground toltake

&, contrary  view than ' the view, as
expressed by the Tribunal in the Dresent

case. The petition is, therefore, devoid

of merit and the
accordingly. "

sameé 1s dismissed

his  orovides the answer to the argumeﬁt; SO much

thought of by the learned counsel.

\'%

l\‘

STATE OF PUNJAB AND OTHERS v.

.f)

(149

In fact, the Supreme Court in the case ot

INDER SINGH ﬁND QTHERS.,

1887) & &SCC 377, held that a person on deputation

cannet claim permanent absorption on deputation post.

{

s
e
+

& perzon  on deputation can

. Laarned counsel for the appi;cants in

urged vehemently that once the rules provide that

‘ P
be taken and permanently
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ahsorhed. therefore, they have right to be considered
I

and  once  that right iz defeated and i$f_not heing

given, the Articles 14 and 16 of the Constitution are

viclated. Qur attention in this regard was drawn

towsrds  the decision of the Supreme Court in the case

of  C. MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

OTHERS. AIR 1976 8C 2377. Therein also, the_

deputationist Sénior Health Inspectors were claiming a
similar right of permanent dbSOFﬂthh and the Supreme
Court  held that such a right did. not exist. “.If was
helcd  that there was no scone under the Cadre and
Recrul tment 'Regulétions,»for their absorption and it

was dmpermissible to do so.  This shows that the clted

deciszsion  was confined to the peculiar facts that were

hefore the Supreme Court and is dlstlnqu1<hable.

B, In  the case of STATE_OF ANDHRA PRADESH

AND ANOTHER v. SADANANDAM AND _OTHERS. AIR 1989 sC

2060, the Supreme Court held: NPT h;‘j

"16. We are now only left with the
reasoning  of  the Tribunal that there is  no
justification for the continuance of the old
Ruls  and for personnel belonging - to -other
zones beilng transferred on promotion = to
offices in other zones. In_  drawing such
conclusion, the Tribunal has travelled bevond
the limits of lts durisdiction. We need only
point out that the mode of recruitment and
the category from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the
execulive, It is not for judicial bodies to
31t in  dJudoment over the wisdom of the
executive in choosing the mode of recruitment
or the categories from which_ the recruitment
should be made as they are mdtters of policy.
decision falling exclusively  within the
purview -of the executive. As ‘already stated,
the guestion of filling up of posts by
Derions helonmlng Lo other local categories

or Zones  1s a matter of Tadministrative
_hecessity  and exigency. When the Rules

nrovide fFor such transfers being effected and
when the Lransfers are not assalled on the
ground of arbitrariness or discrimination, the
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nolicy of Lransfer__ adobfed hy the

Government cannot be struck. dovn by Tribunals

or Court of Law," ' | :

Tt is obvious thatMSuDreme“dQuanbe;dfthat if there

oy
H4

. R : e
s policy fTramed, itAshouLdﬁbewadheygd“to! But as

would be noticed hereinafter, the policy 1is subject to
change and in the present case, the oollcy adopted ha

S
s
been not. to absorb any of the deputatlonlsts

Resultantly, even the cited case will have'Vﬁb-

application to the facts of the present case. . .ji
' L (- . .

55,  Our dttentlon 1r this rémard was drawn to

the letter written from the office Qf Fommlssioner of.

Police in  the year 2000 referrlnu to the fact Yhat

, ‘ , d
there 1s a ool1oy that after one v0ar. a person who

has served on.deputatlon!-can”be conwldered Ce
i s .
%56, our stentLon was further drawn’ towards

Page & of the counter Dlylln OA 1293/2004 that thcre

were certain guidelines in Fhis reJ&Tj
| .

i

| R

[ 1
57. on record, no'suuh duihelines have becn
produeed, But  the poll y dec1310n\or quldellnes 7n

i

this regard can always be ddwudloated onh basis of the'

!

material placed before us., As would be noticed, the

' |
i

respondents have taken a decision not to absorb anyaof

the deputationists. The [reason given is that mqre
l - _
than 500 Constables have  been '  recruited and,

therefore, the deputationists must b@ reverted back.

It iz obvious that there is a ohangeiln the policy and

}

what, nas been referred to above oh, behalf of the

applicants will cut a little ice in' the backdrop of

theze Tacts. . . s
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EX:N In. that event, learned counsel for_  the
anplicants has drawn_ our  attention to VACANCY
positions to demonstrate that sufficient _number  of
nosts  of Constables are-still avallable. Even 1T the
new Constables recrulited. or absorbed, still fhere

woulo be sufficient vacancies.

59. This is a policy deoision; This
anplicants had been taken on deputation as per the
reguirenent. We have alreardy referred‘to'above that.
the applicants have no right to be absorbed. - If the
respondents  do not intend to absorb tﬁém pérmahently,
they cannot insist in thié fegard.- In this view of
the matiter, avallability of the posts will_not confer

a right on the applicants.

(=3

o, In fact, most of. the present applioant%
had earlier also filed Petitions in the Deihi. High
Court.  Writ Petitions . No.9100-9226/2003 ocame up
hefore the Delki High“court5ohfz?rr:éoﬁarijhé7wnérH£{

Hioh Court dismissed the Petitions holding tHat:

"We have heard the counsel for

the petitioners. We do not find “any
Fforce in  the submission of counsel for
the petitioner. The petitioners are

nel of CISF, ITBP . and
CRFF. Their period of deputation to the
Delhl Police was Tor one vear. Even
though 1t was contended before us that
Ministry of Home Affairs has settled the
termes  Tor deputation for three vyears: but
Delhil Police has taken the petitioners on
deputation _ for,_ a. period of one vear,
therefore, they cannot claim that  they
are entitled for deputation to a period
of three vears. Even otherwise 1if
certain posts are to be filled in Delhi
Police whether for the purpose of. new
recruitment  or in terms of the affidavit
which has been filed in Public Interest
Litigation in other writ petition that
itself cannot give right to the

recruited person
-
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: petitioners ror dmoolntmenf to qu<h nosts .
oF Tor Turther continuation of deoutdtlun
ot moreover these ODDOrtUﬂlLlea of
employment should be glven me other .
nersons  who are  unempléved and are
seeking employment as Constable. ih Delhi
Police. The petitioners who_have already
been workina with the _ resppotlve
paramilitary organisations have no, vested
right for appointment or contlnuatlon of
their deputation if respondent do not
desire the same.  However, Mr. “Bhushan
has contended that children of some of
the Detitioner;“_dle N studylng CLf the
transfter order 1is given effect Trom
3.2.2004, it would entail hardship to the i
children who are studvlna in sichools.
M. D.S. Norawat, DCP (Headgquarter)
Delhi Police 1s orebent in the Court. He
savs that ‘they will not 1mp1em@nt the
pranster order ©ill 30.4 2004 P

. I J .
(Embhasis:added) - f}]

This answers the arguments of the appllcanis, Beéause ‘
as TFar back asg January, 2004, thelr Cldlm had been
redjected, keeping in View,the hardship; théy were
granted stay o implemsnt the transfer‘:order_ till

30.4,.272004, Wem“were,‘infohmed‘ that Lh ieaTter the l‘

General Elections were placed. It was followed by the ﬁ,

impugned orders. A Fresh_bunch;of,petitions have been
. [ . VI

C o T

filed. Totality of their facts;indioate that there 1is

o T IR A

no merit thereln.

; ' .
Co R y
61, For the reasons given{ above, the .-

aforesalid Original Applications must be held. to be-

without merit. They fall and are dismissed.

[, 2 it e g i £

Member (AY 70 “f‘ﬂf"-“w»~”~“7fﬁﬁTEﬁgiﬁman
| o 2 a. T -,&mk
._,,\' NSN :,i' . ' . N,_,,l -t '
9.7.2004

At this stage, leamed bouﬁsel fér the.épplicanﬂﬁlrequest
that some time may be granted to challeﬁqe this order;gywé ailow

the applicants time upto 19.7%'2004, The 1nter1m order passed in

individual cases would contirme till 191"L<OO4 L
Issue DASTI order. , o -

(R.K. Upadh aya ) A Lo ( VS Aggarwal
Member : bk . Chalrman




