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New Delhi this the

Hon’ble Shri V.K.
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4,./‘2\- s B
day o1

Majotra, Vice~Chairman

Horn’ble Shri Bharat Bhushan, Member (J)
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ORDER

Majotra, Vice-Chairman
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(A)

(A)

Learned
applticant while
NCERT, was selec

counsel heard. He
working as Reader in
ted for appointment to

| PR | | R -~ —~
than’), which is a
the Ministry of Hu
-~ o~ -~ - - La, o
remained i that
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(1v) of the Agreement dated 15.6.19%4 between
applicant and Government of India Applicant carried
the matter to the High Court through Writ Petition
No.4826/1988 Vide order dated G6.11.1888, High Court
enabled the respondents to take disciplinary action
against the appiicant according to law Applicant was

vide order dated 30.11.13%8 by the High Court in Writ

the High Court. Applicant was repatriated to

parent department (NCERT) by the Ministry of HRD vide

ordeir date 12.2.1998. The High Court vide order
dated 24.11.19%8 gquashed the order of suspension of

appiicant stating that there was no impediment o

in Sanskrit in NCERT. He was promoted as Professor of
Sanskrit in NCERT w.e.f 27.7.1988.,
2 Applicant has assailed Annexure—-A, Colly

Civil Services (Classification, Controcl and Appeal)
Rules, 1365 (hereinafter called as ‘CCS(CCA) Rules’)

3 On  behalf of applicant Tearned counsel
contended that the parent department could not have
initiated disciplinary proceedings against the
applicant for allegations relating to the period when
e was with the borrowiing authority, i.e., the
Sansthan., He further stated that while the Director




ot NCERT 1is the competent authority . to order
disciplinary roceedings against the applicant,
impugned order (Annexurs-A) has been issued Dby an
incompetent person, i.&., Joint Director.

4, To our specific query as to presciription
of +the competent authoiity unaer Rules/Regutlations,
1earned counsel drew our attesntion to Rule-54 of the
Memoirandum of Association and Rules of NCERT This
Rule reads as follows:-

"54, The Director shall prescribe tne
duties of all officers and staff of the
council and shall exercise such supeirvision
and disciplinary control as may be necessary
subject to these Rules, and the
Regulations”.

5 As regards the functions and powers of the
Joint Director, Rule-56{(a) reads as follows:-

"56.(a) The Joint Director shall assist the
Director 1in his duties as the principal
executive and academic officer of the
Council and shall be responsible for the
propeir administration of the council and the
institutions of the Council under the
direction and guidance of the Director”

6 No Rule has been shown to us on behalf of

o~ o

is incompetent to initate disciplinary proceedings
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and conduct disciplinary proceedings against an
employee whose services had been lent to another
organisation He further stated that as peir thess

There is nothing in i

»

prohibiting the
disciplinary proceedings against an employee whose

service fiad been

(1]

repatiriation of such a person. As a matter of fact,

under Rule-20 of CCS {(CCA) Rules a decision was taken

State Government servant whose services were

by the Central Government and were rep

disposal of the State Government It was directed
that the Ministry/Department of the-Central Government
could complete preliminary enguiry as considered

orward the relevant recoirds to the

State Government for instituting departmental
proceedings and Turther necessary action. In the
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the appiicant. Next, it has beein contended on behalf
of the applicant that /ige Annexure A-3 dated
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15.9.1998, applicant’'s services were terminated in
~ e - —~ P, A ~ P f - AY o~ [ . ~ g~ —~
teirms of Paira (3) sub~clause (iv) Of the Agreement

A-4) made in CW-49826/1938 CM 3866,/1598, the Hign Court
stayed the operation of order dated 15.9.1958
restraining the respondents Trom interferring with the
right of the petitionsr to work as Dirsctor of the
second respondent organisation, uintil fuirther orders.
on 6.11.1998 (Annexure A-5), the order dated 25.9.98
was modified restiraining the respondents from

Director of respondent No.2 subject to the power of
o J

the respondents to take any disciplinary proceeaings

against +the petitioner in accordance with law. C.W.

No.4926/1998 was decided on 20.4.18%9% by the High

Court (Annexure A-8) with the following

observations/directions to the respondents:-
"with reference to the order of suspension
issued by the first Respondent, once tne
Jjuia relationship had come to an end by
virtue of order issue by the first
Respondent repatiriating the Petitioner to his
parent organisation, the jurisdiction of the
employeir to pass order of suspension would
come to an end and the order of suspension
automatically ceased to have any force . in
law. Therefore, the order of suspension
dated 24.11.1998 has become a brutum fulmen
and no longer enfoirceable in taw. Tne same
stands quashed. It is hereby declared that
this will not in any way affect the career of
the Petitioner in NCERT.
This would take me to the guestion of
petitioner joining his parent oirrganisation.
The Petitioner had been repatriated to his
pairent organisation aind the oider ot
suspension dated 24.11.1998 ceased to fiave
— -y Lo - e _~y La ol P EI Py -~ 4~
any 1 oifCe i Taw. 1nereroire, there 1S
absolutely no imediment of Petitioner joining
tlha  NCERT. The NCERT shall immediately take

<
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From 13.2.199% onwards shall be paid bw

MGERT .

Beth the writ petitions stand disposed of in

above terms'. ‘

? . on behalf of the applicant at tion  has
also been drawn to Govt. of India orders (G.I. M.F.
. N . 8(3) (Co~ord)/56, dated 10.5.1956)  under
F.R. B These orders read as follows:i-

\f

-

the pestitioner bkack in service and pay him
all duss pavable to him in acscordance with
law. The arr=ar of pay and allowances to the
petitionsr shall be paid by the second
respondent  till the date of repatriation and

"(1) Extension of temporary post of a
Government servant under suspension:— The
question whether 1t is necessary to extand

the terms of the post held by an officaer wha
s placed under suspension pending enguinry
his conduct, if he is in temporary

i

into

service has been engaging the attention of
the Government of India Tor some time past
This wguestion will arise. only if it 1is
decided to pursue the enguiry against the
suspended officer to its logical conclusion,
instead of terminating his services under the
ces (T8) Rules. Where an indivicdual is due
ta  be discharged from service on account  of
the axpiry of the sanction of the post held
by  him, or otherwise becomes liable to be
retrenched when he is under suspension, the
guestion whether he should be s0 discharged,
il whethsr, to enabls disciplinary
procsedings being continued, special steps
should be taken to provide a post for him
should be examined on the merits of gach case
and his post =sxtended Tor an appropriats
peiriod. n these circumstances, bthe vacancy

causad by the sxtension should not, howaver,
be filled.

The authority bompwfent to dismiss or chDVp
+he officer concerned From garvice, may, in
siych circumstancss, i$$ue orders extending
the post without reference o the higher
admninistrative authorities ordinarily
compatent To sanction such extension or Lo
rhe Finance Ministry if delay is anticipated
in obtaining sanction, before the expiry of
rie terms of the post,- under the normal
procedura. Otherwise the sanction of the

competent au

thority should be obtained as
usual”. . :
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We have carefully gone through the above instructions.

These relate Lo extention of temporary  post ol

Government servant under suspension. The applicant’s

case is not covered under these instructions.

10. While the applicant had been taken back
into service with NCERT, respondsnts have now, by the

ated the disciplinary procesedings

e

it

o

impugned ord

&
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against the applicant’s action/inaction while he was
serving with the borrowing organisation. Learned

sion

[

counsel  has relied on Gujarat High Court’s dec
made on  15.9.1978 in the matter of Mohanbhai
Dungarbhai Parmar Vs. Y.B. Zala and another
1979 ({315LJ 130 stating that institution of
disciplinary proceedings after an inordinate delay of
1-1/2 year constitutes denial of reasonabls

apportunity to show cause.

1. The Migh Court - had taken into
consideration the nature and contents of the charge in
that case against a Constable. The High Court

observed that it would be asking for the impossible to

axpact the Constabls - concernead o explain
satisfactorily the reason which occasioned the delay
in reporting for duty. The facts, herein, are
distinguishable. The applicant is not a Constable! he
intellectually far superior than a Constable. The
e vn ot b .
actual dalay for initiating the challengaed

h
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disciplinary proceedings cannhot be considered as
denial of reasonable opportunity to show cause and

violation of principles of natural justice.

iz. Taking stock of the reasons stated and

dismissed in limine
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discussion made above, thi

b@ing'devoid of merit.

o

harat Bhushan) (vV.K. Majotra)
Member (J) vice~Chairman (A)
C.



