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New Defhi-12
Applicant
{By Advocate: Shit Rajinder Nischal)
Versus

1. Union of India through Secreiary

Mo Industries, Govi. af india

Udyog Bhawan, New Delhi
2 Joint Coniroller of Patenis & Designs

;‘—'meﬁt {¥ifice Branch, MM Bullding

Karol Bagh, Mew Diethi-5
3. Shii Alay Kumar, Peon 4o@ shri Ghanshyam, Peon

sfo Shii Mahavir

Joint Conirolier of Patenis & Designs uillng,
Patent Office Branch, MM Building G Ngw Delhi =5,
¥arol Bagh, New Deim—ﬁ
..Respondanis
{By Advocate: Shii K.R. Sachdeva)
R DER(ORALY

This OA has a checuered background. The applicant — Shri Ashok

Kapper — was initially appointed as a Walerman on daily wage basizs Tor

apout 120 days from June 1937 until December 1887 and thereatier
appointed a5 a Peon on ad hoc basis from 21 51958 upili 15.8.1584, as

agmittad by the respondents fhemsalves in their reply. The applicani,

howsayaer, claims that he worked for 180 days during 1957-568 as a Walerman

nd subsequeniiy a5 2 Peon from 20.10.1882. He claims ihat he had
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compleied more ihan 206 days of service. During Iha yesr 1993 ihe

applicant along with one Raj Kumar had filed CA-2085/59 before this

Trisunal for grant of temporary staius, which, however, was nof allowed by

the Tribunal but in #s order daied 17.2.2000, the Tribunal obseived as

under:-
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“5. As the &}Qh&ﬂi’!'f’: have besn in service from 1998 for a
period of two years contin usty and that had completed
more than 206 days, ihey are, however, entitled io be
considerad in preference o the © %‘:e: frashers of juniors in
the f{uiure appoin ?:ﬁemb of casual labourer i the
raspondants depariment.”
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2. It appears that during May 2000, tha respondents appointed five group
Iy Peons against the vacancies. While Rai Kumar, who was iha co-applicant

Z

in C}ﬁ—féﬁaw% was one of those five appointess, ine applicant was | iefl oui,
even *muqh he was senior to Raj Kumar in terms of their engagemeni/ad
noc appoinimeni. The applicant ther aofier filed 3 Review Application alond
with BMA, in which it appears fhat he had challenged ihe appoiniment of his

d{)p ant, which, however, was dismissed by the Tribunal on iha ground

s

of limitation vide its order dated 8.8.2000. Suk baequently, the appiiﬁant jiled a

Contempt Petifion Mo.43072000 before the Tribunai alleging fhai he was nol
given any preference, as diracied by the Tribunal vide iis order daied

&l

17.2.2000. The said CP Was gecided by the Tribunal on 14.5.2001 holding
that since the Tribunal han ordered preference only against appointments of
casual labourers, no confempt was made sut. In the concluding paragraph,

the Tribunai held as under:-

“5. Under the circuy staz':»“faf‘ ihe C.P. is droppad -an{i notices
are dischat s:z ed gft noting the submissions made by
respondenis’ ﬁvmi hps’.’)ﬂ insir uw:ms irom the -.ie,f-mmemcsi
rapresantaiive mf:; was present in Court, that applicant Ashok
¥apper's claim for reengagement woulld be considered g’“ﬂé"s

siture recruitments are made i Group ‘0 category.”
{emphasis supplied}

3 As alleged by ihe applicant thal even though an underiaking was

£

given before ihe Tribunal thal his claim for reenga ament would be

considerad when fuiure recruitments are made to Group ‘D7 category, they

have continuousty ignored him for the grani of consideration what {0 speak of

praference, as dire ectad by the Tribunal. On 7 02002, the respondenis caiied
the appiicant for interview for ine post of Safaiwa fs—-:m'n—Fa:'ash bui did not

appoint him despite the undertaking of giving him preference. Subsequently,
on 5.5.2003, when two posis of Groub ‘D fall yacant, the respondents again

invited candidaies from the Employimeni Exchange as aiso from ihe open

market but did not appoint him.
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4 Loamed counsel appearing on behalf  of  ihe- applicant  has
yehemently argued that in the peculiar background of the case under which

the applicant had rendered more ihan 206 days of satisfactory service and as
per 1588 scheme of The respanééﬂts, was entitled to reqularization, his right
is baing denied just bacause he had approache ad ihe Tribunal. Despile ihe
underiaking given by fhe respondents themselves that his case wil be

considerad as and when recruifments o Group ‘D7 posis are held, their
copduct in fact goes to show that no such consideraiion was ever given. in
thair reply, the respondents have sialed thal Ihe applicani was given
preference in the matier of calling him for interview aifhouch he was age
barred. Stating that relaxation of age o the exient of service rendered by any
casuaifad hoc employes is, by now, a seiiled law, the respondents couid not

take this 3s an excuse behind not rendering substaniive prefersnce in fhe

packground of his pasi service. The counsel has furlher allegad that fhe
whole selection to the two posis of Peon inferviewed on 3.11.200% was
conductad in 2 perfunciory manner and Ajay Kumar and Ghanshayam were
appoinied to the post of Peon on ad hoc basis without giving any preferential
right o the applicani over thasa two fresh appointees. He has fu *1er siaied

hat nepotism is wiit large on this selection as Ajay XKumar is a son of UDG
Shri Mahavir, who is working under the Under Secrefary in respondent

Mo.i's organizaiion. The counsel further argues ihat ihis has nol been
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rebutied or denied by the res
contends that the eniire sslection made by ihe respondenis should be
quashed and the applicant provided subsiantial justice in the form of &
direction io the respondenis o appoini him against a group ‘D" post. The
applicant, being a poor person, is baing repeaiedly harassed by ihe

respondentis, e claims

5. The respondents have contesiad ihe application. Leamned counsel for
respondenis has, at the iniial siage, aiiampied io raise the point of res
idficats contending that iha aﬁpiicani had already agiiaied the matier
repeatedly before the Tribunal and had filed revision application as also

contempt petition, which have ak been dismissed. Howaver, afier a perusal
of ihe orders ad sefatim, when it was §3’0iﬂ§:§d out to him thal the respondenis

-

themsalves had given an undeitaking on 14.5. 2001 at the time of disposal of

tJ

CP-43 ELU thai applicani’s claim for reenga agemeant would be considered

when recruiiments are made in Group ‘D caiegory and th 12t the applicant has

&ai
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not been reengaged as yel, the learned counsal has nol pressed the

plea of res judicata and fmiation.

&. On thae merits of ihe case, howaver, he has submitied ihat he
appiicam has not exhausted the deparimental re edy inasmuch as ha also

prasumes ihat his representation will be rejecied. Confending furiher, ha ha
aroued that the case of the applicant has no leaal foundation since ihe aarlier

~

order was only for preference 167 engagement as casual iabourer,

7. He has further contendad that when vacancies of group ‘T pOSis were
available, candidates were called for from ihe Empioyment Exchange as aiso
through an open adveriisement in fhe notice board and a duly consiituied
selaction committes afier interviewing ihe candidaies gave their
recommendations, in which unforfunately, ihe appiicant could not make the
grade for being appointed. Thus, Ihe learnad counsel coniends that i cannol

ha said that his case was nof considerad.

8. | have carefully heard the leamed counsel for the parties and also

have gone ihrough the records of the case. Since the iearned counsal for

applicant had alleged malafide in the enlire process of the selection, | had
called for ihe original records pertaining fo the seleclion from ihe

respondenis-depariment.

4. From the seres and sequence of lifigations, which are in ihe
background of fhis case, | find thai the respondenis have nol denied the
sngagement of the appiicant iniially on daily wages as a Walerman and
subsequently as a Peon on ad hoc basis. While his case jor grant of

temporary siafus had been rejecied since he was not on the roll of the
respondenis on the crucial date, the Tribunal had clearly observed that he

was i0 be given preference over other freshers of in future app@%ﬂimenis o

A

casual iabourers. it is not denied fhal subsequently, ihere has bee

2.0.2002 when his

el
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sejection of group IV, i.e., Safaiwala-cum-Farasi o
junior was selected. That selection had been challenged by the AppHC
which falied on accouni of imitation. However, wnef CR-42052000 was

disposed of by ihe Tribunal, i was ihe ragpondents who had aiven an

W ue W

wouid be considered

underiaking fhat applicant’s claim for resngagement
when future recruiiments are made in Group ‘DY category. i view of this

underiaking, the argument advanced by the learmned ¢ ounsal for respondanis

i
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- was 10 be given only Tor engagement as casual {abour, |
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that referen
am airaid, is Tailacious and noil susiainabie. in ihis oaciﬁgrounfj, i have
scrufinized the deparimental records and o my suiprise, | mm ihai thera is
no mention with regard {o the observalions of the Tribunai of ihe undariaking
given by the respondenis ihamselyas in any of iheir noling. On the conirary,
when twp vacancies for ihe pDSI of Paon arose, thay approached the

Employment Exchandge, Kibri ., Mew Deihi to sponsor the candidaies.
Wihile simui‘zaﬂeeusiy, thay aiso inviied applications ihrough open

in iheir notice board. in response ithereio, they furiher
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constifuied 2 selaction commiilise, wiip held the interview on 2.11.2003. 1 ind
from ihe minuies of ihe sejeclion commiliea, which has been wrongly
described as minuias of tha meeﬁng of the DPC that while 18 candidales,
who had applied in response 1o the open adveriisement appearad beifore ihe
selection commiliee, 17 candidates out of 41 sponsored by the Employmeni
Ex':ﬁs*ecze appearad before them. Tha selection committee has made out two
separaie salection lists, one for the candidaies, wio had bean sponsorad i:}},f
the employmeant Exchangs and another one for the candidaies, who applie

in response io the opan adveriisement. While Ajay Kumar, who is alleged io
be the son of UDC working under the Under Secratary of respondent No.i's
organizaiion has been piacéd ai Si.No.1 on the seleciion ist preparad for

opeit adverlisement candidaies, privale respondent Mo 4 Shri Ghanshyam,

nas been placed al 8i.No. 1 from oul of the candidaies racommendad by ihe

O

Employment Exchange. The selection committee at no stage was informed
by the respondenis that the applicant in the present case was o be given
preference in keeping wath ihe underiaking given before the Tribunal, as he
had eariier worked with the respondenis and that his working had been found

i0. 1 further notice ihal ihe respondenis during the eniire process of

Lia
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recruitment had completely forgotien that there was an underiaking given by
icant and had compleiad the full formality o
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them with regard io fhe ap

i peopie from other sources. it appsars that they only realized when
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ihe applicani made a represeniation winen he came to know ithat fres
appoinimenis are being made. In the lelier dated 3.11.2003 issued by
Asgsigiant i‘.:f:n'a'f.ﬂ:-iiér of Patenis & Dasigns addressed io the Coniroller
& Desians and Trade Marks, Mumbai, it has been siaiec

s
&}
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that the confempi nolice has been dis»—:has'ge: aiter noting the submission

nent would be considered when fuiure
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recruiimanis are made in Group ‘DY categqory. Tﬁez‘e*;‘are, a raguest was
made io the Coniroller General 1o relax the age in case of applicant, who had
ound {o be over aged on the dale of iha interview. The letier from the
Dielhi office was faxed on the vary dale of iha interview o Mumbai and the
relaxation was obiained by fax on the same daie and the applicani was
permitied 1o appear before the seleclion commilies. According io

iull compiliance of the underiaking

ﬂ:l

ragpondenis’ leamed counsal this was ih

agiven befora the Tribunal This argumeni, on the face of ¥, exposes the

respondenis inasmuch as the quesiion of being over aged had not been
raised when his junior had been appoinied in ihe selaction held on 2.8.2002.

Since an underfaking had been given before Tribunal Tor consideration, i
appears {0 be a¥ cover up aclion fo grant age relaxaiion al the last moment

r

50 2510 complele ihe formalily, though emply in ifs conient.

Tl

ha ieamed counsal has aiso siated That when ihe salaciion
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7 dUe Cons 15@9{10;1 placed him at 81.Mo.5 of the marii list

o
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Comimiiiee had, a
from amongst the candidaies, who had applied in response o ihe opan
adverlisement, i could not be siated thal he was nol given due consideration
i preference. | am afraid, this coniention of the learnad counsel cannci be

=]

accepied. Firsily, | find thai the eniire process of selaciion is fraughi with
serious irreqularities and lllegalifies. | nolice ihai ihe selection commitiee has
prepared Iwod panels; one for candidaies sponsored by ine Emplovment
Bxchange and ihe oiher from oul of the candidates who haé applied in
response {o the open adveriisement. This is nol permisaibie sinca ihe role o7
the seleciion commities is io prepare only one pn-m; afier interviewing all the

candidaies irespeciive of whelher fhey had been sg:zeﬂs&reci by ihe
Employment Exchange or applied in response {o the open adveriisement.
The recruiiment rule does nol say ihal one candidaie each had io be
selecied from the iwo sources from which the applicalions were raceived.

Secondly, | find that despile an underiaking bsing given before the Tribunal

]

nefiher their racords any wnere indicaie ihat his ﬂ‘fpme ce should be taken

¢
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into account for giving him prefarance, nor has the selection commities been
informed aboui the observations of ithe Tribunal or underiaking of the
Depariment thai the case of the applicant has o be considerad on a belier
footing than those of the others. | also find from the records ihal ihe
Administrative Officer of the Depariment has given a cedificaie dated
£.1.1999 in which he has categorically sfaled ihal the conduct and characier

of ihe applicant had been satisfaciory during the period he worked with the

T
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Department. Furihar, 1 also find that Ajay Kumar h[as bean placed at
SLMo.1 in the list of the panel from out of the open market, who is alleged io

be the son of the UDC and an element of favouritism has been alleged by the

The relationship has not bean denied by the
respondenis. This also casis a serious refiection on the saleciion process
and conduct of the case. Furher | find ithat the commiliee has not
commented upon whether or not despite the satisfaciory work, performance
of the applicant when he was engaged in the pasi, ha could ol be ranked
higher ihan the candidaies who applied in response o ihe open
adveriisemant, which makes it clear that no preference of special
consideration was accorded 1o the appiicant.

17, Under the circumstances, | hold that the entire selection made by the

s

respondenis is ireguiar and, iherafore, has io be quashed. The
respondents, [herafore, have io prepare only one panelfmerit list, if

necessary, afier holding a fresh inferview, in witich applicani’s name musi be

placed before the seleclion commities wilh special reference fo ihe
ayperience that he ha :zainef:i and that an underizking had been given
hafore the Tribunal that his reengagement would be considerad when fuiure

recruiimenis made in Group D 2qory
i OA thus succeads and is disposad of in the aforestated erms
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