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CENTRAL ADM1N1STR4T1VE TRIBUNAL
• PRINCIPAL BENCH

OA No.3022/2004

NewDellii fliis the day ofFebraai)', 2006

Hosi'bleMr. V.KJvfe.jofcra, Vice Ciiairmaii (A.)
Hoii'bie Mrs. Meera Clililbber, Member (J)

Miilcesli diaiider Chatiir/edi,
S/o Slrri Jagdish Prasad,
President ofL-7 A> Rail%vay Colony,
Deiiiadim and employed as ;
Crew Controller in Loco Sired,
Northern Railway atDelrradmi.

(By Advocate Shii Aslitoush Shanna)

VERSUS

1. Union, of India
Tbroiigli tlie General Mjinager,
Nortliem Railway Headquarters, F>eroda House,
NewDeliii.

..Applicant

2. TlieDi^'isiond Railway Manager,
Northern Railway, Moradabad.

..Resfjondents

(By Advocate ShriRL.Dliawair )

O R D E R

(Hoir'ble Mrs, Meera Chliibber, Messiber

By this OA, applicant has diaJlenged the spepidng order datea

30.1.2004 passed in compliance vnth Tribunars order dated Ji.lO./Owj.
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The said orderreads as luider.

"Youx promotion as Dr.Goods has been considered the date of
yom: jmiior Sh. Atiqiie Alnnad was promoteu that is, 4.2J^^ mbttad oi
ll.li.92 on profomia basis and actual from tne^ daie Oi. you.
shouldering the higher responsibihty vide tins oftice notice i o.
952E/SP-l/Driver/Selection dt. 9.1.04.

Your farther promotion as Sr.Dr.Goods has tody been made from
the date ofyour junior Sh. Atique w.e.f 14.7.1995.

y Earlier you were given perfomia promotion compared to your junior
Sh.Jagdish Singh-II as Dr.Goods as well as Sr. Driver Goods ^aae
notice No.752E/EO-l/Dr./Seiection dt. 17.1.03 whereas you have now
claimed your promotion from the another junior candMate Sh.Atique
Alimad and accordingly your request has been considered and you
have been given the promotion from the date Sh.Atique Aiimad was
promoted as mentioned in the above said para. Yoiix fwtner
promotion as Dr.Passanger in Gr.Rs. 1600-2660 %vill be made after
passing the selection as this post is a selection post. On passmg the

1 hp. nnTi?ridered for T>romotion

As regards you claim for pajonent of arrears, it is mentioned, that
arrear is not pavable in such cases as per the insfcnictions issued imdei
Hd.Qr.ietter No. •831E/63-2/Xn/D/E4 dt. 16.7.2003 imder PS
No. 12654. These instractions have been issued in compHance of the
Supreme Court judgment under OA No. 8904/94 UOI Vs.
P.O.Alirahmn and Others".

2. The main question argued by the counsel for applican.t is wiiether a

person who has lost promotion admittedly on account of department s

mistake can be denied the backwages. It was strenously argued, by the

counsel for applicant that since liis juniors were given promotion, ahead on
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him for no feiiit on his part mid because department needed liis sendee at

Dehradmi, he cannot be denied the benefit of bacfcwages from retrospectixre

date when he has ah-ead}^ been given proraodon from retrosi^ective date, nor

canhe be asked to pass,any selection at this point of tinie.

3. It was contended by the learned counsel for applicant that rule 228 is

statutory in nature, therefore, it is binding on the respondents and it clearly

states that if due to administrative errors, staff are over-looked for promotion

to higher grades either due to wrong assignment of relative seniority of the

eligible staff or fiiH facts have not been placed before the competent

authority at the time of ordering promotion or some other reasons, the staff

who have lost promotion on account of administrative error on promotion

are to be assigned coixect seniority vis-a \'is their jimiors already promoted,

irrespective of the date of promotion. It was contended by the learned

counsel for appHcant that there is no stipulation for passing the selection,

therefore, the condition put by the respondents in their order dated 30.1.2004

to pass the selection for getting next promotion as Driver (Passanger ) at par

with his junior Shri Atique Alimad is not sustainable in law and is liable to

be quashed. He further submitted that admittedly apphcant had been given

promotion as Driver (goods) w.e.f 4,2.1992 at par with liis junior Slui

Atique Almiad and as senior Driver (goods) w.e.f 14.7.1995 there is no
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justification whatsoever to state that he would not oe entitled to get arreais

from the said dates and would be entitled only for profomia fixation of his

pay. In order to support his contention counsel for applicant relied on the

•judgment given by die Hon'ble Supreme Court in the case of Vasant Rao

Romany's. The UQI of Indiathrough the Central Railway, Bombayreported

in 1993 (66) SC FLR 932.

4. Counsel for respondents, on the other hand, opposed this OA by

submitting that promotion to the post of Driver (Passenger) in Grade Rs.

1600-2660 is a selection post and promotion to that post can be given only

after passes in the selection. However if applicant passes the above selection

in the first attempt, he would be given promotion asDriver (passenger) from

the same date when his immediate junior Sliri Atique Alimad v/as promoted

and he would also be considered for further promotion in accordance with

law.

5. They have further explained that applicant was never promoted as

Driver goods initially as he did not undergo the pre requisite

training/promotional courses. In the orderdated 16.10.1995 (Annexure A 4)

it was erroneously written as Driver (goods) in scale Rs.1350-2200 instead

of Sr. Shunter grade Rs. 1350-2200 due to clerical error wliich was proved

from his own representation dated 2.2.1995 wherein he had himselfsought
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promotion as Sr. Skmter. It was only after the drix-ing sfciils of the applicant

were assessed by Sr.DME vide his letter dated 7.5.2002 mid was foimd fit to

handle train independently, instractions were issued that he may be

promoted to work on traui independently as Driver ( goods). In any case

now that he has been promoted at par with his junior Shri Atiqiie Alimad as

Driver (goods) w.e.f. 4.2.1992 and w.e.f. 14.7.1995 as Sr. Driver (goods).

The only thing is whether he can be granted promotion as Driver (passenger)

without undergoing selection or not? Counsel for respondents relied onpara

215 of IREM wliich is relevant for this purposes because the post of Driver

(Passenger) is not only selection post butis also a safety post. He, therefore,

submitted, unless he clears the selection, he camiot be £dIo¥/ed to be

promoted as Driver (Passenger) hi grade of Rs.1600-2660 ( pre rexdsed).

6. He further submitted that as far as the arrears are concerned Para

228 itselfis very clear moreover para 228 of IREM has beenheld to be intra

xdres by the Hon'ble High Court of REgasthan in batch of Writ petitions

No.4227/2002 and others decided on 10.9.2003. Apart from it, the said issue

has also been decided by the Hon'ble Supreme Court in its order dated

13.7.1997 in the case ofUOI mid Ors Vs. F.O.Abraham and Ors. Yvluch has

been circulated by Railwa}'' Board's letter dated 21.7,2003 ( Aimexure R-2



and R-3), he, therefore, submitted that there is no merit in this OA. The same

ma\f according^ be dismissed.

7. In reioinder counsel for appliceoit submitted thai at tliis distant tinie

when appHcant has already crossed peaLt of his Hfe he %TOuld not be in a

position to clear tlie selection wliich might he have done, when he was

young enough and since he was not put to selection due to fault of the

respondents themselves. Therefore, at tliis distant time, he cannot be made to

suffer for the fault of the respondents or forced to pass the selection now .

He also submitted that even the selection is not being carried out regularly

and no body knows when respondents would hold next selection, therefore,

he camiot be made to suffer and keep waiting in definite for the selection

to be carried out.

8. We have heard both the counsel and perused the pleadings as well.

Respondents have categorically stated that the post of Driver (Passenger) is

•a selection post/safety post wliich is not even disputed by the apphcant. The

only contention is that since there is no pro^;dsion made in Para 228 for

passing any selection, therefore, any such condition put by the respondents

now would be contrar}^ to Para 228 and as such it is not sustainable in law.

Such an argument cannot be accepted because Para 215 of IREM deals Vvdth

selection post and it clearly states that selection post shah be filled by a
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positive act of selection made \vitli tlie lielp of Selection Boards from

amongst the staff eligible for selection. The positive act of selection consists

of written test and/ or viva voce test and in every case viva voce being a

must. The selection for promotion to selection post shall be made on the

basis of merit.

9. From the above, it is clear that no selection post can be filled unless

the ehgible caiididates are selected by a positive act of selection. As far as

para 228 is concerned, it only states that if due to admuiistiative reasons, if

a person is not promoted, the said person on promotion should be assigned

correct seniority vis-a-vis their juniors already promoted irrespective of the

date of promotion. Pay in the higher grade on promotion may be fixed

. proforma at the proper time. The enhanced pay may be allowed from the

^ date of actual promotion. It clearly states that no arrears on this account shaU

be payable as he did not actually shoulder the duties and. responsibilities of

the higher posts. Therefore, this para does not state that promotion should

be given automaticdly without putting the pereon concerned to selection

even for selection post. The only thing wliich is clarified in Para 228 is that

if a person is denied his promotion due to administrative eirois, then after

rectifying the mistake when such person is given promotion Ms seniority

should be protected at pai" with liis immediate junior and Ms pay should be



axed notionally from the ssme date when liis jmiior was so promoted. In

these circimistances, the contention of coraisel for applicant that respondents

cannot ask the applicant to pass the selection has to be rejected.

10. Comisel for applicant also strenuously argued that since lie was

deprived his promotion illegally by the respondents themselves without any

feult on his part he could not have been deprived of his actual wages. Even

^ this contention camiot be allowed in view of the fact tnat applicant liimsek
has contended that Para 228 of IREM is statiitoi^^ in nature and is binding

on the respondents. If it is binding on resi^ondents it will equally be binding

on the applicant as well. Para 228 for ready reference leads as under.

"228. Erroneous promotion: (1) Sometimes due to administrative eiTors,
staff are over-looked for promotion to higher grades could either be on
accomit ofwrong assignment ofrelative seniority of the ehgible staff or
full facts not being placed before the competent authority at the time of

^ ordering promotion or some other reasons. Broadly, loss of seniority due
' to the adniinistrative error can be of two tj-'pes:-

(i) Where a person has not been promoted at all because of
administrative error, and

(ii) Where aperson has been promoted but not on the date from wliich
he would have been promoted but for the administrative error.

Each such case should be dealt with onits merits. The staff who have lost
promotion on account of administrative error should on promotion be
assigned correct seniority vis-a -vis their jimiors already promoted,
irrespective of the date of promotion. Pay in the higher grade on
promotion ma}' be fixed proforma at the proper time. The ennanced pay
may be allowed from the date of actual promotion. No arrears on this
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accoimt shall be pa3^able as he did not actiially shoulder the duties mid
responsibilities of theMgher posts".

Perusal of above para clearly shows that even though in. such circumstances

when aperson has been deprived ofhis lawM promotion, his seniority has

to be protected at parwith Ms jimiors and he is also to be placed in the same

Pay scale from the same date when his jmiior was so promoted but his pay

^ would be fixed notionally from the said date and actual pa5.'ment has to be
made onl}^ from the date when he shoulders the duties and responsibilities of

the higher posts.

11. Coimsel for appHcant has rehed on the order of Hon'ble Supreme

Court in the case of Vasant Rao Roman Vs. UQI throuah the Centi-al

Railway. Bombay but perusal of the same shov/s that in (he said case

^ appellant had claimed liis seniority to be fixed as Shunter B w.e.f.

12.6.1961 and Driver C w.e.f 17.12.1965. Even though Tribunal had

granted him seniority and pay fixation mth dry increment but no arrears

were granted by relying on Govt. of India'sOM dated 22.12.1964. When the

matter was challenged before the Hon'ble Supreme Court, Hon'ble Supime

Court observed that Tribunal was wrong in appl5Tng the Memo, dated

22.12.1964 because that OM applied to the case of an officer who remained

susi^ended and could not be promoted due to liis suspension or in case of
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officer who could not be got promoted due to departmental proceedings but

since in the case placed before the Hon'ble Supreme Court, neither

appelimit was put under suspension nor miy disdplinar}^ proceedings \Yere

pending against him, tlierefore, it was held that the ssdd OM was not at all

appHcable in the facts of the said case. It was further held that since

appellant had been made to suffer for no fadt on his part and his claim was

ignored on account of havmg not completed the requisite number of firing

kilometers thus it was a fit case where arrears ought to have been paid to

appellant. Accordingly, it was held that appellant would be entitled to get all

arrears of emoluments w,.e.f. 12.6.2001 as Shunter B asid with effect fiom

17.12.1965 as Driver 'C\ However, in the said case it was not even the case

of respondents therein that the post of Shunter B or Driver 'C was a

selection post, whereas in the present case respondents have categorically

stated that Driver (Passenger) is a selection post as it involves safety of

thousands and thousands of passengers who traval in the train, therefore, the

above judgment would not appty in the present set of facts.

12. On the contrary, it wouldbe relevant to quote the order passed by the

Hon'ble Supreme Court m the case of UOI &Ois. Ys .P. O. Abraham and
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Ors. wliich reads as under;

"By the order imder appeal, tlie Tribunal lias allowed tlie application
which, challenged the Railway Board Circular dated 15/1 / September,
1964. The said Circular stated;

"No arrears on this account shall be payable as he did not actually
shoulder the duties and responsibilities of the higherposts".

Consequent to the deletion of the above clause further directions were
given. Leanied counsel submits that the clause, which has been
directed to be removed, is in accordance with the judgment of this
Court in Virender Kumar, General Manager, Morthem Railways, New
DelhiVs. A^rinash Chandra Chandraand Ors (1990)2 SCRb769. Tliis
Court, ill that case held on principle of ' no work no pay' that the
respondents will not be entitled to the liigher salary as they have not
actually worked in that post. The clause, which has been directed to be
deleted by the Tribunal being in consonance with the ruling of this
Court, we are of the opinion that the Tribimal was not right in
directing the deletion of that clause. Accordingly, to that extent this
appeal is allowed. The result is that the respondents v/iU be given
deemed promotion, if any, before retirement and also the benefit in
the matter of fixing pensions. No costs".

Pursuant to tins order, Railway Board's issued letter dated 2.7.2003 to the
1

following effect;

"In terms of provisions of para 228 of IREM ,Vol.1 1989, the staff
who lose promotion on account of administrative error, should on
promotion be assigned correct seniority \is-a\is theii" juniors ak'eady
promoted, irrespective of the date of promotion. However, pay hi the
higher grade on promotion may be fixed profonna at the properstage
but no arrears on tins accoimt shall be payable as the concerned staff
did not actually shoulder the duties and responsibilities of the liigher
post.

2. Notwithstanding the above provision in the recent past, a
number of employees have approached CAT/Courts and secured
judgments in their favour for pa^onent of arrears. However, in one of



tlie SLPs filed against order dated 30.9.1991 of CATOmdculain
Bench in OA No. 640/90, the Hon'ble Supreme Coiiit by therr
judgment dated 13.8.1997 in Civil Appeal No. p04 ^
of India and Ors. Vs. P.O.Abraliani end Otf) nave upheld the above
provision regarding non-payment of back %vages^on profonna
pionxodon. Acopy of the judgment is sent herewith ror mioimation
and guidance.

3 The above judgment of the Hon'ble Apex Court should te the
giuding factor while defending tte pending CAI/Couits
(induding SLPs, if any) aid that may anse mratye on the issue, 'tte
CPOs should ensure that in all such cases, the judgmem is jnvanably
connected and cited to counter tlie claim for payment of an'ears mthe
type of cases referred to in para I above".

Meaning thereby, that para 228 of IREM lias been upheld by Hon'ble
Supreme Coiut. In view of para 228 of IREM, the latest judgment given by
Hon'He Supreme Court in tte case of P.O. Abraham and others case and
the Railway Board's letter dated 2.7.2003 it is clear that appEcant would not

be entitled for aireats of back wages on account ofhis proforma promotion

S given to him &om aretrospective date. Therefore, tJie 2°^ contention of the
learned counsel for ^phcant is aLio rejected.

!3. However, we find some substance in the last submission made by

counsel for applicant that he cannot be made towait mdefimately for me

respondents to hold selection for the post of Driver (Passenger). It is an
admitted case that appficant was not given promotion at par with his junior

due to mistake of respondents. Now tliat, respondents have ateady granted

him promotion at par with his junior Shri Atique Ahmad as Dnver (.goods)
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and Sr. Driver (Goods) naturally applicant woidd liave expectation for

fttrther promotion as well, it is stated by the learned counsel for appHcant

that selection is not being held reguiarly. Counsel for the resi^ondents did not

have any instructions on this point, we therefore would like to clarify that

respondents should initiate selection process for the post of Dnver

(Passenger) witMn a reasonable period, preferably within a period of 6

months from the date of receipt of a copy of tliis order by giving due

intimation to apphcant to appear in the said selection. In case applicant

passes the said selection in the first attempt, as stated, by the respondents

themselves, in the impugned order he shou1.d be promoted as Driver

(Passenger) with effect from the same date when Sliri Atique AJmiad vv^as

promoted as Driver (Passenger) by giving hhn notional increment and

actual pay from the date he actaally shoulders the duties and responsibilities

of the liigher post. He would also be entitled to tlie next promotion in

accordance with rules.

14. With the above directions, tliis OA stands disposed of. No order as to

costs.

~T

( Mrs.Meera Chhibber ) . . ( VMCMajotra)
Member (J) Vice Chairman (A)


