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Central Administrative Tribunal, Principal Bench
0.A. No.2970/2004
New Delhi this the 2.2 1=\ - September, 2006

Hon’ble Mr. Justice M.A. Khan, Vice Chairman (J)
Hon’ble Mr. V.K. Agnihotri, Member (A)

Yogendra Prasad :
S/o Shri Ram Singh :Sharma
Aged about 40 years

R/o House No.584/2

Vijay Park,

Gali No.1,

Mojpur,

Delhi-110 053.

And Employed as
~@ Driverin
 Meerabai Polytechnic,
Maharani Bagh, ' : .
New Delhi-110 065. . ...Applicant

By Advocate: Shﬁ B.B.Raval.

Versus
1. Government of National Territory. of Delhi
Through: The Chief Secretary
Old Secretariat,
Delhi.

2. The Director, :
Directorate of Training and Technical Educatlon,
N Muni Maya Ram Marg,
Pitampura, :
Delhi-110 085.

3. The Princupal,
Meerabai Polytechnic,
Maharani Bagh,
New Delhi-110 065. ' ...Respondents
By Advocate: Shri Vijay Pandita.
ORDER

- By Hon’ble Mr. Justice M.A. Khan, Vice Chairman (J)

The applicant has filed this OA for quashing the order of the respoﬁdent dated
5.3.2004, Annexure-A and for directing the ‘respondents to regularise the appliCdnt on the
post of Driver with effect from 5.5.1998 with all consequential benefits.

2. The allegations of the applicant in.the OA, briefly stated, are that in response to
the letter 6f the Directorate of Training and Teclinical Educatior#(@:—"ﬁi“ E) dated 12.3.1998

¥ inviting applications for the post of Drivers under Community Polytechnic Centre, the
C . ‘



W

Employment Exchange sponsored the name of the applicant as a candidate. - The
| applicant was called for mterv1ew on 27.3.1998 and was appomted as Dnver at Mam'

Centre, Meerabal quytechmp for a perlod of 89 days with effect from 5.5.1998 vide

Deputy‘gpqector (Admn?) of the“ TTE he was deployed m Meerahal Polytechmc pp

Mpndays Tuesdays and We ldays and m PTT}E on Ihq;sd,ays, frtdays and Sa ;f |

(Annexqre A 4) Qelh; Spbdrdmate Serylces Select}pp Board (DSSSB) of the

Govetpment of NﬁT Qf Pplhl lssu?d aq ﬂdVe :'s,ement QI} 2ﬁ 11 1999 nwltmg

apphcathns for the ppst of qupr (LMV) in the pollefge of thapy The apphcant
apphed for 1t as he fu,lﬁlled the ehgtb;hty cqndmon and was alsp 1551,}9(1 the adnnt card
\g bqt the advertlsed post of Dmyer was w1thd:awn and ng. qelectmn was made The
| Pnnmpal pf Mee;arbat }?olyteehrme by letter dated 6 2 2000 requested Dlrector DTTE
"fqr aPPomtmg the apphcant as Dpyer on regular Vacancy agalnst the Vacant post in
Meera,bal Polytechnlc (Annexqte Ar 8) The apphcant also submltted a representatlon

thed 6 4 2000 bqth to the Pnnmpal and also to the’ D1rector DTTE for his appomtment

on regular basls (Annexure Ar9 cpllectlvely) DTTE 1ssued a mroglar dated 12 3 2000

the sald cu‘cular the appllcant Submltted h}s apphcatlon on 16 3 2001 (Annexu;e A—11

collectlvely) The appllcatlgn was forwarded by the Pnnmpal Meerabal Polytechmc to
the Ofﬁcer on Spe01a1 Duty (TE) for sympathetlc con51derat10n "DTTE 1ssued letter
dated 13.8.2001 calling 4 candidates named therein to a;ppear for performance test
including driving test (Annexure A-13) but the applicant was not called. The applicant
has been working as Driver regularly for the last six years vyith intermittent breaks (only
on paper) since even for the day of break he had perf:ormed the duty. Meerabai
Polytechnic also had a mini bus. The driver of the saidf _bus expired on 3.11.1999.
Thereafter as and when required the applicant was operating that mini bus also. -

‘ 3. It is submitted that the applicant filed OA No. 25259/2001 seeking a-direction to

the respondents to consider regularization of the service ofithe applicant as Driver with

effect from 5.5.1998 and to grant consequential beneﬁts. It was disposed off vide order -

dated 9.8.2002 (Annexhre A-15). The respondents were directed to consider the case of

wularization of the applicant as Driver in the first vacancy of the Driver arising m
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department in prefere'nce; 1o the clairn of anyone else and if he was found fit, he was to be
extended all consequential benefits and till such time his case was considered, the service

of the applicant was not to be dispensed with. This order was challenged by the DTTE in

Crvrl wqt No. 35 gf 2003 It was d?@lgled by the Hon’ble Delhi H gh Cqurt on 15.1.2004

whereby the dlreot' :'n of the Tq‘punal to the extent that rt had drrected the respondents to

09951del the %}Se 'p f lhe E}PPh?ﬂm agarpst the ﬁrst vacaucyl of the'lf}nver ansmg rn the

D;pﬁg}m, m m prefpr .99 lﬂ ﬂg;: ¢ W,;;fanyom ?lse was sct @S ¢ .f.
d}l;'Ct d t0 the respondents tﬂ Cﬂnslqpr th(;: g:ase- ot‘ the applrcant for regulansa‘uon by

. passrng appropnate ‘orders wrthln 2 months frorn the date pf the recerpt of the order as per

rules (Annexure A—16) The Jornt Secretary (E) of PTTE rejected the- case of the '
apphcant by the nnpugned order dated 5. 3 2004 (Annexure—A) "The appllcant s service
was not regula,nzed on the sole ground that he was appointed under the Commumty
Qev loprnent Scheme (CDS) which was not a permanent Scheme and the post could be
a,pphshed-and the grant may be stopped at any time. The applicant has submifted that in

the case of Shn Sunder Smgh Pathania, who was a similarly circumstanced person as the

1cant and that sald Shn Pathama was appointed as Driver for 89 days in May, 1993

he Was regulanzed as.a Driver in 1994 (Annexure A-17). The respondent, as such,
adppted glouble sta,ndard because in the case of Shri Pathania they have regularized the
servtce Whlle the olaun of the appllcant was rejected on the ground that 1t was purely a
temporary/ad hoc and on contract basm under the CDS so could not be regularized. The

apphcant has pleaded grounds for grant of relief in his favour in para 5 of the OA. It is

subm1tted that the applrcant holds a valid driving licence; his name was sponsored by the
Employllnent ‘lixchange n 1997 ‘he qualified the performance and skill test and interview
before he was appomted he was deployed to work for three days in Meerabai
Polytechmc and for the rema1mng three days in DTTE; he was driving light vehicle as

vyell as, the heavy motor vehicle of the Pol_-ytechnic and the DTTE; he-had -also -been

dnvmg mini bus as and when’required' he was performing his duties as-a Driver

:‘\yhérever he was deployed satlsfactonly, the DSSSB, for the reason best. known,

o

' Wlthdrew the post of Driver advertlsed by it after,admit card, was 1ssued to the applicant

and the apphcant fulﬁlled all the el1g1b111ty condltlons the case of the apphcant for

/

‘JU -----

regular appomtment as Dnver was recommended by 1 the ,Principal of the Po,lytechnlc, the



applicant was not called for selection against the post of Driver (HMV) and Driver
(LMV) circulated on 12.3.2001 although the applicant fulfilled the eligibility condition

while the four candidates were called for performance test including driving test; it is

settled law that a person who had put in 205/240 days in a calendar year even with .

intermittent hreaks, which is no break in the eyes of law, was to be conferred temporary
status followed by regularization as per DOP&T Scheme dated 10.9.1993, so the
applicant has a fundamental right to get himself appointed as he discharged his duties for
six years to the satisfaction of the authorities and the denial of this would amount to

violation of the fundamental right guaranteed under Article 14 and 16 of the Constitution

of India; the Hon’ble High Court had directed the respondents to consider the case of the -

applicant for regulari_zation as per rules but the respondents have rejected the case of the
applicant which is non-compliance of the order of the-Hon’ble High Court and the
memorandum of the DOP&T and; other similarly situated persons have been regularized.
4. The respondents in the counter-reply have repudiated the claim of the applicant
for his regular appointment to the post of Driver. It is submitted that before a person
could claim regularization he should have been appointed by the Government in
accordance with the Recruitment Rules. Quite a few judgments of the Hon’ble Supreme
Court were cited inAsupport. As regards DOP&T Scheme issued. on 10.9.1993 about
conferment of temporary status and regularization in pursuance to the order of the

Hon’ble Supreme Court in Union of India and Others Vs. Mo’ha%Pal (2002) Vol.4

SCC 573, it was squltted that it was not an on going Scheme and temporary status
could be conferred on temporary employees only on fulﬁllmg the cond1t1ons whlch are
contmumg m Clause (4) of the Scheme that they should have been on casual employment
as on the date of commencement of the Scheme and they shpuld have rendered

contmpops servrce qf at least 240 gays or 205 days in the case Qf of,ﬁces havmg 5 days a

vyeek so the appomtment/regﬂlaqzatlon could not be done de hors the Recrultment
Rulcs : ' S '

t,\

lSQ Hlﬂtl@ 941 wwa?tﬂﬂl basrs ¢ ?quy sugulaung fhat his SerI?SS sspuld b? tmmawq

)sl\g z(

thout servmg any notlce The appllcant was appomted m Commumty Polytechmc

= LT RS BT
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Scheme, which is a Scheme of the Ministry of HRD and is a planned scheme and could
be discontinued any time by the said Ministry. The applicant cannot be regularized under

the Scheme because this is a planned Scheme. The order dated 19.5.1998 clearly stated

that the applicant had been appointed under the Community‘Polyt'echnic Scheme and -

Apprenticeship Scheme. The Scheme does not provide for induction of staff on regular

basis. The applicant had full knowledge that he was interviewed and selected for the post

of Driver under the Community Polytechnic Scheme as would be clear from the

interview call letter dated 12.3.198 which has been filed by the applicant. According to
the respondents, the post of Driver was a Group ‘C’ post and the appointment to this
grade be made only through DSSSB and not by direct recruitment. The respondents did
not have'any power to appoint the applicant on regular basis even if his appointment was
recommended by the authorities as the Recruitment Rules could not be contravened. The
respondents have filed copy of the Recruitment Rules as Annexure R-2. The applicant
had submitted his application for appointment to the post of Driver HMV/LMV
circulated vide letter dated 12.3.2001 but he could not be considered because he was not
a Class-IV employee of the Department (DTTE) and even if he fulfilled the requisite
qualification, he could not have been selected and appointed without going through the
selection process.

6. In the rej oinder the applicant has controverted the allegations made in the counter-
reply and has reiterated his own case.

7. We have heard the learned counsel for the parties and have perused the record.

8. The appointment of the applicant as Driver in 1997 in Community Polyteehnic

Scheme is not in dispute. The copy of the Scheme has been.ﬁled by the respondents as
annexure to their eou'nter-reply.. A bare look at this Scheme is enough to prove that it is a
special scheme of HRD Ministry of the Government of India devised with devout broad
objective to provide Community-Institute- interface so that the Science and Technology
inputs could be transferred to the community through skills training, technology transfer
and orgamzatlon for ensuring that for the rural society a fair share of beneﬁts from the
mvestments in techmcal educatlon system alnd lhus brmgmgv socrg eepqomlc uphﬁment
and mprovement of quality of hfe of rural colnmumty gqq fu,rther tg sens1t1ze students\

and faculty of polytechmcs tow d hfe problems of the commumty needlng 801ence and
qr S

.



Technology Inputs. The preface of the Scheme would show that it was to be

implemented by the working group on Technical Education of the AICTE with the co-

operation-of the State Technical Edu‘cation under the Direct Central Assistance Scheme,

which was launched on experimental basis. The Scheme envisaged the Community

Polytechnics to act as focal points for Science and Technology appiications in rural areas.

and general self and wage employment. It was not considered as a separate institution

but it was a wing attached to the regular polytechnic under the direct Central Assistance

Scheme of Ministry of Human Resou;rce Development. The Scheme also prescribed the

staff structure and the remuneration/honorarium which was to be paid to those who were

deployed under the Scherﬁe. The ‘Scheme provided for employment of the personnel oniy

on contractual basis. The Scheme was not on permarnent basis. As .such, it was a special

temporary Scheme of the Ministry of HRD. This was being executed in various

Polytechincs including Meerabai Polytechnic. The applicant was also appointed and was
paid a fixed emoluments/honorarium. There is a dispute about the nature of employment

of the applicant. The respondents stated that he wasA appointed on contractual basis.

Annexure A-2 is a letter da‘;ed' 12.3.1998 in which it was stated that the applicant was

called to appear for the interview for the post of Driver “under Coxﬁmunity Polytechnic

Scheme and the present rate of remuneration for the post of Driver under the said Scheme

was mentioned at Rs.1500”. Annexure A-3 is the appointment letter which showed that

the applicant was appointcd as Driver at Main Centre, Meerabai Polytechnic, Maharani

Bagh under Commuﬁify Polytechnic Scheme for a period of 89 days with effect from _
5.51998 on a consolidated pay of Rs.1500/- and that his services were temporary, ad hoc

and emergent basis and could be terminated any time without giving him any notice.

Annexure A-4 is an office order dated 19.5.1998, which stated that the applicant had been

working as Driver on the vehicles of Meerabai Polytechic under the Community

Polytechnic Scheme and Apprenticeship Scheme.

9. The applicant has submitted that he was appointe& as Driver under the aforesaid

Scheme initially for the period of 89 days and thereafter his term was extended with

artificial break since he performed duties even on the break days. Learned couﬂsel for

the applicant has strongly objected to the allegations of the respondents that the applicant '

was appointed on contractual basis. He has drawn our attention to. the initial appointment

N\
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letter Annexure A-3 by which the applicant was appointed on temporary/ad hoc and
emergent basis for a period of 89 days with effegt from 5.5.1998 and it was not stated
therein that his appointment was on contractual basis.
10. On the other hand, the learned counsel for the respondents has produced the
copies of the contract, which showed that the applicant’s appointment to the p;)st of
Driver under thé Commu_nity Polytechnic Scheme was on contract basis. Learned counsel
for the applicant has pointed out to the endorsement of the stamp vendor on the stamp
paper -Which showed the date of 14.9.1985 as the date of issue of the said stamp. He has
submitted that for writing a.contract in 1997 the stamp paper could not have been
purchased in the year 1985. However, the respondents have filed 5 contract agreements
‘\v executed on the ‘stamp papers. The second contract bears the endorsement of the stamp
vendor showing that it was issued on 10.12.1999. On the third stamp paper the date of
issuz\mce of the stamp by the stamp vendor is not legible. On the 4™ the date given is
7.5.1999 and on the last contract date it is not legible. Counsel for the applicant has
vehefnently cienied that these contracts were signed by the respondents, But we do not
find any reason to disbelieve the case of thc; applicant in view of the provisions of the
Scheme uﬁder which the applicant was appointed as a Driver. The appointment was made
under the Scheme for which the budget was provided by the HRD Ministry. The posts
‘7 and the remuneration to be paid‘ on contract basis under the Scheme were also prescribed
The Schéme, as such, has provided for engaging the staff on payment of remuneration
on contract basis. We, therefofe, have no hesitation in holding that the applicant was
appointed as Driver under the Community Polytechnic Scheme on contract basis.
11.  Even if the contention of the applicant that he was apbointed on temporary basis
for a period of 89 days at a time with artificial break and that he worked even on the days
of the break is believed, st‘ill it cannot be disputed that his appointment was not made on
a post sanctioned by the Government of NCT of Dethi. The appoinﬁné'ﬁ?’og a post under
the Scheme. The Scheme itself was temporary. It could have been terminated or could
have been wound up by the HRD Ministry or the post of the Driver could have been
abolished by a specific order by the HRD Ministry or by not providing budgetary
allocation to meet the expenses. It was the only reason that the applicant was not

Npointed on any regular pay scale of a Driver. Even the pay scale -of the Driver on thé

=\
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‘ post on which the applicant was working in the Polytechnic or under the DTTE was not

given to him and he was drawing his fixed emoluments prescribed under the Scheme by

the HRD Ministry.
12.  The next question arises Whether the services of the applicant could have been
regularized on the post of Driver under the- Community Polytechnic Scheme? The answer

is in the negative since the Scheme itself is a special devised Scheme to serve a specific

. purpose and has to continue so long as the Ministry of HRD has provided finance for it.

The Principals and other personnel of the Polytechnics were executing and implementing
the Scheme, therefore, issuing of the orders or letters of appointment or otherwise under
the signature of the Principal or other authorities of the DTTE to the applicant or under
the Scheme, woulci not prove that the applicant will become the employee of the
Polytechnic or an employee of the Government of NCT of Delhi. The Scheme, the copy
of which was available on record, clearly spelt out that the Scheme is to be exécuted
through the Principals and Project Officers of Polytechnics and some remuneration was
to be paid 'under'the Scheme. It is thus clear that the post of Driver under the Community
Polytechnic Scheme is not a civil post under the DTTE or the Government of NCT of
Delhi and as such the applicant would not become an employee of the DTTE or the State
Government simply because his services were utilized as a Driver in Meerabai
Polytechnic under the Scheme or otherwise in DTTE or even Pharmacy College of the
Government of NCT of Delhi. He continued té work under the Scheme as he was
holding the post to which he was appointed under the Scheme and was paid for his

services.

13.  -The applicant stated that he had been working to the entire satisfaction of the -

Principal of the Polytechnic and other authorities of DTTE and he had been plying even
the mini bus whose Driver had expired. Utilising the services of the applicant on regular
bus of the Polytechnic or the vehicles of the DTTE staff or otherwisé would not change
tile ﬁature of the émployment of the applicant. He would not become entitled to the
regularization of the post in the DTTE/Government of NCT of Delhi. The applicant had
been continued to work under.the Scheme and he has been driving vehicle, according to
him, of the Poiytechnic and DTTE and the Principal and other aui;horiﬁes have

recommended him for sympathetic consideration for his regular appointment. But that by

7L



itself, as observed above, would not give a legal right to the applicant to be appointed on
regular post de hors the Recruitment Rules.
14. Tt will also be pertinent here to mention that the appointment of the applicant

under the Community Polytechnic Scheme was not under any Recruitment Rule. In fact,

-there is no Recruitment Rule for the post of Driver or others under the Scheme, therefore,

selection of the applicant from the open market or from the employment exchange would
not entitle the applicant to be regularized on a post which 1tse1f isnota regular post

15.  The learned counsel for the applicant has submitted that the DTTE had issued a
circuiar on 12.3.2000 for recruitment to the I;ost of Driver (HMV) and Driver (LMV) and
the applicant has also submitted his application thfough the Polytechnic but he was not
called for inter.view although he was eligible to the post. He has annexed the circular as
Annexure A-10. The respondents in their reply have clarified that the vacancies were to
be filled up.by promotion from amongst Class IV émployees of the DTTE and since the
applicant was not a regular employee of DTTE, therefore, he was not eligible for
selection and was not called for interview. The circular which has been filed by the
applicant as Annexure A-10, clearly stated “ this department proposes to fill up some
vacant posts of Driver (HMV) and Driver (LMV) by promotion from amongst the Class-
IV employees of this Directorate, having valid driving license of Hl\_/IV, LMV”. The
Principals of quytechnic and College of Pharmacy etc. were asked to circulate the letter
amongst Class-IV employees of their institution and send the applications of the desirous
Class IV employees in the -prescribed pro-forma. This letter clearly shows that only

regular Government employees working in the Directorate of DTTE and its units and

‘Branches were eligible for promotion to the post of Drivers. Outsiders were not eligible.

Therefore, the contention of the applicant that his_candidatlire was arbitrarily or mala
fidely excluded, to our view, is not correct.

16.  The applicant has also contended fhat DSSSB had also advertised a post of Driver
in College of Pharmacy in November, 1999 for which he was eligible and had also
submitted his application. He was issued the admit card also but whén result of the
advertised posg’which included the post of Driver also, was published, the note appended

stated that the said post of Driver advertised by the College of Pharmacy had been

withdrawn. The applicant does not get any right for selection to the post of Driver when
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the Government had cancelled the selecti(;n or withdrawn the post. .Even if the appligant
was selected he did no;t get any indefeasible right to 'the. appointment to the post (See
Union of India and Others VS.. N.R. Banerjee and Othefs, 1997 (1) SLR 751).
17.  The next contention of thé applicant is that there is a discrimination between him
and Shri Sunder Singh Pathania in 1993 who was initially appointed to a Class 1\ post in
Community Polytechnic Scheme but in 1994 he was selected and appointed against a
regular vacancy of Driver under DTTE. Grea£ deal of arguments were advanced on this
point. The respondents in their counter have stated that Shri Pathania was initially
| appointed as a Chowkidar and that he applied for and :selected agajnst regular vacancy of
a Driver in DTTE. Learned counsel for the respondents has stated that the post of Driver -
\\0 is now a Group ‘C’ post and that the appointment to Group ‘C’ post cquld be made in
Government of NCT of Delhi only through DSSSB and not directly. It is submitted that
in 1994 selection it was not the position. The DSSSB was established mutich later,
therefore, in 1994 it was possible for the Directorate of DTTE to éppoint_ Shri Paﬂlania as
a regular Driver in a direct recruitment but it was no more possible for it to appoint
somebody on a Group ‘C’ post by-passing DSSSB.
18. - Another contention of the applicant was that the applicant was entitled to be
considered for conferment of temporary status followed' by regularization of service
(? under the DOP&T’s Scheme dated 10.9.1993 which was formulated in accordaﬁce with
the directions of the Hon’ble Supreme Court since he had worked for more than 205/240
days in a calendar year. The respondents have denied that the applicant was eligibie to be
~ considered against the said Scheme because he was not working as a casual worker and
secondly it was a one time scheme, the benefit of whicﬁ was to be given to a category of
a causal employee and the Scheme was not contemplated to be continuous. The learned
counsel for the api)licant was aggrieved that the applicant who had been working for such
~ a long time is not being given a regular appointment although he was discharging his
duties to the full satisfaction of the authorities of Polytechnic and the DTTE. It may be
true that the applicant had been working since long but he had full knowledge of the
Scheme under which he was offered the appointment. He had accepted the appointment.
He could be appointed to a regular post only in accordance with the Recruitment Rules

Nand- not de hors of it. There is no Recruitment Rule for the persons engaged in
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Community Polytechnic Scheme. The employment of the applicant on a civilian post in
DTTE or the Meerabai Polytechincs of the Government of NCT of Delhi can be only by
follo§ving a due selection process under by the Recruitment Rules. ‘Driver; post in
Government being a Group ‘C post the selection has to be made through the DSSSB.
.The respondents, therefore, despite their being sympathetic to the plight of the applicant
may find it difficult to provide a regular employment to the applicant under the Scheme
or in the Polytechnic or in the DTTE.

19.  Recently the five Judges Bench of the Hon’ble Supreme Court in the case of
Secretary, State of Karnataka and Others Vs. Umadevi and Others, 2006 (4) SCALE has -
held as under:-

~7 12. What is sought to be pitted against this approach, is the so.

:(/ : called equity arising out of giving of temporary employment or engagement on
daily wages and the continuance of such persons in the engaged work for a certain
length of time. Such considerations can have only a limited role to play, when
every qualified citizen has a right to apply for appointment, the adoption of the
concept of rule of law and the scheme of the Constitution for appointment to
posts. It cannot also be forgotten that it is not the role of courts to ignore,
encourage or approve appointments made or engagements given outside the
constitutional scheme. In effect, orders based on such sentiments or approach
would result in perpetuating illegalities and in the jettisoning of the scheme of
public employment adopted by us while adopting the Constitution. The
approving of such acts also results in depriving many of their opportunity to
compete for public employment. We have, therefore, to consider the question
objectively and based on the constitutional and statutory provisions. In.this
context, we have also to bear in mind the exposition 'of law by a Constitution
Bench in State of Punjab Vs. Jagdip Singh & Ors. (1964 (4) SCR 964). It was
held therein, "In our opinion, where a Government servant has no right to a post
or to a particular status, though an authority under the Government acting beyond
its competence had purported to give that person a status which it was not entitled
to give, he will not in law be deemed to have been validly appointed to the post or
given the particular status."

13.  During the course of the arguments, various orders of courts either interim
or final were brought to our notice. The purport of those orders more or less was
the issue of directions for continuation or absorption without referring to the legal
position obtaining. Learned counsel for the State of Karnataka submitted that
chaos has been created by such orders without reference to legal principles and it
is time that this Court settled the law once for all so that in case the court finds
that such orders should not be made, the courts, especially, the High Courts would
be precluded from issuing such directions or passing such orders. The submission
of learned counsel for the respondents based on the various orders passed by the
High Court or by the Government pursuant to the directions of Court also '
highlights the need for settling the law by this Court. The bypassing of the
constitutional scheme cannot be perpetuated by the passing of orders without
dealing with and deciding the validity of such orders on the touchstone of
constitutionality. While approaching the questions falling for our decision, it is
necessary to bear this in mind and to bring about certainty in the matter of public
employment. The argument on behalf of some of the respondents is that this
Court having once directed regularization in the Dharwad case (supra), all those
appointed temporarily at any point of time would be entitled to be regularized
since otherwise it would be discrimination between those similarly situated and in
that view, all appointments made on daily wages, temporarily or contractually,



KN

O

20.

12

must be directed to be regularized. Acceptance of this argument would mean that
appointments made otherwise than by a regular process of selection would
become the order of the day completely jettisoning the constitutional scheme of
appointment. This argument also highlights the need for this Court to formally
lay down the law on the question and ensure certainty in dealings relating to

public employment. The very divergence in approach in this Court, the so-called

equitable approach made in some, as against those decisions which have insisted
on the rules being followed, also justifies a firm decision by this Court one way or
the other. It is necessary to put an end to uncertainty and clarify the legal position
emerging from the constitutional scheme, leaving the High Courts to follow
necessarily, the law thus laid down.

43.  Normally, what is sought for by such temporary employees when they
approach the court, is the issue of a writ of mandamus directing the employer, the
State or its instrumentalities, to absorb them in permanent service or to allow
them to continue. In this context, the question arises whether a mandamus could
be issued in favour of such persons. At this juncture, it will be proper to refer to
the decision of the Constitution Bench of this Court in Dr. Rai Shivendra Bahadur
Vs. The Governing Body of the Nalanda College [(1962) Supp. 2 SCR 144]. That
case arose out of a refusal to promote the writ petitioner therein as the Principal of
a college. This Court held that in order that a mandamus may issue to compel the
authorities to do something, it must be shown that the statute imposes a legal duty
on the authority and the aggrieved party had a legal right under the statute or rule
to enforce it. This classical position continues and a mandamus could not be
issued in favour of the émployees directing the government to make them
permanent since the employees cannot show that they have an enforceable legal
right to be permanently absorbed or that the State has a legal duty to make them
permanent.

45.  Ttis also clarified that those decisions which run counter to the principle
settled in this decision, or in which directions running counter to what we have
held herein, will stand denuded of their status as precedents.

47. Coming to Civil Appeal Nos. 1861-2063 of 2001, in view of our
conclusion on the questions referred to, no relief can be granted, that too to an
indeterminate number of members of the association. These appointments 'or
engagements were also made in the teeth of directions of the Government not to

make such appointments and it is impermissible to recognize such appointments

made in the teeth of directions issued by the Government in that regard. We have
also held that they are not legally entitled to any such relief. Granting of the relief
claimed would mean paying a premium for defiance and insubordination by those
concerned who engaged these persons against the interdict in that behalf. Thus,
on the whole, the appellants in these appeals are found to be not entitled to any
relief. These appeals have, therefore, to be dismissed.

The Principle of Law enunciated by the Hon’ble Supreme Court when applied to

the facts of the present case will render the claim of the‘applicant in the present case

unsustainable in law.

21.

Accordingly, the OA has no merit and the same is dismissed leaving the parties to

bear their own costs.
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