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ORDER

By Hon'ble Mr. Justice M.A. Khan. Vice Chairman (J)

The applicant has filed this OA for quashing the order of the respondent dated

5.3.2004, Annexure-A and for du-ecting the respondents to regularise the applicant on the

postof Driver v^dth effect from 5.5.1998 withall consequential benefits.

2. The allegations of the applicant in the OA, briefly stated, are that in response to

the letter of the Directorate of Training and Technical Educatiom^BfllTE) dated 12.3.1998

inviting applications for the post of Drivers under Community Polytechnic Centre, the



V\ •>.

Employment Exchange sponsored the name of the applicant as a candidate. The

appUcant was called for interview on 27.3.1998 and was appointed as Driver at Main

Cen^^, Pplytfclpj: for aperiod of 89 days with effect from 5.5.1998 vide
4^f4 |9,5,|998 i^s|4?4

Mp^l^ays, fu^^^ys ^44?} PTTP 9h f^pw^ays

(^^yin^^je A-^, ^̂ ^ of the

Qoybj^j^ent of ]!^pT -p pif^4"" ^
|̂)plicati(ir(§ for t^e' ppst of ppU^p Pf T^® applicant

4ppiie|| for it p he ^iU?4 gHpmity 9pn^tion ^d plsj) i§s^9^ th^ ^dwl^ eaf4,
b^t the a^veitispd ppst of was with^awn ^4 made.^ T||e
Principal jaf Mfe^^M I'y ip^9T 6.2.?pp0, req^est^d Director, iDTTE,
fpr ^^jpolntipg thp ^pplicat|t: ^ J^pyer p^ regular vacqncy ^ajpst tb? vac^t post m

Mep^bai PpiytechniQ i^-8). TJ^fi ^ppUpant ^sp sfvibnuti^^d arepresentation
<^^t^4 6.f|.2Q00 'bqtl^ |p the Pnn^ip^l ^4 tP |bp Director, DT^p for his appoi^tin9nt

p|| re^ar b^is (Annexure 4r9 cpUectiv^ly). .DTTE issued a^irp}||̂ dated 12.3.2000

r|!g^-^n^ |-9c^i|:^q||t |f! tW Pf?st pf Driver (IIMY). w4 Driver QLIv^) and in response to
t^e s^4 cifcular, appjip^l: application oh 16.3.^0(jl (Annpifl:e A-1 j

•• !• •' •'•/•.. ..••-J:, . , .• ' ! .„ i,. ', ' Ji! • , i •' J.\.i,v>,. ' . . '.' ' j.
^ cpllectively). I'b^ ^p|:)li9atip^ |pywar49(| by the Prippi|?a|, M^er^bai Polytechnic to

the Officer on Special Duty (TE) for sympathetic considejration. DTTE issued letter

dated 13.8.2001 calling 4 candidates named therein to appear for performance test

mcluding driving test (Armexure A-13) but the apphcant was not called. The applicant

:las been working as Driver regularly for the last six years v|dth intermittent breaks (only

on paper) since even for the day of break he had performed the duty. Meerabai
I

Polytechnic also had a mini bus. The driver of the saidj bus expired on 3.11.1999.

Thereafter as and when required the applicant was operating that mini bus also.

3. It is submitted that the applicant filed OA No. 25259/2001 seeking a direction to
i

the respondents to consider regularization of the service of the applicant as Driver with

effect from 5.5.1998 and to grant consequential benefits. It was disposed off vide order

dated 9.8.2002 (Annexure A-15). The respondents were directed to consider the case of

regularization of the applicant as Driver in the first vacancy of the Driver arising in



department in preference to the claim of anyone else and ifhe was found fit, he was to be

extended all consequential benefits and till such time his case was considered, the service

ofthe applicant was not to be dispensed with. This order was challenged by the DTTE in

Civil w# ^9: 35 p^^pp3. It i»y tl^p ^^pn^blf K[ig|i
^cfjpn Trjl^^^l tp t|}^ ext|;|t Xh^i it j|ir^ctp4 respondents to

cpp^l^^ pjEljie 3^1i^pf W ft ft

4|;:^t^4 to the;^pspph^^^ |p ft. 9^? 9^ ft Mffgulari^ipn ^
. |:ia^siii| |̂)prppri^Je ^ 2niPpljis Jroip th? 4^te pf tKe rep^ipit pf the order as per

i^les (Anpexvjje ATj^)- The Jpiitt S^pr^t^ (B) of pTTE the case pf ft
4pplic^t by the impugned order dated 5.3.2004 (Annexure-A). The applicant's service

was not regi^^rizqd pn the sole ground that he was appointed under the Community
• •-; J-' .

]C|!py^lP |̂n|nt Scheme (CDS) which was not apermanent Scheme and the post could be

^j?plisjied apd the grant may be stopped at any time. The applicant has submitted that in

the ca^e of Shri Sun4er Singh Pathania, who was a similarly circumstanced person as the

^pjiQ^t ^d tl^a^t s^id S|i]i pathania was appointed as Driver for 89 days in May, 1993
lj| ^^s r^p:^j^ze4 as aDriver ii| 1994 (Annexure A-17). The respondent, as such,
^4pp|e4 dpuble st^ndi^rd bpc^^? of Pathania they have regularized the

whilp tj^l of thp, applicant was rejected on the ground that it was purely a
tepppfar//ad ho9 ^d pn coptact basis under the CDS so could not be regularized. The

^l^plipmt h^ pl9^4^4: growls for grant ofrelief in his favour in para 5ofthe OA. It is

gubmitited tha^t thp .^ppljp^t hplds avalid driving Ucence; his name was sponsored by the

Emplpyrnpnt Exp|i^g^ in 1997; he qualified the performance and skilltest and interview

before he was apppjnted; he was deployed to work for three days in Meerabai

Polytechnic and for the remaining three days in DTTE; he was driving hght vehicle as

Ayell ^, ,the heavy mptor vehicle of the Polytechnic and the DTTE; he-had also been
t • • .j ' • '

•driving mini bus as and when required; he was performmg his duties as a Driver

/^jjer^ver he was deployed, satisfactorily; the DSSSB, for the reason best, known,

^t}|4rew the post ofDriver advertised by it ^er,admit card .was. issued to tl^?^ applicant

and the applicant fulfilled all the eligibility conditions;,,the,:P^ei.of the,applic^t for
1 . . • j J ' 1 •

regular appointment as Driver, was .recommended by thp Principal of thprPoJytechnip; the

cf^



applicant was not called for selection against the post of Driver (HMV) and Driver

(LMV) circulated on 12.3.2001 although the applicant fulfilled the eligibility condition

while the four candidates were called for performance test including driving test; it is

settled law that a person who had put in 205/240 days in a calendar year even with

intermittent breaks, which is no break in the eyes of law, was to be conferred temporary

status followed by regularization as per DOP&T Scheme dated 10.9.1993, so the

applicant has a fundamental right to get himself appointed as he discharged his duties for

six years to the satisfaction of the authorities and the denial of this would amount to

violation of the fundamental right guaranteed under Article 14 and 16 of the Constitution

of India; the Hon'ble High Courthad directed the respondents to consider the case of the

-.^7 applicant for regularization as per rules but the respondents have rejected the case ofthe

applicant which is non-compliance of the order of the Hon'ble High Court and the

memorandum ofthe DOP&T and; other similarly situated persons have been regularized.

4. The respondents in the counter-reply have repudiated the claim of the applicant

for his regular appointment to the post of Driver. It is submitted that before a person

could claim regularization he should have been appointed by the Government in

accordance with the Recruitment Rules. Quite a few judgments of the Hon'ble Supreme

Court were cited in support. As regards DOP&T Scheme issued on 10.9.1993 about

conferment of temporary status and regularization in pursuance to the order of the

Hon'ble Supreme Court m Union of India and Others Vs. Mohajfal (2002) Vol.4
I

see 573, it wpi sijbiiiitte^ th^t it was not an on going Scheme temporary status

could be:conferred pn tempor^ e^^ployees only on fulfilling th0 cpndjtior^ which ^e

cpntinuin^ mClausf (4) ofthe Sch^ni? th^t they should have b^n on casual employment

^ on th? datp pf gpmr|ieh'ppp;it of t|je Scheme and titey sjip^^ have rendered

continyip^S spfvipf at least g40 ^^y§ pf 2Q5 days in the case pf pj^ices having 5days a
vffpk, sp ,̂ pppiptinpnt/re^^ pould not bp. don^ de hprs the Recruitment

!; • . ^

5. TJip further submite^ in ^heir cp^tpMeply that

without serving any notice. The'applicant wi^ appointed in Community Polj^echnic

hv •' '



Scheme, which is a Scheme of the Ministry of HRD and is a planned scheme and could

be discontinued any time by the said Ministry. The applicant cannot be regularized Under

the Scheme because this is a planned Scheme. The order dated 19.5.1998 clearly stated

that the applicant had been appointed under the Commimity Polytechnic Scheme and

Apprenticeship Scheme. The Scheme does not provide for induction of staff on regular

basis. The applicant had full knowledge that he was iaterviewed and selected for the post

of Driver under the Commimity Polytechnic Scheme as would be clear from the

interview call letter dated 12.3.198 which has been filed by the applicant. According to

the respondents, the post of Driver was a Group 'C post and the appomtment to this

grade be made only through DSSSB and not by direct recruitment. The respondents did

not have any power to appoint the appHcanton regular basis even if his appointment was

recommended by the authorities as the Recruitment Rules couldnot be contravened. The

respondents have filed copy of the Recruitment Rules as Aimexure R-2. The applicant

had submitted his application for appointment to the post of Driver HMV/LMV

circulated vide letter dated 12.3.2001 but he could not be considered because he was not

a Class-IV employee of the Department (DTTE) and even if he fulfilled the requisite

qualification, he could not have been selected and appointed without going through the

selection process.

6. hi the rejoinder the applicant has controverted the allegations made in the coimter-

reply and has reiterated his own case.

7. We have heard the learned coimsel for the parties and have perused the record.

8. The appointment of the applicant as Driver in 1997 in Community Polytechnic

Scheme is not in dispute. The copy of the Scheme has been filed by the respondents as

annexure to their counter-reply. A bare look at this Scheme is enough to prove that it is a

special scheme of HRD Ministry of the Government of India devised with devout broad

objective to provide Commimity-histitute interface so that the Science and Technology

inputs could be transferred to the commimity through skills training, technology transfer

and organization for ensurmg that for the rural society a fair share qf benefits from the

investments in technical 'e<iucatibn system ^d iiilis Bjmging'Sppfp-epp^pnuc up|i^ent
and i|pprQ;y |̂|ipflt of quailiy of life of coitihitinity sensitize students^

and faculty ofpolytechnics to\Y^d^, life problems ofthe coranjimity needing Science and
q



Technology Inputs. The preface of the Scheme would show that it was to be /*t)
implemented by the working group on Technical Education of the AICTE with the co

operation ofthe State Technical Education under the Direct Central Assistance Scheme,

which was launched on experimental basis. The Scheme envisaged the Community

Polytechnics to act as focal points for Science and Technology applications in rural areas

and general self and wage employment. It was not considered as a separate institution

but it was a wing attached to the regular polytechnic under the direct Central Assistance

Scheme of Ministry of Human Resource Development. The Scheme also prescribed the

staff structure and the remimeration/honorarium which was to be paid to those who were

deployed under the Scheme. The Scheme provided for employment of the persoimel only

on contractual basis. The Scheme was not on permanent basis. As such, it was a special

temporary Scheme of the Ministry of HRD. This was being executed in various

Polytechincs including Meerabai Polytechnic. The applicant was also appointed and was

paid a fixed emoluments/honorarium. There is a dispute about the nature of employment

of the applicant. The respondents stated that he was appointed on contractual basis.

Annexure A-2 is a letter dated 12.3.1998 in which it was stated that the applicant was

called to appear for the interview for the post of Driver "under Conmiimity Polytechnic

Scheme and the present rate of remuneration for the post ofDriver imder the said Scheme

was mentioned at Rs.1500". Annexure A-3 is the appointment letter which showed that

the applicant was appointed as Driver at Main Centre, Meerabai Polytechnic, Maharani

Bagh under Community Polytechnic Scheme for a period of 89 days with effect from

5.51998 on a consolidated pay of Rs.1500/,- and that his services were temporary, ad hoc

and emergent basis and could be terminated any time without giving him any notice.

Annexure A-4 is an office order dated 19.5.1998,which stated that the applicant had been

working as Driver on the vehicles of Meerabai Polytechic under the Community

Polytechnic Scheme and Apprenticeship Scheme.

9. The applicant has submitted that he was appointed as Driver imder the aforesaid

Scheme initially for the period of 89 days and thereafter his term was extended with

artificial break since he performed duties even on the break days. Learned coimsel for

the applicanthas stronglyobjectedto the allegations of the respondents that the applicant

^ was appointed on contractual basis. He has drawn our attention to the initial appointment



letter Annexure A-3 by which the apphcant was appointed on temporary/ad hoc and

emergent-basis for a period of 89 days with effect from 5.5.1998 and it was not stated

therein that his appointment was on contractual basis.

10. On the other hand, the learned coimsel for the respondents has produced the

copies of the contract, which showed that the applicant's appointment to the post of

Driver under the Community Polytechnic Scheme was on contract basis. Learned counsel

for the applicant has pointed out to the endorsement of the stamp vendor on the stamp

paper which showed the date of 14.9.1985 as the date of issue of the said stamp. He has

submitted that for writing a. contract in 1997 the stamp paper could not have been

purchased in the year 1985. However, the respondents have filed 5 contract agreements

executed on the stamp papers. The second contract bears the endorsement of the stamp

vendor showing that it was issued on 10.12.1999. On the third stamp paper the date of

issuance of the stamp by the stamp vendor is not legible. On the 4"^ the date given is

7.5.1999 and on the last contract date it is not legible. Coimsel for the applicant has

vehemently denied that these contracts were signed by the respondents. But we do not

find any reason to disbelieve the case of the applicant in view of the provisions of the

Scheme under which the applicant was appointed as a Driver. The appointment was made

under the Scheme for which the budget was provided by the HRD Ministry. The posts

^ and the remuneration to be paid on contract basis under the Scheme were also prescribed

The Scheme, as such, has provided for engaging the staff on payment of remvmeration

on contract basis. We, therefore, have no hesitation in holding that the applicant was

appointed as Driver under the Community Polytechnic Scherne on contract basis.

11. Even if the contention of the applicant that he was appointed on temporary basis

for a period of 89 days at a time with artificial break and that he worked even on the days

of the break is believed, still it cannot be disputed that his appointment was not made on

a post sanctioned by the Government ofNCT of Delhi. The appointment on a post under

the Scheme. The Scheme itself was temporary. It could have been terminated or could

have been wound up by the HRD Ministry or the post of the Driver could have been

abolished by a specific order by the HRD Ministry or by not providing budgetary

allocation to meet the expenses. It was the only reason that the applicant was not

appointed on any regular pay scale of a Driver. Even the pay scale of the Driver on the



post on which the applicant was working in the Polytechnic or under the DTTE was not

given to him and he was drawing his fixed emoluments prescribed under the Scheme by

the HRD Ministry.

12. The next question arises whether the services of the applicant could have been

regularized onthe post ofDriver under the Community Polytechnic Scheme? The answer

is in the negative since the Scheme itself is a special devised Scheme to serve a specific

.purpose and has to continue so long as the Ministry ofHRD has provided finance for it.

The Principals and other personnel of the Polytechnics were executing and implementing

the Scheme, therefore, issuing of the orders or letters of appointment or otherwise under

the signature of the Principal or other authorities of the DTTE to the applicant or under

the Scheme, would not prove that the applicant will become the employee of the

Polytechnic or an employee of the Government of NCT of Delhi. The Scheme, the copy

of which was available on record, clearly spelt out that the Scheme is to be executed

through the Principals and Project Officers of Polytechnics and some remuneration was

to be paid under the Scheme. It is thus clear that the post ofDriver under the Commimity

Polytechnic Scheme is not a civil post under the DTTE or the Government of NCT of

Delhi and as such the applicant would not become an employee of the DTTE or the State

Government simply because his services were utilized as a Driver in Meerabai

^ Polytechnic under the Scheme or otherwise in DTTE or even Pharmacy College ofthe

Government of NCT of Delhi. He continued to work under the Scheme as he was

holding the post to which he was appointed under the Scheme and was paid for his

services.

13. The appUcant stated that he had been working to the entire satisfaction of the

Principal of the Polytechnic and other authorities of DTTE and he had been plying even

the mini bus whose Driver had expired. Utilising the services of the applicant on regular

bus of the Polytechnic or the vehicles of the DTTE staff or otherwise would not change

the nature of the employment of the applicant. He would not become entitled to the

regularization of the post in the DTTE/Govemment of NCT of Delhi. The applicant had

been continued to work under the Scheme and he has been driving vehicle, according to

him, of the Polytechnic and DTTE and the Principal and other authorities have

recommended him for sympathetic consideration for his regular appointment. But that by



itself, as observedabove, would not give a legal right to the applicant to be appointed on

regular post de hors the Recruitment Rules.

14. It will also be pertinent here to mention that the appointment of the applicant

under the Commimity Polytechnic Scheme was not under any Recruitment Rule. In fact,

there is no Recruitment Rule for the post of Driver or others under the Scheme, therefore,

selection of the applicant from the open market or from the employment exchange would

not entitlethe applicant to be regularized on a post whichitself is not a regularpost.

15. The learned counsel for the applicant has submitted that the DTTE had issued a

circular on 12.3.2000for recruitment to the post of Driver (HMV) and Driver (LMV) and

the applicant has also submitted his application through the Polytechnic but he was not

called for interview although he was eligible to the post. He has annexed the circular as

Annexure A-10. The respondents in their reply have clarified that the vacancies were to

be filled up by promotion from amongst Class FV employees of the DTTE and since the

applicant was not a regular employee of DTTE, therefore, he was not eligible for

selection and was not called for interview. The circular which has been filed by the

applicant as Annexure A-10, clearly stated " this department proposes to fill up some

vacant posts of Driver (HMV) and Driver (LMV) by promotion from amongst the Class-

IV employees of this Directorate, having valid driving license of HMV, LMV". The

^ Principals of Polytechnic and College of Pharmacy etc. were asked to circulate the letter

amongst Class-IV employees of their institution and send the applications of the desirous

Class IV employees in the prescribed pro-forma. This letter clearly shows that only

regular Government employees working in the Directorate of DTTE and its imits and

Branches were eligible for promotion to the post of Drivers. Outsiders were not eligible.

Therefore, the contention of the applicant that his candidature was arbitrarily or mala

fidely excluded, to our view, is not correct.

16. The applicant has also contended that DSSSB had also advertised a post ofDriver

in College of Pharmacy in November, 1999 for which he was eligible and had also

submitted his application. He was issued the admit card also but when result of the

advertised pos1| which included the post of Driver also, was published, the note appended

stated that the said post of Driver advertised by the College of Pharmacy had been

r . . . '
withdrawn. The applicant does not get any right for selection to the post of Driver when

U
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the Governmenthad cancelled the selection or withdrawn the post. Even if the applicant

was selected he did not get any indefeasible right to the appointment to the post (See

Union of India and OthersVS. N.R. Baneqee and Others, 1997(1) SLR 751).

17. Thenext contention of the applicant is that there is a discrimination between him

and Shri Sunder Singh Pathania in 1993 who was initially appointed to a Class IVpostin

Community Polytechnic Scheme but in 1994 he was selected and appointed against a

regular vacancy of Driver \jnder DTTE. Great deal of arguments were advanced onthis

point. The respondents in their counter have stated that Shri Pathania was initially

appointed as a Chowkidar and that he applied for and selected against regular vacancy of

a Driver in DTTE. Learned counsel for the respondents has stated that the post ofDriver

-wj is now a Group 'C post and that the appointment to Group 'C post could be made in

Government of NCT of Delhi only through DSSSB and not directly. It is submitted that

in 1994 selection it was not the position. The DSSSB was established much later,

therefore, in 1994 it was possible for the Directorate of DTTE to appoint Shri Pathania as

a regular Driver in a direct recruitment but it was no more possible for it to appoint

somebody on a Group 'C post by-passing DSSSB.

18. Another contention of the applicant was that the applicant was entitled to be

considered for conferment of temporary status followed by regularization of service

imder the DOP&T's Scheme dated 10.9.1993 which was fonnulated in accordance with

the directions of the Hon'ble Supreme Court since he had worked for more than 205/240

days in a calendar year. The respondents have denied that the applicant was eligible to be

considered against the said Scheme because he was not working as a casual worker and

secondly it was a one time scheme, the benefit of which was to be given to a category of

a causal employee and the Scheme was not contemplated to be continuous. The learned

counsel for the applicant was aggrieved that the appUcant who had been working for such

a long time is not being given a regular appointment although he was discharging his

duties to the full satisfaction of the authorities of Polytechnic and the DTTE. It may be

true that the applicant had been working since long but he had full knowledge of the

Scheme iinder which he was offered the appointment. He had accepted the appointment.

He could be appointed to a regular post only in accordance with the Recruitment Rules

Q and not de hors of it. There is no Recruitment Rule for the persons engaged in
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Community Polytechnic Scheme. The employment of the applicant on a civilian post in

DTTE or the MeerabaiPolytechincs of the Government of NCT of Delhi can be only by

following a due selection process under by the Recruitment Rules. Drivers post in

Government being a Group 'C post the selection has to be made through the DSSSB.

The respondents, therefore, despite their being sympathetic to the plight of the applicant

may find it difficult to provide a regular employment to the applicant under the Scheme

or in the Polytechnic or in the DTTE.

19. Recently the five Judges Bench of the Hon'ble Supreme Court in the case of

Secretary, State of Kamataka and Others Vs. Umadevi and Others, 2006 (4) SCALE has

held as under:-

12. What is sought to be pitted against this approach, is the so
called equity arising out of giving of temporary employment or engagement on
daily wages and the continuance of such persons inthe engaged work for a certain
length of time. Such considerations can have only a limited role to play, when
every qualified citizen has a right to apply for appointment, the adoption of the
concept of rule of law and the scheme of the Constitution for appointment to
posts. It cannot also be forgotten that it is not the role of courts to ignore,
encourage or approve appointments made or engagements given outside the
constitutional scheme. In effect, orders based on such sentiments or approach
would result in perpetuating illegalities and in the jettisoning of the scheme of
public employment adopted by us while adopting the Constitution. The
approving of such acts also results in depriving many of then* opportunity to
compete for public employment. We have, therefore, to consider the question
objectively and based on the constitutional and statutory provisions. In. this
context, we have also to bear in mind the exposition of law by a Constitution
Bench in State of Punjab Vs. Jagdip Singh & Ors. (1964 (4) SCR 964). It was
held therein, "In our opinion, where a Government servant has no right to a post
or to a particular status, though an authority under the Government acting beyond
its competence had purported to give thatperson a status which it was notentitled
to give, he will not in lawbe deemed to havebeenvalidly appointed to the post or
given the particular status."

13. During the course of the arguments, various orders of courts eitherinterim
or final were brought to our notice. The purport of those orders more or less was
the issue of directions for continuation or absorption without referring to the legal
position obtaining. Learned counsel for the State of Kamataka submitted that
chaoshas been created by such orderswithout reference to legal principles and it
is time that this Court settled the law once for all so that in case the court finds
that such orders should not be made, the courts, especially, the High Courts would
be precluded from issuing suchdirections or passing suchorders. The submission
of learned counsel for the respondents based on the various orders passed by the
High Court or by the Government pursuant to the directions of Court also
highlights the need for settling the law by this Court. The bypassing of the
constitutional scheme cannot be perpetuated by the passing of orders without
dealing with and deciding the vaUdity of such orders on the touchstone of
constitationality. While approaching the questions falling for our decision, it is
necessary to bear this in mind and to bring about certainty in the matter of public
employment. The argument on behalf of some of the respondents is that this
Court having once directed regularizatipn in the Dharwad case (supra), all those
appointed temporarily at any point of time would be entitled to be regularized
since otherwise it would be discrimination between those similarly situated and in
that view, all appointments made on daily wages, temporarily or contractually.

4
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must be directed to be regularized. Acceptance of this argument would mean that ^
appointments made otherwise than by a regular process of selection would
become the order of the day completely jettisoning the constitutional scheme of
appointment. This argument also highlights the need for this Court to formally
lay down the law on the question and ensure certainty in dealings relating to
public employment. The very divergence in approach in this Court, the so-called
equitable approach made in some, as against those decisions which have insisted
on the rules being followed, also justifies a firm decision by this Court one way or
the other. It is necessary to put an end to uncertainty and clarify the legal position
emerging from the constitutional scheme, leaving the High Courts to follow
necessarily, the law thus laid down.

43. Normally, what is sought for by such temporary employees when they
approach the court, is the issue of a writ of mandamus directing the employer, the
State or its instrumentalities, to absorb them in permanent service or to allow
them to continue. In this context, the question arises whether a mandamus could
be issued in favour of such persons. At this juncture, it will be proper to refer to
the decision of the Constitution Bench of this Court in Dr. Rai SWvendra Bahadur
Vs. The GoverningBody of the Nalanda College [(1962) Supp. 2 SCR 144]. That
case arose out of a reftisal to promote the writ petitioner therein as the Principal of
a college. This Courtheld that in orderthat a mandamus may issueto compel the
authorities to do something, it must be shovra that the statute imposes a legal duty
on the authority and the aggrieved party had a legal right imder the statute or rule
to enforce it. This classical position continues and a mandamus could not be
issued in favour of the employees directing the government to make them
permanent since the employees cannot show that they have an enforceable legal
right to be permanently absorbed or that the State has a legal duty to make them
permanent.

45. It is also clarified that those decisions which run counter to the principle
settled in this decision, or in which directions running coimter to what we have
held herein, will stand denuded of their status as precedents.

47. Coming to Civil Appeal Nos. 1861-2063 of 2001, in view of our
conclusion on the questions referred to, no relief can be granted, that too to an
indeterminate number of members of the association. These appointments or
engagements were also made in the teeth of directions of the Government not to
make such appointments and it is impermissible to recognize such appointments
made in the teeth of directions issued by the Government in that regard. We have
also held that they are not legally entitled to any such relief. Granting of the relief
claimed would mean paying a premiimi for defiance and insubordination by those
concerned who engaged these persons against the interdict in that behalf. Thus,
on the whole, the appellants in these appeals are found to be not entitled to any
relief. These appeals have, therefore, to be dismissed.

20. The Principle of Law envinciated by the Hon'ble Supreme Court when applied to

the facts of the present case will render the claim of the applicant in the present case

unsustainable in law.

21. Accordingly, the OA has no merit and the same is dismissed leaving the parties to

bear their own costs.

(V.K. Aghnihotri) (M.A. Khan)
Member (A) Vice Chairman (J)
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