
CENTRAL ADI^IINISTRATIVE TRTOUNAL

PRINCIPAL BENCH

OA No. 2938/2004

New Delhi this the 12., th day ofApril, 2005

Hon'ble Shri VJC-Majotra, Vice Chdiinaii (A)
Hon^ble Mrs. Meera Chhibber, Member ( J)

Shri Vij^ Kumar,
S/0 Shri Sardari Lai,
R/0 50, Chaman Garden Extension,
Kamal, working as ChiefParcel Clerk at
Northern Railway, New Delhi.

(Present in person)
VERSUS

1. General Manager (Vig.), Northern Railway,
HQ Baroda House, New Delhi.

2. ChiefVigilance Officer (T), N.Railw^,
HQ BarodaHouse, New Delhi.

3. Divisional Traffic Manager, N.Raih^y,
DRM Office, New Delhi.

4. Inquiry Officer/HQA?ig (Sh.Y.KTyagi),
N.Railway, DRM Office, New Delhi.

5. Divisional Personnel Officer, N.Railway, DRM Office,N/Delhi.
..Respondents

(By Advocate Shri R.L Dhawan )
ORDER

(Hon'ble MrsJMeera CMbber, Member (J)

By this OA, applicant has sought quashing of the unpugned order dated

18.8.2004 i.e. the order passed pursuant to tlie directions given in OA 2553/03

(page 11), order dated 24.11.2004 (Annexure A 2) issued by the I.O. fixing the

next date of hearing 14.12.2004 for exainination of PWs and attendance was

required to be made in time ( page 13) and quash the charge sheet dated

24.5.2001. He has also sought to treat the suspension period from 5.1.2001 to

28.5.2001 as period spent on duty with full salaiy alongwith interest andhe be
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promoted in tlie grade of Rs.6500-10500 witli all consequential benefits as the

same is being deniedon the ground of pending disciplinary case.

2. Tlie grievance of tlieapplicant in thiscase is thathewasgiven chargesheet

on 24.5.2001 ( page 16) but the same has not been completed till date nor the

direction given by this Tribunal in earlier OA had been complied with by tlie

respondents.

3. It is submitted by the applicant that he had initially filed OA 3015/2001

with a request to provide Hindi documents v^iichwas rejected by tlie authorities.

Moreover, no order had been passed in his application for appointment of a

defence assistant. He had not been afforded areasonable opportunity offumisliing

his defence before appointment of enquiiy officer, tlierefore, tlie disciplinary

proceedings should be quashed. TTie Tribunal disposed of this OA on 6.11.2001

by directing the respondents to passa speaking orderonhis request for furaisliing

documents in Hindi and to pass suitable orders on applicant's representation for

^pointing a defence assistant and to proceed with the disciplinary proceedings

only after permitting the applicant to puthis defence. (Page 17). It is the case of

the applicant that the said directions were not complied with by the respondents

even aftera period ofmore than ayeai\ Tliei-efore, he gave an appeal to the Chief

Vigilance Officer on 22.12.2002 for quashing thechai'gesheet. Hie same was not

disposed of Therefore, he had tofile 2"^ OA beai ing No. 2555/2003 vv^ich was

disposed of vide order dated 20.10.2003 by directing respondent No.1 to decide

the pending appeal of applicant preferably within four months from the date of

receipt of tlie certified copy of the order.(Page 23) Respondents thereafter filed

MA 769/2004 in OA 2555/2003 seeking clarifications wiiich was disposed ofvide

order dated 12.4.2004 by clarifying that respondent No.2 should pass appropriate

order in terms of the directions of tliis Tribmial dated 20.10.2003 ((page 31).
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Finally his appeal was disposed of on 18.8.2004 know^ing fully well tliat

Divisional Traffic Manager is not the appellate authority ofapplicant. Respondent

No.4 thereafter issued order dated 24.11.2004 fixing tlie next date of enquiiy. He

has tlius submitted that on onehand respondentsare violating the dii-ections given

by this Tribunal even in spite of four years having elapsed and yet he is being

deprived his duepromotion, tlierefore, the reliefs as prayedfor may be granted.

4. Respondents have opposed this OA. Hiey have taken a preliminary

objection to tlie maintainability of this OA, on tlie ground that it is still at the

stage of chargesheet and no final order has yet been passed by tlie disciplinary

authority. Therefore, the OA is liable to be dismissed on this ground alone. They

have relied on tlie judgement given by tlie Hon'ble Supreme Couit in UOI Vs.

Upendra Singh reported in JT 1994(1) 658) w^ierein it was held that judicial

iwiew cannot extend to the examination of the coirectness of charges or

reasonableness of a decision. Theyhave fmther submittedtliat applicant has not

approached the Tribunal with clean hands as he has suppressed the material fact

inasmuch as he has not filed the complete copy of chargesheet dated 24.5.2001.

They have also submitted that OA is barred by res-judicata as he had filed earlier

OAs also one after anotlier for seeking the same relief, namely, to quash tlie

charge alieet.

5. On merits they have submitted that applicant had given a repi-esentation

dated 22.12.2002 alleging therein tliat false and fabricated charges have been

framed against him vide memo, of charges dated 24.5.2001 and this

representation has been termed as an appeal ^^lei'eas in teiins of Rule 17 of the

Railways Servants (Discipline and Appeal) Rules, 1968 it cannotbe termed as an

appeal. As no appeal lies against an order of interlocatory in nature or of the
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nature of step-in-aid of the final disposal of disciplinary proceedings, other than

order ofsuspension or any order passed byan Inquiring Authority inthe course of

an inquiiy under Rule 9. In any case in compliance with tlie directions of this

Tribunal his representation dated 22.12.2002 had been decided by the competent

authority vAereby applicant has been advised to participate in the enquiry under

process and submit his defence statement before the Enquiiy Officer so that tiiitli

comes out andjusticemay be done inhis case, Hieyhave thus submitted thatno

case has been made out for interference by tlie Tribunal. Tliey have furtlier

submitted that the inquiiy into the charges framed against tlie applicant is being

conducted in accordance with procedure laid down in Rule 9 of the Railway

Sei-vants (Discipline and Appeal) Rules, 1968. Applicant had also been advised

that the next date ofhearing was 14.12.2004. Hierefore, it is in his own interest

tliat applicant should participate in the enquiiy to clear himself of tlie charges

framed against him. Moreover applicant would beallowed tosubmit wi'itten brief

under rule 9 (22) ofD&A Rules, 1968 in which he can always put his contention

which will be considered by the competent authority before passing the final

order. Suspension period will be decided afler the completion of disciplinary

proceedings as he has been chai-ged with failui-e to maintain absolute integrity

exhibited lack of devotion to duty and acted in a manner unbecoming of a

Railway servant. Hiey have further submitted that in case he has any grievance

with regai-d to the procedure adopted by the Enquiiy Officer, he sliould raise

objection at the proper stage and cannot be allowed to come to the Court afler

each and eveiy order ispassed by tlie enquiry officer.

6. Respondents have also produced the enquiry file for courts perusal and

have prayed that the OA may be dismissed
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7. We have heard tiie applicant who appeared in person and tlie counsel for

respondents and have perused the pleadings as well. Since respondents had

produced the enquiry file we have gone through it and find that on 9.8.2003

applicant was given all the documents in Hindi version as per Annexure III in the

m^or penalty charge sheet. However, applicant made a note thereon that he has

received illegible photostate copies ofthe documents. This file further shows that

initially documents were made available to the applicant through special

messenger but he refusedto accept the same. Thereafter the said documents were

sent to him by regd post at his own addi*ess. The same was receivedback. Apait

from this^efforts were made to call the employee in the office through control

message on 22.6.2002, 27.7.2002 and 29.8.2002 but he did not turn up to receive

the documents. It is further seen that vide letter dated 12.6.2002 applicant was

sent all the Hindi documents as mentioned in the chai'ge sheet under Rule 5 and

he was further asked to send the name of his defence Assistant along with the

defence statement so that further proceedings may be initiated. Hiere is a letter

dated 12.9.2002 also w4iich shows that the relied upon documents in Hindi

version were sent to the employee through regd. letter and another set of Hindi

documents was sent to Enqy. officer for conducting the disciplinary enquiry. All

these documents available on the file clearly sliow that all efforts wei-e made by

the respondents to give Hindi version documents to the applicant as demanded by

him in his first OA but it was applicant himself wiio refused to take the

documents therefore, delay cannot be attributed to the respondents alone.

Applicant is also partly responsible for tlie delay. It is furtlier seen that applicant

was given opportunity to give name of his defence assistant and also to give

written statement to the charge sheet. Therefore the direction given in the fu-st OA
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bearing No.3015/2001 stands already complied with. It is seen tiiat 1st OA was

disposed offexparte and the only direction given was as follows

"Having regard to the aforestated facts, we find that itwill be in the interest of
justice to dispose ofthe present OA at the admission stage itself even without
issuing notices witli a direction to the respondents to pass afuither speaking and
areasoned order on his reqpiest for fumi^ing documents in Hindi in the light of
the directions contained in the order of the Chief Official Language Officer of
30.7.2001 at Annexure A-6, to pass suitable orders on applicant's application
for appointing a defence assistant as contained in his application dated
11.8.2001 at Annexure A-8 andto afford the applicant to put in his defence and
only thereafter to proceed with the disciplinary proceedings. We order
atfjcordingly".

8. Hie 2"^ OA bearing No. 2555/03 was filed for quashing the charge sheet

on the ground that his appeal has not been decided. The said OA was also

disposed of at the admission stage itself without calling any reply fiom tlie

respondents by directing respondent no.l to decide his pending appeal. At this

juncture, it would be relevant to quote Rule 17 of the Railway

Servants ( Discipline and Appeal) Rules, 1968 v^^ich for ready reference is as

under:-

" Rule 17- Order against appeal Not withstanding anything contained in this
para, no ^peal shall lie against:-

(i) any order made by the president;

(ii) any order of any interlocatoiy in naure or of tlie nature-in-aid ofthe final
^sposal ofdisciplinary proceedings, other than order ofsuspension;

(iii) any order passed by an Enquiry Authority in the course of an inquiry
under Rule 9".

Hiis rule makes it clear that there cannot be any statutory ^peal against any of

the order which is interlucatory in nature or of the nature of the final disposal of

disciplinary proceedings or any other order passed by an Enquiring authority in

the course of an inquiry under rule 9. If in this backgroun^^the representation
w4iich was given by the applicant dated 22.12.2002 is seen it sliows he had

requested to quash the cha^e sheet on the ground that false and fabricated case



has been framed against him. In this representation there was no mention at all

about non compliance of the directions given by this Tribunal in 1st OA

3015/2001. On the contiary he hallstated that false and fabricated case has been

fi^ed againsthim. Hierefore, applicantcannotrelate the said representationwilh

the directions given by this Tribunal in his first OA bearing No. 3015/2001 as

both were entirely different in nature, yet directions given in 2 OAwere

also complied with. It is seenthat initially in the second OAfiledby applicant,

the Tribunal had directed the General Manger (Vigilance) NR to decide tlie

pending appeal of applicant vide order dated 20.10.2003 but subsequently the

direction was modified vide order dated 12.4.2004 passed in MA 769/2004 by

clarifying that the appeal has to be decided by respondent No.2 was

Divisional Traffic Manager(page 31). It was pursuant to the said clarification

dated 12.4.2004 that applicant's representation dated 22.12.2002 was disposed of

by the Divisional Traffic Manager by aspeaking order dated 18.8.2004 (page 11)

wherein applicant was informed that charge sheet had been issued to him on the

basis ofcertain documents/evidence. Hie enquiiy isin process w^iere he would be

at liberty to defend himself by giving all facts. Therefore, he should pursue the

enquiry and defend himselfbefore the Inquiiy Officer so that justice may be done

in the case. From the above facts it is clear that even the directions of 2^^^ OAalso

stand complied with.

9. Applicant wdio is appearing in person next contended that the said order

could not have been issued by the Divisional Traffic Manager as he was not the

competent authority. Hiiscontention hastoberejected inviewofthe clarification

given by the Tribunal in its order dated 12.4.2004 wiiereby respondents No.2 was

directed to pass appropriate order, in tenns of the TribunaPs order dated



20.12.2003. The order dated 12.4.2004 has not been challenged by the applicant

therefore it is bindingon applicant.

10. He next contended that even Divisional Traffic Manager did not deal witli

the question ^-vliether Hindi documents were given to the applicant or not as was

directed by this Tribunal. However, as we have just stated above, this was not

even the grievance of the applicant in his representation dated 22.12.2002

therefore wiiile disposing of his representation the authority had naturally to

dwelve only on those points which were raised by tlie ^plicant in his

representation, therefore, tliis contention also has to be rejected.

11. Applicant had next challenged the order dated 24.11.2004 but this order

was passed by the Inquiring authority for fixing tlie date ofenquiry on 14.12.2002

for examination ofPWS. Since this isan order passed by I. 0. for conducting the

enquiry, tliis cannot be challenged in tiie OA as applicant cannot be permitted to

challenge each and every order passed by the enquiiy officer. Ifthat is permitted,

it will never be possible to complete the enquiry. If ^plicant feels that enquiry

officer isnot conducting the enquiiy in the manner prescribed under the rules, it is

open to him to raise objection in writing and take all those objections before the

disciplinary authority at the stage vv^ien he is called upon to give his

representation after sslJSng him the findings of I. O.

12. It is seen that applicant had already filed 2 earlier OAs also which were

disposed oif at admission stage itself witliout hearing the respondents yet

respondents complied with the directions. Now applicant has filed 3rd OA to

quash tlie charge slieet on the ground that inquiry' is not completed in spite of 5

years havmg elapsed but jfrom the perusal of enquiry file, we find that applicant

himself isdelaying the enquiry. Therefore, chargesheet cannot be quashed on this

ground. Even otlierwise the veiy object of issuing chargeslieet to the delinquent



officer is to afford him aii oppoiiujiity to defend himself by producing defence

and cross examining the prosecution witnesses, therefore, he must defend himself

before tlie Enquiiy Officer. Hie correctness ofchaigesheet cannot be gone into by

the Tribunal or by the authorities at tliis stage because that would depend on the

evidence adduced during the course of enquiiy both by prosecution as well as

defence witnesses. It is tlierefore not open to the applicant to challenge the

chargesheet at this stage. Hon'ble Supreme Court has held in the case ofUnion of

India Vs. Upendi-a Singh i-eported in IT 1994(1) SC 658 tliat Tribmial has no

jurisdiction to go uito tlie correctness or truth ofthe charge and tlie Tribunal ouglit

not to interfere at an interlocutory stage because Tribunal cannot take over the

functions of disciplinary authority. Tlie trutli or otherwise of the chai^ges is a

matter for the disciplmary authority to go into. It was further held therein that the

Tribmial or Couil can interfere only if on the chaiges framed ( read with

imputation or pailiculars of the chaiges, if any ) no misconduct or other

irregularity alleged can be said to have been made out or the charges framed are

contraiy to any law.

13. In this case neither the applicant has been able to show us that the charges

framed against him ai-e contraiy to any law or biased nor is its his case that

chargeslieet is issued by an authority v^o was not competent, therefore, we would

agree with the respondents coimsel that no case has been made out for

interference byTribmial at tliis stage.

14. As far as tlie suspension period is concerned that would have to be

decided only after the disciplinaiy proceeding is completed. Hierefore, tlie prayer

of tlie applicant that his suspension period should be decided as period spent on

duty is rejected at this stage.

0
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15. Since enquay is already in prog.«. it is in applicant's o«n interest to
pursue the enqui^ and defend himself by adducing all the evidences ,«l>ich are
i„ his possession or by cross examination of prosecution witnesses. He cannot
be allowed to come to the cou.1 rfter each and every order is passed by the
Enquio- Officer as in that case he would himself be responsible in delaying theenquiry. So longhisenquiiy is pending.naiurally he wouldnotbeconsideredfor

promotion as his case has to be kept in asealed cover «d.ich can be opened only
rfter the disciplina., proceedings are concluded and ha is totally eKOnerated
(herein. He is Uierefore, advised to participate in the enquiry and protest m
™-iting whenever he feels that the enquiry officer is not proceeding in accordance
with the rules which can be used by hnn ultimately to challenge the final order
passed in the disciplinary proceedings, in case he is aggrieved by the same.
16. In these ch-cumstances, none of Uie relief as prayed by applicant can be
given to hnn. However, since chargesheet was issued to the applicant as back as
in 2001, we are of the view that enquiry should be concluded expeditiously
preferably within aperiod of 4months from the date of receipt of copy of this
order provided the applicant cooperates with the enquiry officer in concluding the
enquiry. In case applicant does not cooperate in the completion ofthe enquiries, it
shall be open to the Enquiry officer to recoi-d thesameinhisordersheetand
proceed in accordance with rules thereafter so that enquiry is taken to alogical
conclusion. It is ordered accordingly.

17. With the above directions, this OA stands disposed of. No order as to

costs.

(V.KMajotro)
ViceChaim!m(A)Member <J) ^
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