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CENTRAL ADMMSTRAnVE TRIBUNAL
PPJNCIPAL BENCH

OA 2720/2004

New Delhi ihis the day of Juae^ 2005

Hon^bleMrs. Meera ChMteber. "Member (J)

S.S. Malik,
PQT (Physics),
Kendriya Vidyalaya>
JNU Cainpus.

(By Advocate Shri M.K.Bhai'dwaj )

Union of India through:

VERSUS

L The Commiaaioner,
Kendriya Vidyalaya Sangthan,
18, Institutional Axea, SJS Marg,
Nev/Delhi-110016

2. Deputy Commissioner (Admn.),
Kendriya Vidyalaya Sangathan,
18, Lfistitutional Area, SJS Marg,
NewDelhi-110016

3. S. Modaw^,
Assistant Commissioner.

Kendi'iya Vidyalaya Sangthan,
JNU Campus, New Delhi.

(By Advocate Shri S.Riyappa)

ORDER

..Applicant

..Respondents

Tliis OA has been referred to me as third Member as there Vv'ere conflicting

viev»^ expressed by the Hon'ble Members of the Division Bench on the question.
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viJiether chai'ge sJieet could be quashed on Uie gi'ouud of inordinate and unexplained

delay causing prejudice in the facts ofthe case.

2. The view expressed by Hon'ble Member (J) is that encjuiiy should be di-opped

as inordinate and unexplained delay causing prejudice to the applicant vitiates the

charge sheet. While Hon'ble Member (A) has obsei-ved that though there is delay m

concluding tlie enquiry but it cannot be said to be totally imexplained and as such

applicant cannot be allowed to take atlvantage ofthis situation. Moreover, the applicant

has not been able to prove as to vdiat prejudice will be caused to him due to this delay.

Thus itwill neither be in the interest ofjustice nor in the interest ofgood aflm inistration

to drop the enquiry. Hon'ble Member (A) has further observed that justice demaiKls

that the enquiiy should be allo'ived to proceed in accordance with law wliere the

applicant will get the opportunity to defend himself and prove his innocence. It would,

therefore, not be appropriate to inteivene at tliis stage. However, direction has been

given to tlie respondents to complete tlie enquiry proceedings expeditiously and take a

final viewwithin aperiod of six monthsfrom the date of receipt of acopy of the order,

subject to the fullest cooperation of tlie applicant.

3. Tlie facts have already been nan-ated by tlie Hon'ble Members. Therefore, it is

not necessaiy to give all tlie facts yet it would be necessaiy to give tlie relevant dates

before I give my views on the issue rtiised in the petition. Tlie chai-ge sheet was issued

to the applicant on 8/15.11.1996 on the ground that during 1996 he had contested the

Haiyaiia State Assembly Election as an independent cftndidate illegally, i.e., without

prior approval of the competent authority, vwiich is in contravention of Article 55 ( 5 )

Code of Conduct for the teacliei-s of Kendriya Vidyalaya Fuiiher uiiile under
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suspend™ w.eX 26.9.1996, he tell Ihe station (Hq.) i.e.. New Delhi without pric"-
pemissioB of lie competent authority unauthorisedly which is in contravention to the
condition laid dow'n in his suspension order dated 26.9.1996.

4. In the statement of imputations ail tlie details v^^re given that he had contested
Haryana Legislative Election in 1996 as is evident form No. 2(^) or 7(^ORule 10 (1)

from Gohana Constituency wiierein his name \vas given at serml No. 29 - Sukhoir

Singh Malik Address; Village Balias%'v'aikalaii Bawfala, Tehsil Gohana and allotted

symbol Rail KaEngine (pages 25 to 27 ).

5. Applicant had taken an objection tliat there- was amistake in tlie naiTation of

name but did not deny the allegation made in the charge sheet. Accordingly,

i^.spondents issued comgendum for rectifying the mistake and i-epeatedly sent it to his

house but the same could not be sen-'ed as applicant's house was locked on vai'ious

occasions which is evident from original records. Ultimately, corrigendum %'as

received by tlie applicant which is evident from his own letter dated 7.2.1997 fomid on

the record. But even in that letter, applicant has not denied the allegation made against

him, even though he has talcen some other points. It would be further relevant to

mention here that at no stage did the applicant deny the allegation nor he has denied the

allegation even in tlie original application now filed before the court

6. From the narration ofabove facts it clearly emerges out that there was no delay

in initiating the disciplinaiy proceedings because he contested the elections in 1996 and

same year he was chai-geslieeted also and the allegations have not been denied by him

at all specifically at anypoint of time.
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7. Hie Eiiquiiy officer as well as Presenting Officer were appointed in October,

1997 but due to some reason the Presenting Officer and tJie Enquiiy Officer returned

tlie file after keeping the same witli tliem for considerable period on tlie ground tliat

they were too busy in other work or the persons who were appointed as Enquiiy Officer

or Presenting Officer had been either tninsferred orpromoted and sent to offplace

,namely, Chennai etc. For example, Shri L.E.. Nagpal ^dio was appointed as

Presenting Officer gave in writing that he was already over burdened and had to

conduct other enquiries. Tlierefore, it will not be possible for him to act as the

Presenting Officer in tlie case of applicant as infomied vide letter dated 30.12.1997.

Similarly, Shr Kaitar Singh, Enquiiy Officer gave in witing on 4.6.1998 that he was

transferred to Gandlii Nagai- on 11.11.1997 and came back on transfer to Delhi Region

on 9.3.1998, wnen he came to know that Presenting Officer has expressed his inability

to serve as Presenting Officer, he tlierefore, requested tliat new Presenting Officer

sliQuld be appointed immediately so that enquiiy may he concluded. Accordingly Shri

M.L.Shanna, Principal, KVS, Gole Mai'ket was appointed as Presenting Officer vide

order dated 25.6.1998 but in the meantime Shri Kartai- Singh himself wlio was

appointed as Enquiiy Officer was transferred to Dehradmi on 9.10.1998 on promotion

as Assistant Commissioner, KVS, Dehradmi. Moreover, he was also retiring on

31.1.1999. Therefoi-e, he also i-equested in wi'iting vide his letter dated 1.1.1999 to

appoint some other Enquiiy Officer in his place. Accordingly, Dr. S. Kant, Education

Officer was appointed as Enquiiy Officer vide his letter dated 15.1.1999.

8. All this v,Aile applicant did not raise any objection nor did he say that he was

being prejudiced. He wote aletter only on 27.12.2003 for withdrawing the chai-ge
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slieet on the ground of unexplained delay by stating tliat he had applied for fui tlier

appointment elsewiiere in Kendriya Vidyalaya Samiti. Hie file further sliov^s that the

Assistant Commissioner had requested Dr. S. Kant, Education Oii'icer tocomplete the

enquiry vide his letter dated 12.8.2004 followed by i-eminder dated 13.9.2004 and he

was indeed asked to explain as to why enquiiy is not being completed and in any case

if he has some difficulty, it may be intinuii edso that, necessaiy steps may be talcea in

that regard. These letters clearly show that atnostage the disciplinary authority wanted

enquiiy to be stalled oi- dropped. On tlie contj-aiy, they have been issuing orders from

timeto tune to appoint Presenting OlTicer/ Enquiiy Officer. 'iTierefbre, it cannot beheld

that there was no will to complete the enquii^' or that they were not serious about the

enquiiy and took it seriously only afier applicant gave complaints against the senior

officers as alleged by him. On the contraiy, from the above details it is cleai- that delay

after issuance of chageslieet has been caused due to non cooperation from eitlier tlie

Presenting Officer or the Enquii^' Officer vAio were appointed one after another. Even

from tlie letter of Dr. S. Kant dated 15.10.2004, it is revealed that in 2004 also, the

Presenting Officer, in the meantime, iivas posted in Kendi-iya Vidyalaya, Moscow

(Russia) and Dr. S. Kant, Education Officer, Enquiiy Officer himself was also

promoted as Assistant Commissioner and transfeired to Kendriya Vidyalaya Samiti

Regional Office, Chennai. Moreover, he also stated in the above said letter tliat he is

over burdened with some other enquiries concerning higher authorities as well as

dealing with the onerous job of admissions.Hierefoi-e, it wouldnot be possible for him

to continue as Enquiry Officer. He thus requested the authorities to appoint some other

Enquiry Officer in his place. Finally vide letter dated 25.10.2004 ShriRajeevLochan,



Principal, Kendi'iya Vidyalaya, INA Colony was appointed as Presenting Ofhcer in

placa of Shri M. LSharmaand Shri M. M. Lai, Assistant Commissioner (Retd.) was

appointed as Biquiry Officer in place ofDr. S. Kant to enquire into the cliai-ges framed

against tlie applicant. Tliereafter it took some time by tiie eai'lier Enquiiy Officer Dr.

S. Kant to send the files to the newEnquiiy Ofiicer vAio htts starteci the enquiiy vide his

order dated 27.10.2004. Hie enquiry' had stalled but in view of the directions ofthis

Tribunal to produce the records, the Enquiiy officer had to stop the enquiiy' once again

^ as all recoi'ds were produced before the Tribunal.

9. The above facts have been nairated to sliow that at no point of time the

disciplinary authority can besaid tobenot interested in completing the enquiry but the

enquiiy could not be concluded because of inability sliown by different officers for

completing the enquiiy on the grounds of being overburdened /transfer or promotion

etc., from time to time.Tlierefore, the question ai'ises cantliechai*gesheet be quashedin

these circumstances on tlieground of unexplaineddelay.

10. While deciding the above question it is also to be kept in mind that Kendriya

V Vidyalaya is an organization vAich is having schools all over India and, therefore,

officers have All India Transfer Liability. Naturally, a person w^io had been transfeiTed

to Chennai, cannot be expected to come to Delhi veiy frequently to complete tlie

enquiiy specially \^ien Pi-esenting Officer is from a differentplace andhe I.O. alsohad

the onerous responsibility of looking after admission in the schoolwiiich is itselfafull

time job at tlie staii of session. In these circumstances, by no stretch of imagination,

can it be said that the delay is unexplained. I would hasten to add here that though the

delay is veiy much there but so long the delay is explained by the respondents, delay
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alone cannol be tlie ground to quasli the chai'ge sheet specially \viien from tue

representations given by the applicant vAich aie on record or in the OA, no averment

has been made to show wiiat prejudice has been caused to the applicant. It is neither

tlie case of the applicant that he was due for promotion nor he has sliowii for which post

he had applied. He has merely made abald statement that he wanted to apply. Neither

any advertisement was sliovwi against w^ich the applicant v '̂anted to give his

application in Kendriya Vidyalayanor any details of the same were given. In these

circumstances it cannot e-ven be said tliat any prejudice has been caused to the applicant

on account ofdelay in completing the enquiiy. All these yeai^s applicant did not come

to the Court to get the enquiry' expedited, probably because itsuited him. He has filed

the present OA only after tlie enquiiy Officer had staiied the enquiiy which itself

shows that appliciint wants to avoid facing the enquiiy and was watching the progress

ofenquiiy by sitting at tlie fence. Tlierefore, it isnot open to him now to challenge tlie

chargesheet itself wdien enquiiy is in progress.

11. It was contended by the counsel for applictuit that with the passage of time,

applicant's memoiy would have faded 'tii^iich itself would cause prejudice to tlie

applicant as he would not be in a position to defendhimself after such along gap of

time. Even tliis contention cannot be sustained because tlie allegation made against tlie

applicant is not of veiy complex nature for %diich onerequires to refer to docmnents or

to remember many tilings for denying tlie allegations. After all elections ai^e not

contested by everyone. It is few, v^io contest the election and wdiether a person

contested the election or not is a matter of fact %4iich no body can forget. The charge

sheet against the applicant was veiy simple and specific that he had contested tlie
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election in 1996 even his election symbol was nairated after confirming tlie same from

the District Election Officer, District Sonepat, Haiyana. Therefore, ail that was

required of applicant was to either admit or deny tlie said allegation. Such an event is

not an easy thing to forget nor it can be said &at tlie mem017 would have faded or he

not able to recollect such an event. Therefore, even if looked from this angle, it

cannot be said that any prejudice has been caused to the applicant or he would be

deprived of his right to defend.

12. In diis background, letus now examine the relevant judgments as refen*ed toby

the paiiies. It is settled by now diat delay can be at two stages. Firstly at the time of

initiation of the charge sheetitself i.e. Vtiien charge sheet is issuedfor anincident vAich

had taken place ^ much eai'lier point of time. We ai'e not concenied with thisdelay as

in the instant case, applicant had allegedly contested the election in 1996 and in the

same yeai* charge slieet was issued to him. Hierefoi^e, tlie judgments v^^iich deal witli

the pointof delay in initiating tlie departmental enquijy v/ouldnot at all be atti'actedin

the present case. For example State of MJ, Vs. Bans Singh and another' reported in

V 1990 (supp) SCC 738); OA 1254/2004-Di.Trehais Vs. UOI and Ors and Regjsti-ai-

of Cooperative Societies Madi-as and another Vs. FJC. Ferisando reported in 1994

(2) SCC. All tliesejudgements relate to the cases where there was delay in initiation of

the departmental proceedings itself. Counsel for tlie applicant, however, has i-elied on a

number of other judgements, namely, State of Pmsjab Vs. Chaiaaa Lai Goyal

reported in 1995 (2) SCC 570; State of Asidlsra Pradesh Vs. N. Radhaldslian

reported in 1998 (4) SCC 154 ; P.V. Maliashabdey Vs. DDA aiid Ors. reported in 103

(1003) DLT 88 ; E,S. Sagar Vs. UOI reported in 2002 (2) ATJHC 367 and OA
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1758/2004 VJCJ)iimgra Vs. UOI & Ors decided by the Principal Bench of CAT on

6.1.2005.

13. I would stall from the last decision relied upon by tlie counsel for the applicant.

In V.K.Dhingra'a case ( supra) applicant was already selected for the post ofDirector

by tlie UPSC wiien charge sheet was issued to him. Moreover, the eai'lier committee

held in 1997 had also exonerated the applicant %^jch report was never rejected but yet

another committee was constituted to look into his conduct. It Vv'as in those

circumstances tliat tlie Hon'ble Tribunal held that prejudice was writ large on the facts

o± the case which is not the case here. Tlierefore, this judgment is distinquishable. In

tlie case of P.V. Mahashabdcy Vs. DDA and Ors, the delay was caused for not

supplying the relied upon docimients and tlie respondents had talcen about 11 years in

supplying the listed documents. It was in those circumstances that it was held, the

delay on the part ofrespondents is not only inordinate but also culpable and as such, die

Hon'ble High Coui-t quaslied the chai'ge slieet, wiiereas in the instant case, it is not at all

the case of applicant that he had demanded any docmnents or the same were not given

to him. On the contraiy delay wfis due to change of Inquiry Officer or Presenting

Officers for reasons as explained above. Therefore, this judgment is also

distinquishable.

14. In the case of S.S. Sagai' Vs. UOI reported in 2002 (2 )ATJHC 367 it was

again one of those cases v^ere respondents had taken 7yeais in issuing the chaige

slieet itself Tliei-efore, even that judgment would not be applicable in the present case

because in the case of the applicant the charge sheet was issued in the same year when

he is alleged to have committed the misconduct.
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15. Coining to the judgment of Hon'ble Supreme Court in (lie case of State of

Ajidhra Pradesh Vs. N. Radhaldslsasi reported in 1998 (34) SCC 154 ). lliis is tlie

most important judgment on the question of inordinate and miexplained delay in

concluding the enquiiy after tlie charge sheet is issued. But even in tliis case ithas not

been held bythe Hon'ble Supreme Court that ineveiy case if there isdelay, the charge

slieet sliould be quashed automatically. On the conti'arj' it has been held that there

cannot be straight jacket fonnula in such cases. In fact a duty is cast on the courts to

balajice and weigh the relevant factors for coming to the conclusion. In this case also

tlieHon'ble SupremeCourt held as follow.'s:

" that it is not possible to lay down any predeterminedprinciples applicable to
all cases and in all situations Wnere there is delay in concluding the disciplinary
proceedings. Whether on that ground the disciplinary proceedings are to be
teiminated each case has to be examined on the facts and circumstances in that
case. Tlie essence of the matter is that the Court has to take into consideration

all the relevant factors and balance and weigh them to determine if it is in the
interest of clean and honest administration that the dtscipiinaty proceedings
should be allowed to teniiinate after delay, particularly ^^^len tlie delay is
abnonnal and there is no explanation for the delay. It was held in considering
whether delay has vitiated the disciplinary proceedings, the court has to
consider the nature of charge, its complexity and on 't^Aat account the delay has
occurred. If the delay is unexplained, prejudice to the delinquent employee is
writ lai^e on tlie fact of it. It could also be seen as to howmuch the disciplinaiy
authority is serious in pursuing the charges against its employees. Noraially,
disciplinary proceedings should be allowed to tai<e its course as per relevant
rules but then delay defeat justice. Delay causes prejudice to the charged officer
unless it can be shown that he is to blame for the delay or when there is proper
explanationfor the delay in conducting disciplinary proceedings. Ultimately, the
court is to balance these two diverse considerations. Tlie delinquent employee
has a right that disciplinary proceedings against him are concluded
expeditiously andhe isnotmadeto undergo mental agony and alsomonetarj'



losswhen tliese ai-e unnecessai'ily prolonged wdtliout fuiy fault on hispait in
delaying the proceedings".

From the perusal of the above it is cleai" that evenHon'ble Supreme Courtwas

of tlie view that even though the employee has a right tliat disciplinaiy proceedings

against him should be concluded expeditiously but then in case there is delay the court

has to see why the said delay has taken place. If the delay is unexplained, prejudice to

the delinquent employee is wi'it large on the face of it. But if therespondents are able to

explain the delay, the enquiiy should be allowed to continue. It was also emphasized
V''

that, wiiile deciding tliese cases the courts also have to take into consideration all the

relevant factors and balance wiiether disciplinary proceedings should be allowed to

terminate on the ground of delay or it should be ailo\ved to continue in tlie interest of

clean administnition. Therefore, most important things Vi^iich the court would be

required to see is,

(I) Whether there is inordinate delay

(ii) Whether delay has been explained to the satisfaction of the court or not

(iii) and^-viiether anyprejudicehas been causedto the officer on account
of the delay.

16. In the case of Radhakishan also facts were diJSerent in as much as charge was

framed against the respondents merely on the report of Director General, Anti

Comiption Bureau along with 10 other persons all in verbatim and without

pai'ticularising tlie role played by each ofthe officers cliai'ged. Out ofthe four chai'ges

against the respondent, he was not even concenied witli thi^e ofthem. Tlie explanation

given by respondent to 4 charge was not even examined by the authorities and even

tliereafter they did not appoint any Biquiiy Officer. Therefore, it was in tliose

s5^
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circumstances the Hon'ble Supreme Court held iiiat the delay was unexplained and the

charges were not relating to the respondents thereunder and v»ithout particuiaiizing

their role. Tlius they were vague and therefore, the chai'ge sheet rightly held to be

quashedand set aside.

17. In thisbackground if we examine the present facts of the case, it is seen tliat

( a). Charge sheet issued inNovember, 1996 framed against tlie applicant was

absolutely specific as he was infonned in cleai" terms that applicanthad contested the

election as an independent cfmdidate for Haiyana State Assembly illegally i.e. without

prior approval of tlie competent autliority wliich is in contravention ofArticle 55 (5 ) of

Code of Conduct for the teachers of KVS and that he had left the station (Hqrs.), New

Delhi wdiile under suspension w.e.f. 26.9.1996 without prior pennission of the

competent authority unauthorisedly in contravention ofhis suspension order,

(b). Hie applicanthas not denied tlse allegations at all.

( c). Hie disciplinary authority had appointed the enquiry officer as well as

Presenting Officer and vAen they sho'tved inability fresh orders were passed to change

tlie Presenting Officer as well as Enquiry Officer and also wote letters to the Enquiiy

Officer to complete the enquiry at tJie eai'liest which clearly shows that as far as

disciplinaiy authority is conceraed they wanted euquir%' tobe concluded right fi'om day

one.

(d). Hie delay has been explained by therespondents.

(e ). Applicant has not been able to demonstrate how he has been prejudiced

in this case.



(f;. The fact that applicant had contested the State Assembly election has been
confirmed by tlie Disti'ict Election Officer, District Sonepat, Haiyana

18. Apaii from the above, it would also be relevant to quote few judgements pf tlie
Hon'ble Supreme Court 'v^iierein Hon'ble High Court or Tribunal had quashed the

chargesheet on the ground ofdelay but the same u'asrevei'sedby theHon'ble Supreme

Court by observing asfollows

In the case of Food Corporatiow of Iiidia Vs. VJ. Blsatia reported in 1998 (8) SC

16) it was held by the Hon'ble Supreme Gouit that the High Court %vas not justified in

quashing the proceedings on account of undue delay. Similarly, in the case of

Secretary to Govemia^t, Prohibition Excise Depai'taiejst Vs. L Srinivasaii

reported in 1996 (1) ATJ 617, the Hon'ble Supreme Court obser\'-ed as follovvb';

"Suifice it to state tliat the Administrative Tribunal has committed grossest
eiTor in its exercise of the judicial review. Hie Member of the
Administrative Tribunal appear (sic.) to have no knowledge of the
jurisprudence of the service law and e^cercised power as ifhe is an appellate
fonim de hors the limitation of judicial reviev^. This is one such instance
where a member had exceeded hispower ofjudicial review in quashing the
suspension order and charges even at the tlireshold. We are coming across
frequently such orders putting heav}' pressure on this Court to examine each
case in detail. It is high time that it is remedied".

In Re^sti'ar of Cooperative Societies Madras assd Asiotksr Vs. F.X. Feriiaado

reported in 1994 (2) SCC 747, it was held by Hon'ble Supreme Court that the delay had

taken place because Directorate of Vigilance and Anti- Con-uption was not prompt,

therefore, Regisfa-ai* ofCooperative Societies cannot be faulted. It was, therefore, held

not appropriate to quash the proceedings on the ground ofdelay. Even in the case of

B.C.Cliator^^edi Vs. Uuioii of India and others reported in 1995 (6) SCC 749, it was
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held since the matter was before the Central Bureau of Investigation wiierein it vv^is

found that evidence was not strong enough for successful prosecution, but CBI

recommended to take disciplinarj' action. It was heldby Hon'ble Supreme Couii that

delay in such casewouldnot be fatal.

The conclusions of these judgments, therefore, are that if delay is explained by

the department it would neithervitiate thedisciplinaiy proceedings northechai'geslieet

can be quashed on such circumstances on the ground of delay.

19. In view of the above judgments read witli tlie fmdings recorded in para 17

above, with due regard to Hon'ble Member (J) I would agree with the views expressed

by Hon'ble Member (A) in this case that chargesheet cannotbe quashedon the ground

of delay in tlie facts of the present case. I would, however, like to make it cleai- and

addtliat such an explanation for delay should notbe made a routine excuse by theKVS

in all the enquiries because after all the purpose ofholding enquiiy is to see wlietlier

misconduct has been committed ornot. Hierefoi-e, it sliould be ensured tliat inquiries

are completed within a reasonable period in future. In case'their own officers ai'e not

^ able to conduct the enquiiy or act as Pi-esenting officer on the gromid that they ai-e

overburdened/promoted ortransfeired to faroffplaces frequently, KVS should evolve

some other mechanism so tliat once an enquiiy is initiated, it is taken to a logical

conclusion within a reasonable period, for exainple, they cfoi have special cell for

holding the enquiries or fmd some other alternative v^?ithin their means so that in case

an officer is found guilty he may be punished accordingly but in case he isnot found

guilty of the charges at least he may sen^e peacefully witliout fear and with dignity.
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Hiis would also reduce miiiecessaiy litigation. Respondents ai'e, therefore,, directed to

take proper steps in this regard.

20. Iwould also agree witli Hon'ble Member (A) that respondents siiould complete

the enquiry' and take fmal decision within 6months from the date of receipt of acopy

of this order. Applicant is also directed to cooperate as it would be in his o'vvn interest.

21. With the above directions, OA is disposed of

sk

(Mrs. Meera Chhiliber )
Member (J)


