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Naw Delhi, this the 31° day of August, 2005

HON'BLE NMIR. MUKESH HUMAR GUPTA, MEMBER (J)

© Dr. Renuka Baira, :
¥fo Dr. Ashish Dhingra,
Rfo Clo Dr. S.R. Dingra,
Jeevan Holy Clinic,
41444, Jacob Pura,
Gurgaon-122 001

: Applicant -

(By Advocaie Shil 8. K. Gupta)

VERSUS

1. Union of india
Through Sacretary,
Raliway Boasrd,

Rail Bhawan,
Raii Marg, New Delhi

N

General Manager,
Northern Railway,
Baroda House, New Delhi

3. Medical Director,
rorthem Railway,
Central Hospital,
Basant Lane, Connaught Place,
MNew Delhi :
Respondents
{By Aavocate Shri R.L. Dhawan)

ORDERI(ORAL}

With consent of parties, | have heard both sides on merits.
2. The relief claimed in the present OA is to quash and se{ aside the order
dated 9.10.2003 as well as order dated 11.3.2004 being annexure A-1fa and
Annexure A-1 respectively, vide which the applicant was denied the benefit of
maternity leave. A direction is alsc sought to respondents to grant her maternity
ieave with all consequential benefits iike increments etc. |
3. The admitted facts of the case are that the applicant, based on the
recommendations made by the Committee after being interview was selected and

appointed as Senior Resident in the Department of Dentistry for the period of one
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year and against the éxisﬁng temporary post of Senior Resident vide order dated
26.2.2002. The terms aﬁd conditions of the appointment were laid down therein.
However, én 3.2.2003, the réspcndeﬁ’t exténde.d the aforesaid period by one more
year, i.e. upto 25.2.2004. On 6.8.2003, she applied the nﬂatemity leave fdr a
pericd of 135 days in total wef 15.10.2003 upte 24.2.2004, tjeing the delivery
date on 21.11.2003, which was rejecied on 9.10.2003, but she was informed that
');xer case for leave had been referred to Ministry. She submitied another
reprasentation dated 03.12.2003 followed by reminders requesting for graﬁt of
such maternity leave énd benehts. After availing leave, the applicant reported for
duty on 24.2.2004 in the office of respondent no.3. It is stated that that day,

neither her joining report was received nor she was allowed io perform her duties

- and as such she was compeiled to send the joining report through registered post.

Thereaiter the applicant received impugned order dated 11.3.2004 conveying her
that:: “the maternity leave was not sanctioned as it was not permissible within
ruies®, which communication has been impugnéd in the present OA

4. Shri S.K. Gupta, learned counsel appearing on behaif of the abpiicaﬂt
coniends iﬁat the respondent’s action In denying the maternity leave was illegal,
arbitrary and against the law laid down by the Hon’ble Supreme pcurt in JT 2000
{3) €C 13 [Municipal Corporation of Deihi ‘vs. Female Workers (Muster Roii) &
Anr.], wherein it has been held that a woman employee, at the time of advanced
pregnancy 'canno‘t be compelied to undértake hard labour .as it would be
defrimental to her heaith and alse to the health of the foetus. |t is for this reason
that it is provided in the Matemity Benefit Act, 1961 that sﬁe woulid be entitled to
matemity isave for certain periods prior to and after delivery. A just sociai order
can be achieved only when inequalities are obliterated and everyone is provided
what is legally due. Women who constitute aimost half of the segmeni of our
sociely have to be honoured and treated with dignity at places whers they wérk to

earn their fiveiihcod. Whatever be the nature 'of their duties, their avocation and

.the piace where they work, they must be provided all the faciiities to which ihey

are entitled. The Materrity Benefit Act, 1061 aims to provide all fhese faciiities to
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a working womarn i é dignified manner_so that she may overcoms the stafe of -
mothierhood honourably, peaceébiy, undeterred by the fear of being victimized for
forced absence during the pre or post-natai peried.

5. Shri R.L. Dhawan, learned counsel appearing on behalf of respondents
opposed the said claim and stated that terms and conditions Tor appointment were |
laid dcmm. vide communication dated 26.2.2002, which did not nclude any such
heneflt being accorded to a woman. Vide reply para 4.5 and 4.6 it was further
stated that the raspondents have made a reference to the Ministry of Railways for
review of such decision and the applicant would be communicated such decision

as and when such decision is taken.

6. i nave heard both counsel for parties and have perused the nleadings
carefuily.
7. Learned counsel for the respondents has also raised the issue regarding

maintainabiiity of the present OA by stating that this Tribunal has no jurisdiction

‘under Section 14 of AT. Act 1385. On perusal of the prmrisibns of said Act, | find

that ihe Parliament by the aforesaid statutory Act has conferred the jurisdiction

and power upon this Tribunal which is to be applied to all recruitment, and matter

" concerning recruitment, to any All-indla Service or to any civil service. in view of

~ihe appoiniment letier dated 26.2.2002 issued by the respondents, | do not 7ind

substance and justification that fhe issue raised in the present OA will not Tall
within the provisions of Section 14(1) of AT. Aci. Merely because no such speciiic
faciii{y was _ inciuded in the said appoiﬁtment lefter, this Tribunal cannot be
nreciuded from examining the issﬁe as io whether in the discharge of suéh civil
service the applicant would be entitied {o maternity leave benefit or not. The pcs{
of Senior Resident in the Department of Dentistry undoubtedly is a civil post.
Accordingly, such objection raised by the respondents is over-ruled. -

é. On bestowing my careful consideration, | am of the considerad view that the
aforesaid law and ratio iaid down by the Hon'ble Sapreme. Court in the case of
punicipal Corporation of Delh (sqpra) is squarely applicable io-the facts of the

present case. The terms and conditions mentioned and enumerated in the
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appoiniment letter cannot be read 'in a pedaniic rﬁanner and also cannot be
allowed to read therein the provision of Maternity Benefit Act, 1961, a beneficial
legisiation, thcﬁgh such provisions are not directly adopted by the respondents,
but the object behind such statute cannot be ignored by thé State. It canngt be
argued by the State, a weifare State that a female would not be entitled fo
maternity leave merely because terms and conditio'ns of appoiniment, in specific,
did not include such benefits. This béing‘ a beneficial legislation, in my considered

view, the State should refram from raising such a contentlcn in my considered

view, the nature of anncmtment like ad hoc or temporaw wouid not make any-

difference for applying and !
of beneficial legistation, hog to be read aleng with the terms and conditions of
appointment, in the given facts and circumstances of the case. Accordingly | do
not find any justification in the impugned orders dated 9.10.2003 and 11.3.2004
rejecting such request. Woreover, it is specifically staied by the respcﬁdem’:s that a
reference was made .ta the Railway Board amﬁ vide communication dated
12.12.2003 she was informed on such aspect. Though more than one and a haif
year has gone bye, but ne decision has yet been taken by the respondents. Even
today, wnen the Bench inquired fro_m the learned counsel for respondenis as to
what decision has been taken by the Eﬁiﬁistry, it was staied that no such final

decision has vet been taken by the respondents. Be that as it may, | do not find

any jusﬁﬁéaﬁcn on the part of respondents to raise such a technical and pedantic

plea and deny the woman emplsyee such benefiis.

8. The Staie is aiso under an obligation o provide just and humanse
conditions of work and maternity relief under Article 42 of thei Constitution of india.
Simiiéﬁy, Article 39 (&) enjoins a State to direct its policy towards securing healih
and sirengih of workers and that the citizens are not forced by economic necessity
to enter avocations Unsuited to thelr age or strength. In the present age, when an
employes has no power of bargaining, the State under the garb of | coniract

employment cannot be ai!tx_wed to achieve something, which is prohibited, by the

mandate of the Constitution.

exteno the benefits available to a woman, particularly
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10. ~ Foliowing the law and rafio as faid down by Hen'bie Supreme Court in the

case of Municipal Corporation (supra), | allow the present OA and cuash & set

aside the orders dated 9.10.2003 as well as 11.3.2004. Accordingly, respondents
are direcied o grant maiernity ieave for a period of 135 days or such leave in
terms of the Ruies in vogue and reqularise her pay and allowances in terms of law
within a period of two months from the date of receipt of a copy of ihis order. iiis
made clear that applicant would also be entitied to Increment, if admissible under

the law. No order as to costs.

.("
{Fiukesh Kumar Gupta)
Viember {J)



