¥

Lal

CENTRAL ADMINISTRATIVE TRIBUNAL
PRIMNCIPAL BENCH: NEW DELHI

0.4, NO.Ll47 /2004
rey
NEW DELHI THIS. DeTaS e pay oF 2004

HON’BLE SHRI SHaMKER RaJy, MEMBER (J)
HON"BLE SHRI S.a. SINGH, MEMBER (A)
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.

(By advocate: Shri & & Tiwari)
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1. Union of India, through,
Secretary,
Department of Industrial Policy & Promotion,
Ministry of Commercse & Industiry,
Ldvog Bhawan, New D2lhi

Z. Joint Becretary.
Departmaent of Industrial Poljcy & Promotion,
Ministry of Commerce & Industry,
Udyog Bhawan, MNew Delhi
w e Respondents

(By advocats: Shri ¥V 3 R Krishna)
QRDER

BY HON’BLE SHRI $.a. SIMGH, MEMBER (A)

& criminal cass was registered against the applicant

JAn 1986, while working as Development OFfficer. The
applicant was placed under suspension on  30.4.1%976. Fe

retired while still under suspension on 31.10.84. Heg. was

convicted by the Session Court in the case. Haweveg_ )
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Cappeal  the Honble High Cour?}by order 25“?NZOOQJ$et asid

the Jjudgement of the Session Court. The applicant was
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fully axonerated and the entire period of suspension was
treated as  on  ¢duty with full pay and allowances. The
applicant filed an 04 MNo. 747/2002 in the Tribunal whersin

he praved for directions to the respondents to hold the

A




—

OA 16T /o

—_2 .
reviaw DR to consider his promotion to the higher grade of

AlA (Chemical) and I (Chemical) and directions for payment

of all consaquential benefite including gratuity sto.

7. The Tribunal wvide order dated 24.9.2002 partly

“allowed the 08 directing to hold a Review QRPC for vacancies

in the grade of AalAa(Chemical) which have arisen subsegquent

to 1978 and till date of applicant’s retirement. In
compliance with the directions of the Tribunal the impugned
arder dated 18.9.2003 had bsen passed wherein the applicant

has been assessed as “unfit® for promotion to the grade of

Development OFfficer (Sslection Grade) , re-designated as

Additional Industrial adviser (Chemicals) in the than
existing scale of paw of Rs. 1B80O0~2000 revized to

4100-5300/~ in the erstwhile Directorate General o

Technical Developmant (DGTD).

Z. The applicant has praved that this impugned order
dated 18.9.2003 be‘get aside and that the respondents be
directed to reconsider him for promotion to Ala (Chemical)
and Ia  (Chemical) from the date his junicrs so promoted
when hae was under suspension w.e.f. 30,du19?6 to

31.10.1986 and all consequential benefits flowing froum

grant of reliefs including pay fixation, incraments and
backwages.
4 ., The main ground of the applicant is that the

toal

Review Dpclyas held in compliance with the Tribunal’s ordsr
iz an  =yve wash as it is based on the sarlier DPCS becauss

the ACR folder of the applicant had beesn wesaded out by the
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T respondsnts. The raespondents should not have waeded out

his ACRs in wiew of the order in 04 No. 2061/1%90 dated

%3.5.1991 wherein it had besn direcited that:

"In the light of the foregoing, we see
ne  infirmity in  the decision of the
respondents  to give the applicant onlw
provisional pension on the pay drawn by
him in 197¢ at the time of placing him
under suspension. We, however, make it
clear that in case the ocriminal
proceadings  end in his acguittal. he
would be entitled o full  pay  and
allowances during the period of
suspension.  and  that he would alsc b
entitled to all consequential benefits.
The application is disposed of on  ths
above lines."

5. Further the applicant pointed out that the
respondents agreed that he had been graded as ‘Good”.
jowaver, he was not promoted as the bench mark for

promotion of AIA (Chemical) is Very Good. The applicant

T
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pointed out that this was not correct as in the case of R C
Bhattacharya , though junior to applicant and graded as
"Good®  was promoted by the DPC against the vacancy for the
vear 1981-872. This ié apparent from tha seniority list
dated 04.9.1992 _attached as Ré-~T1. Thiz shows Shri
Bhattacharya as having been promoted w.e.f. 25.10.198%.

Morsover, the applicant claimethat nno adverss remarks had

J
ever been communicated to him as such he should have besn

pronoted.

5. Respondents  in their counter reply wvehemently
contested tha averments of the applicant stating-that 8,15
per  the directions of the Tribunal a Review DOPC was held
which was chaired by a member of UPSC .  The minutes of the
DR are detailed one and self speaking and contained full
justifications for tThe recommendations. The respondents
have placed beforse the DRPC  whatever information was

available because the ACRs az per norms/instructions  have
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beeh waadasd out afher 5 yeaé?-of retirement. Thers are no
ACRs  available thus review have to be -carrieéd out .mn
available repordp which was the DPC processdings  held on
19.4&.81 for the vacancies of the vear 1979, 80, 81 gnd 52

and the DPC held on 25.10.1983% for the vacanciss for the

——

vear 1983, After opening of the sealed covers of the DPOs
&ated 19.4.81L and 25.10.8% it was revealed that the
endorsement by the DPCs was "not vet fit for promotion”.
The fespondents added that the averments of the applicant
that those with benchmark “Good’ have been promoted was
denied as those with a “Good’ grading were promoted only
after they msgt the benchmark as “Yery Good®. In view of
this factual position the respondents submitted that the
praesent 0a is misconceived and there was no genuine cause
of action.

7. e  hawve heard the counsel for the partiss and
also gone through the information/documents placad on
record. . We have alzo sesn the Review DPC procsedings  and
find -that it is based on the earlier DPCs recommendations

dated 19.6.81 and 25.10.83. The relevant portion of the
.- ‘ : s

minutes of the DPC proceedings dated 1éth Septémber Z00%
_ e e e
reads as undar:
2. The Committes were informed that
the Ministry of Commerce & Industry

(Department of Industrial Policy & Promotion)
have confirmed that there is no character
Roll Dossier of Shri Jastinder Singh . The
said department have stated that for the
paeriod betwesen 1974 and 1984, no Annual
Confidential Reports were written as Shri
Jastinder Singh was under suspension during
the said period and that his C. R. Dossigr
for the period prior to 1974 has been weeded
aut by the Directorats General of Technical
Development after the 0fficer’s retirement in
1986. The Committees were further informad
that the Oepartment of Industrial Policy &
Promotion have, however, furnished copies of

the minutes of two garlier meeting of the

RS-
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Cepartmental Promotion Committes held in the
Commission®s office on 1%9th June, 1281 and:
25th  QOctober, 1983, in which Shri Jastinder

Gingh was considered and assessad. Tha
Committes were also  informed that the
Dapartment have stated that, ag par  the
directions af the Hon’ble Central

Aadministrative Tribunal, the available facts
of the case are reqguired to be placed before
the Review Committes and the sulitakility of
Shri Jastinder singh., for promotion to the
next higher grade of additional Industrial
Adviser (Chemicals) and also for Industrial
fdvissr  (Chemicals) is  to be assessed in
accardance with the rules.

3. The Committes accordingly examinsd
the records made available to them, i.e. ths
minutes of  two Departmental Promotion
Committese mestings held on 1%th June, 1981,
and 25th October, 1982, in respect of Shri
Jagtinder Singh, then Development Officer, in
e erstwhile Directorate General of
Technical Development. The Committes
chserved that the 0Ospartmental Promotion
Committee, which met on 1%th June, 1981, had
assessed Shri Jastinder Singh for the
vacancy-years 1979, 1980 and 1981/1%82 and
kept itz recommendation in "Sealed Cover'.
The Committes observed that in the "Seslead
Cover", the assessment of Shri Jastinder
singh was shown as “"Not Yet Fit". The
Committes further observed that the said
Department have stated that the DRPC which mst
on 25th October, 1983, had also assessed Shri
Jastinder Singh for the vacancy year 1983%.
The Committes also observed that the said DPC
which met on 25th Qctober 1983, had alsa
assessed  Shri  Jastinder Singh as  "Not  Yet
Fit".

4. On ths basis of the records placed
before the Committes, as referred to above,
tthe Committes asssssed Shri Jastinder Singh
as “Unfit” for promotion to the grade of

Development Officer (Selection Grada)
re-designated as Aadditional Industrial
podviser  (Chemicals), in the then existing

scale of pay of Rs. 1800-2000 revised toa
Re.4100-5300/~ in the serstwhile Directorats
General of Technical Development.
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a . From the above reading of the Minute of the DRC
it is clear that the Revisw DPC had no other information
avallable except minutes of above two DPCs. Mence thay
were not in a position to make an asssssment which was
different from that of the assessment made by the earligr
DECe,. It was incorrect on the part of respondent to weedsad
out, the ACRs of the applicant in the face of directions of
the Trikbunal in 0Aa 2061/1990 dated 2.5.1991. Ths Tribunal
had directed that the spplicant would be entitled to all
consaguential benefits in case of acguittal in the criminal
case. This would naturally have included the promotions as
such  the - ACRs should not have been wesdsd out. Mawving
weeded out the QCRS the averments of the respondents tThat
“mere non avalilability of ACRs did not giwe the applicant a
passport for being promoted to the next higher grade on the
ground  that there was nothing adverse. The absence of
adverse entries in the acrs would not entitle the applicant

for promotion as matter of right", is devoid of eguity.

9. The applicant retired while under suspension ansd
as  such did not earnss any ACRs during this period.
However; he has been fully exonerated and the entire period
of suspension treated on duty with full pay and allowances.
He would, therefore, be eligible for consideration for
promotion along with his juniors. With the weeding out of
the ACRs a peculiar situation has arisen wherein the review
Dk constituted in compliance with the Tribunal’s
directions had no ACRs to rely upon except the proceedings
af  earlier DPCs . We have gone through the procesdings of
the DPC and we find that proceedings do ncot  contain
vaarwise grading esarned by candidates in  the zons of
consideration. The procesdings merely show the overall

assessment. In the case of the applicant hg has bsen shown
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as  being in sealed cover for the vacancies for the vear

19¥%-80 -8l - 82. Similarly, in the DCP minutes held on
$5.10.83 he has  bkeen shown as “not wyet fit” . In both
these DPC proceedings the grading of the applicant are nat
avallable., Ewen on  opening of the sealed cover the
endorsement is that the applicant has been found *not vet:
fit® for promotion and no mention of grading. Howswver , .
from the averments of the respondents it is clear that the
applicant had a grading of ’Good” which The respondants did
hot disclose WS to the review DPC in the covering nots.
The reépohdents have made an avermant that the benchmark of
Yaery Good has been fixed as per guide«linegl aof the
governmant an@ cannot be relaxed at thé discretion.bf the
Dpﬁ, They pleaded that juniors mentioned by the applicant
b3 ™3 prpmoted only after they achieved thes prescribed banch
mark of VYery Good®. Howsver, on going through the DPC
proceedings dataed 146.9.81L we find that Shri R C
Bhattacharva was promoted with a grading of “Good® . Thes

relevant extrachts are as under:

annexure—~1 to the‘minutes of _the DPC Meeting dated 12.6.8%

Officers assessad for the vacancy for the vear 1979

SND. _NMame Assessmani
3. Shri

1. K O Jain Yary Good.

2. D C Patwardhan Good.
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A C 0 anand Yery Eood.
. Jastinder Singh In sealad covar.
E. R ¢ Bhattacharva Good

1. D ¢ Patwardhan Good

& C D Anand Yeaery Good.

z. Jastinder Singh In sealed cover.
4., R C Bhattarcharva Good.

5. A K Das Very Goodol.

P A K Mandal Very Good.

7. M P Singh Yeary Good .

s, ¥V B Saxeana Mery Good.

Officers assessed for vacancies for the vear 1981/82

C Patwardhén Gooad

1. D

. Jastindar Singh In sealed cover
3. R C Bhattacharwva Good

4. & K Mandal Yeary GHood

5. M P Singh Very Gool

& . ¥ B Saxena Vary Good.

annexure~I1I to the minutes of the DPC Meeting dated 19.6.81

(fficers assessed for the vacancy TfTor ths wear 1979

RPanel for the vear 1979

1. Shri K 0 Jdain

Panel for the wvear 1980

1. Shri C D Anand

2. Shri & K Das
Panel for the vear 1981/8%

1. Shri & K Mandal

Z. Shri M P Singh

& ¥ B Saxena

4, D C Patwardhan

% R C Bhattacharva
Consolidated Panel

1. Shri K D Jain

& Shri C D énand

3. Shri & K Das

&4 . Shri A& K Mandal

5. Shri M P Singh

6. Shri ¥ B Saxsna

7. Shri D ¢ Patwardhan

S Shri R C Bhattacharva
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LO.  MWe find that Shri R C Bhattacharva who is junior

.
-

te  the spplicant with a grading of “Good” ({Annexure A-1
reproduced in para 9 above), has been placed at 31 Mo.5 for
the panel of 1981~1982 and in the consolidated panel at Sr

HoLE. It s therefore clear that the averments of  the

respondents that juniors mentioned by the applicant were
e A st e TP B A Y T T T e
promoted only after they achieved the benchmark of “Very
e e . e o e ]

Good®, is incorrect. The respondents did not disclose to

T
et

e
the Review DPC that the grading of applicant was “Good® in

the covering note. With & grading of “Good® the applicant

is eligible for placement at 8 No.% in the panel for the

\;? vear 1981-82 and in the consalidated pangl at Sr Né.ﬁ arn
for promotion to Ala (Chemical) on the date his junior Shri
R ¢ Bhattacharyva was promoted i.e. w.e. f. 25.7.1983.

11. For- the vacanciss of the vear 1981-82, the name

of the applicant was placed in sealed cover and on opening

aof  the sealed cover it has besen revealed that ths

assessmaent of the Departmental Promotion Committee was "Not

/Q wvat it for promotion”. There is no mention regarding his

- overall assassment or grading. The Tribunal in 08
0611990 supra) has alréady directed that in case of = <

" acquittal of the applicant he would bs entitled to all

consaguantial  benefits. The respondents have stated that
he had *Good” grading. They have , however, weeded out his
.GR tossier after his retirement , which they should not
have done in wview of the Tribunal’s direction in e

F61/1990., Therefors, the -benefit of absence of ACR

af
dossisr must /S to the applicant, and his cass has to be
considered similar to the case of his junior Shri R C

BEhattacharva.
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- : 12. In view of the akove we set aside the impugned

A\

arder dated 18.9.2003 with following directicns:

13 The applicant should be placed in the
panel for the vear 1981~82 below O
Patwardhan and above R C Bhattacharva
by creating a supernuary post so &8s
not to disturkb the promotion of R C
Bhattacharva at this late date.

§ o

2Y - The applicant will be considered +to

have been promoted to the post of Al;
(Chamical) w.e.f. 25.10.1983  i.e.

the date when his junior Shri R C
Bhattacharva was promoted.

€4
L

. The applicant will be eligible far

\\/’ ’ further promotion in the grade of IaA
(Chemicals) From the date of promoticn

of any person junior to the applicant.

4] He will also be eligible for all
consequantial benefits including pay
fixation,. Iincremsnts, back-wages and
re-~fixation of pension as per rulss
and law.

{5
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Thase dirsctions should be implamentad
in six months from the date of receipt
of certified copy of this order.

g{% -

N - (s.A. siflgh) " (Shanker Rajl
f% ' Mambar (&) A Member (J)

‘Patwalf
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