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Jai Singh ~ ~ 
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Union of India & Others 

32. 0 .A. No. 243/2004: ... 
M.A.No.212/2004: 

Desh Raj & Others 
vs. 

Union of India & Others 

33. O.A.No.1367/2004: 
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M.A.No.1146/2004: 

Ravinder Singh & Ors. 
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Note: Details of the memo. of parties are in their 
respective OAs . . 

Present: Sh. K.C.Mittal, counsel for applicants in 
OAs-1465/04, 1466/04, 1470/04, 1471/04, 
1507/2004, 1510/2004, 1512/2004, 1517/2004 
1527 /2004 r 691/2004 r 1225/2004 I 1278/2004 r 
1292/2004, 1293/2004, 1294/2004. 1309/2004 
1310/2004, 1329/2004, 139/2004, 140/2004 and 
243/2004 •. 
Shri R.K. Shukla and Shri C.K. Shukla, 
learned counsel· for applicants in OAs.:_1572/2004, 
1483/2004, 1485/2004 t 1493/2004, 1511/2004 1 

1327/2004 and 1427/2004. 
Shri Rajiv Kumar, learned counsel for 
applicants in OAs-1461/2004 & 1367/2004 
Ms.Varuna Bhandari Gugnani, learned counsel for 
applicants in OAs-1271/2004 & 1351/2004 
Sh. Sachin Chauhan, counsel for applicant in OA-1557/04. 

~hri B~ Dutta,- learned Additional Solicitor General 
alongwith M~. Geet~.Luthra, Ajesh Luthra and Shri 
Saurabb Ahuja, learned counsel for respondents in all 
OAS. 

0 R D E R 

Justice v.s. Aggarwal:-

The Delhi Police Act had been enacted in the 

. year 1978,~ In exercise of the powers conferred under 

Section 147 of the said Act, different rules including 
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the . Delhi_ Police (Appointment and Recruitment) Rules. 
I -. • 

198~ and. tbe Delhi Polica (Gener~l C9nditions of 

Service) Rules, 1980 have been enacted. For proper 

administration, the Union Territory has been divided 

into different police Districts. Every police 

District has number of police stations. There is an 

officer incharge of the police head in each Police 

Station. 

2. On 18.9.1998, the Additional Commissioner 

of Police had written to the Joint Secretary, Ministry 

of Home Affairs requesting that in order to make 

new Police Stations which had been sanctioned, 500 

more Constables would be required from Central 

Para-Military Force on deputation. The said letter 

reads: 

"Sir, 

It was agreed by the Ministry of 
Home Affairs that in order to make 17 new 
Police Stations sanctioned by the Govt. 
of India to start functioning 
immediately, 500 Constables from CPMF 
will be given on deputation till Delhi 
Police raises its own force to man these 
Police Stations. 

2. It is, therefore, requested 
to kindly intimate the names of 500 
Constables, who are willing to come on 
deputation to Delhi Police, at the 
earliest so that action for completing 
the formalities regarding their 
deputation to Delhi Police is completed 
promptly. A copy of the terms and 
conditions for deputation in Delhi Police 
is enclosed for ready reference. 

Yours faithfully, 

sdf-
( S. K. JAIN) 

ADDL. COMMISSIONER OF POLICE: 
HEADQUARTERS: DELHI." 
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3 • _ _ Th EW e upon , t he Jo i n t: .Sec r· e ta, ... y • f~ i n i st t" v ' . . 

of Home_ Affairs had written to different Para-Militarv - . -- , . - . " """ - ""' - ··-· - -· - - - .,., ··- - - . 

Forces like Border Security Force, Central Reserve 

Police Force~ Indo-Tibetten Border Police and Central 

Industrial Security Force vide letter dated 25.9. 1998. 

It reads: 

"Dear Sir~ 

Kindly recall my telephonic 
request sometime back regarding 
deputation of constables from your force 
to Delhi Police to operationalise the 
newly created 17 Police Stations. As the 
Delhi Police will take some time to raise 
its own manpower the Para-Military Forces 
may provide about 500 Constables on 
deputation to Delhi Police as per the 
b_reak up given under: 

CRPF 200 
ITBP 1 00 
CISF 100 
BSF 100 

It is requested that nominations 
of Constables for deputation to Delhi 
Police may be sent immediately. A copy 
of the terms and conditions for 
deputation to Delhi Police is enclosed. 

'lours sincerelv. 

s~/_,, 
(O. P • .A.rya)" 

4. On different dates which are basically in 

the year 1999 followed by 2001 9 large number of 

persons serving in different Para-Military Forces were 

taken on deputation to Delhi Police. We take liberty 

in reproducing the representative order dated 5.1.1999 

whereby certain Constables from Central Reserve Police 

Force were taken on deputation. 

"In exercise of the powers 
conferred by the commissioner of Police, 
Delhi 1 the Addl. Commissioner of Police, 
Estt., Delhi is Dleased to take the 
follor.,.,ting C<)-nst.abl~:is on deputation from 
C.R.P.F._ tQ Delhi Police only for a 
period of one year w. e ,, f. the date they 
resume their duties in Delhi Police, on 
ti · l · ·tei-·m-s. and. -cc)r1d1· tions: -" . ·1e usuo. _ ~ 
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propose to dispose of the above s~id Original 

Applications. They all pertain to the same 

controversy of r-epa tr ia ti on to parent 

department. Some of the applications were filed after 

the earlier filed applications, became ripe for 

hearing, It was considered that since common 

questions 1pJere i nvol VEHJ, therefore, the,y shoul d~·rnar· d 

and decided together. 

6. All the applicants are assailing the order 

repatriating them to their parent department. The 

order in OA 140/2004 reads: 

"Subject: -- Rep atria ti on of deputation is ts 
to their parent Department. 

It has been decided to repatriate 
all the police personnel taken on 
deputation from BSF/ITBP/CRPF/CISF to 
Delhi Police 1 on 3rd of February 2004 to 
accommodate candidates already selected 
for the post of Constable and awaiting 
call letters since January, 2003. A list 
of the deputationists is enclosed: 

The deputationists/constables may 
be informed immediately against their 
proper receipt that they will be 
repatriated on 3rd of Feb. 2004 to their 
pafent departments and no further 
extension will be granted. The 
acknowledgement in token of having noted 
the contents of this letter by the 
individuals may be kept on record. 

s-1/-
( D.S. i\JOF<.Al;J,<\T) 

DEPUTY COMMISSIONER OF POLICE 
HDQRS. (ESTT. ): DELHI," 

7. The said order is being assailed on 

various grounds, namely, that the order so passed is 

The applicants are deemed to have 

been absorbed in Delhi Police as per Rule 17 of the 

Delhi Police (General. Conditions of Service) Rules, 

1980. In any case 1 they cannot be repatriated and 
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have right to be considered for permanent 

abs or pt i, on , J t __ . has also been. asserted thctt large 

number of vacancies are available and the respondehts· 

plea to the contrary is not correct. 

8. Needless to state that in the replies 

filed~ respondents have controverted the assertions 

made by the applicants. They assert that there has 

been suppression of tacts in some of the matters. 

Therefore, those applicants should not be heard. The 

jurisdiction of this Tribunal to hear the applications 

is also being challenged besides the merits of the 

matter, contending that applicants have no right or 

claim i.n this r··egard, 11\/hich 1o.1e sh al 1 take up 

9' The first and foremost question, 

therefore, that arises is: 

I ) . I.Q_ .. ~.f..fE.G.I ..... :$..V.P.P..RI.$..$.J . .QN ..... .Q.f. ...... f . .A..~I.$_;_ -

10. on an earlier- occasi.on; OA 139/ZOOt+, OA 

140/2004. and OA 243/2004 had been considered by this 

Tt'ibunal .. It was noticed by this Tribunal that 42 of 

the applicants had earlier filed an application in 

this Tribunal which was dismissed and this fact has 

been suppressed. Since the other applicants had 

joined thern in verifying the wrong facts3 therefore, 

the entire applications were dismissed. Applicants 

filed Writ Petition (Civil) Nos.9562-9640 of 2004. 

The Delhi High Court recorded on 31 .5.2004: 
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... _________ ''_6_LL _____ tJL~-~s~----·pe_t_i_t;_iqns ., ... being_ 
idehtical in nature and ari$ina out of a 

-~··-~--·-···--·~-·---·· ·--- .. -~ ...... ~ .•.. , • ..,.. ....... --~··--··"·•-""""'·-·-"' -·-- ------ -····-~··· -- . '·- I 

_con1mon ___ Tcibv.naJ _ ... o.i'der: dismissing 
petitioners· OAs are disposed of by this 
common order. 

Petitioners are on deputation to 
Delhi Police and have been ordered.to be 
repatriated to their respective parent 
departments. They challenged this in 
their respective OAs before the Tribunal 
on the plea that they had a right of 
absorption in Delhi Police. The 
T1··ibunal, ho\i\1eve1', instead_ of. dealing 
with their case on merit rejected their 
OAs on the ground that 42 of them had 
suppressed the dismissal of OAs filed by 
them earlier on the same subject matter. 

Petitioners grievance is two 
fold. Firstly that they . had claimed 
absorption in Delhi Police on several 
grounds and secondly _that even if it was 
assumed that 42 of them had suppressed 
some information and had approached 
Tribunal with unclean hands 9 the OAs 
filed by others could not have been 
dismissed for this. 

We find merit in the plea because 
even if it was accepted that 42 out of 
these petitioners had approached Tribunal 
with unclean hands, it could not have 
constituted a basis for dismissal of OAs 
filed by other petitioners. Their claim 
for absorption was req0ired to be 
considered on merits. It seems that 
Tribunal had failed to take this in 
regard and had rejected the OAs of all 
petitioners on this basis. The Tribunal 
Ol'derL .. tr1erefore, can't sustain and is 
set aside. Petitioners OAs 139/04 1 

140/04 & 243/04 shall revive and be 
considered afresh by the Tribunal and 
disposed of on merits by appropriate 
orders. We are informed that similar 
matters are coming up before it tomorrow. 
Par ties are,, therefore~ di r-ected to 
appear before the Tribunal on 1.6.2004 
and seek consideration on their revived 
OAs also. 

Dasti," 

11. l<eeping in vie1.1 the said fincHngs, it 

becomes unnecessary to probe further in this regard. 

t?.. On behalf of' the r·espondents, it ~,ias 

pointed that even the Delhi High Court felt that 47 of 

them who suppressed the facts had apprdached the 
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Tribunal with uncleaned hands3 an~ therefore, their 

claim ~hould be dismissed. We have no hesitation in ,. 

rejecting the said argument because the Delhi High 

Court had only stated that claim on merits should be 

decided. Keeping in view this important finding which 

is the penultimate finding, the above said facts 

r_e_corded,, .... "evera .if ... it was accepted that 42 out of 

these petitioners had approached Tribunal with unclean 

hands"~ cannot be highlighted by the respondents. 

13._ Our-- ... attention ... in thj_s regard by the 

respondents was drawn 1 besides above said facts~ to OA 

1271/2004 .. Learned counsel for the respondents 

contended that there is a misstatement on facts of 

possibly change of the last page of the relevant 

clause illegally and therefore, the petition must 

fail. 

14. Perusal of the said OA revealed that it 

was filed on 13.5.2004. The applicants therein 

challenged the order of 14.5.2004 which has not even 

passed on that date. It was eloquently explained that 

when the petition was filed on 13.5.2004, it was 

1~etun1ed by this Tribunal and thereafte1~ it \J\,•as 

re-filed and this plea of the respondents should not 

be accepted. 

15. We have no hesitation in rejecting the 

saj_d a1~gumenL 

16. Rule 5 of the Central Administrative 

Tribunal (pr-·ocedure) RulEis, 1987 r·eads as under: 

"5. Presentation and scrutiny of 
applications.- (1) The Registrar 9 or the 

officer authorised l?Y hirn under rule 4, 
shall endorse on every application the 
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date on which .it. is oresented or deemed 
··to fra\1e . been presented. und(!Jr th~-t rule 
and shall sign the endorsement. 

(2) If~ on scrutiny, the 
application is found to be in order, it 
shall be duly registered and given a 
serial number. 

(3) If the application~ on 
scrutiny, is found to be defective and 
the defect noticed is formal in nature, 
the Registrar may allow the party to 
satisfy the same in his presence, and if 
the said defect is not formal in nature, 
the Registrar may allow the applicant 
such time to rectify the defect as he may 
deem fit [where an application is 
1-ecei ved by 1-egi s ter-ed post, U1e 
applicant shall be informed of the 
defects, if any; and hEi sh al 1 be required 
to rectify the same within such time as 
may be stipulated by the Registrar]. 

[(4)(a) If the applicant fails to 
rectify the defect within the time 
allowed under sub-ruJ.e ( 3) ~ the Registrar 
may r by orde1~ and for-· 1···easons to be 
recorded in writing, decJ.ine to register 
the application and place the matter 
before the Bench for appropriate 
orders. 1" 

1 
., 
f, Perusal of the same clearly shows that 

when there are certain defects in the petition, the 

same can only be removed. Without the permission of 

the Tribunal. the relief clause could not be changed 

01- interpo121ted. Necessary application few amendment 

must be filed. It l1as not been done so. In ei tiler 

way if the application was filed even before the 

impugned order was . passed, it must be taken to be 

without merit and in any case if there is any change 

not permitted in law, the peti ti.on 

necessarily on this aspect has to fail. Ho1<i,1ever, 

keeping in view the findings which we have already 

referred to above in the Writ Petition filed, we must 

delve on the merits of the matter. 

1 r ) ~.ti E.I.H.~B .... I .. t.!.!;_ ... rJ .. NTR.8.1 ....... AJ2.M.IN.J_$.T.R.A.TIY.~ ....... IR.J..~.lJ..N..A.k ... ..J:.tA.9. ...... 

I.!:!I ....... J..VB.112.R.J.J,;;T.lQN .... ..IQ ___ JJ'iIE.BJ.A_lN. ..... I.HI ...... AP.P. .. lo.JJ;;.Ail.9 .. ~ .. ::: .. :: 



_18 '... The question as to t.nihether th.is Tr::i.bunc-il 

has the jurlsdi~t1on to .entertaln the -~pplications 

pertaini~a to members of the other Armed Forces who 

are on deputation 1 the learned counsel for the 

applicants J1ad c.ka\.vn our attentior1 to the fact that in 

an earlier application filed by Sh. Satender Pal and 

Others (OA i\lo.3202/2001, decided on 11,11.2002)~ this 

Tribunal had dismissed the application holding: 

said 

. . "\/tie . l1av(~ consider··E.~d thE:~se 
aspects. It is a well known fact that 
cause of action is bundle of facts, which 
constitute cause of action. In this 
case, the question of absor·ption is 
involved. For the purpose of absorption 
it is a well-settled principle that the 
concurrence of borrowing department, 
Jending department as well. as the 
employee is required 1 unless the 
concurrence of all these three parties is 
there, the employee cannot be absorbed in 
the bor-i--owing . depar-t.rnenL In the case 
the leading department has not given the 
NOC despite the fact that the borrowing 
department has written letter for this 
purpose for granting of NOC by the 
present department which is a BSF and 
employees are also that of BSF, so the 
court cannot assume the jurisdiction to 
give any direction to the BSF authorities 
as Section Z of the AT Act does not 
empower the court to entertain this 
petition of member of any Armed Forces 
seeking a relief against Armed Forces. 
Besides that since the parent department 
itself has not given the NOC rather they 
have categorically refused to give NOC 
and rather BSF authorities had requested 
the Respondents to relieve the 
applicants, so they are repatriated as 
per- Annex ure R-·6, R-· 7, " 

19. The applicants therein had challenged the 

of thi.s T r i b u r1 a l b y filing 

l~o. 7 it 0 6 / Z 0 0 2 • The_ Delhi High Court had set-aside the 

said order primarily on the ground that since the 

order had been passed by the Intelligence Bureau. any 

challenge to it squarely fell within the jurisdiction 

of the Tribunal and thereupon it was held: 
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~w~~ find .substance in the olea 
because petition~rs .. OA was ~i~~~ted 
against order dated.lL.11, 2002 (Annexure 
A to OA)_ passed bY the IB. ~whereby. 
petitioners were to be ordered to be 
repatriated. The Tribunal was required 
to examine the validity of this order 
first because it had taken over the issue 
of NOC. Since this order was passed by 
the IB, any challenge to it squarely fell 
within. the jurisdiction of the Tribunal. 
Therefore, the qrder passed by_it washing 
its hands off cannot sustain and is set 
aside, 

The Tribunal is resultantly 
directed to revive OA 3202/2001 and 
consider it afresh and dispose it of by 
passing appropriate orders under law. 
Parties to appear before it on Znd 
December-·, 2002. Mean1<11hile petitloner"s 
present status in IB which was protected 
by the Tribunal vide interim order dated 
28. 11.2001 shall not be disturbed till 
disposal of their OA within four months 
of first appearance of parties." 

20. We know from the decision in the case of 

.\,, ... ~-----····-·· .. C..l.iA.N.P.B.6 ... JS.V.J~tA..R v . .V..N..!.QJ~L._Qf. ....... !.N.!1.!.6 ....... 6.N.Q ...... 9.D::!I .. ~$..,,.. 1 9 9 7 

sec CL&S) 577 that the Supreme Court in unambiguous 

terms held that right to seek judicial review is one 

of the basic structure of the Constitution and all 

decisions of the Administrative Tribunal would be 

subject to the scrutiny before the Division Bench of 

the High Court within whose jurisdiction the Tribunal 

concerned fell. Keeping in view the said finding of 

the Supreme Court~ we have not the least hesitation to 

conclude that the decisions of the High Courts would 

bind this Tribun~l because this Tribunal has all India 

:iuri.sdiction. 

z 1. However 3 respondents· learned counsel 

contended that the question raised about the inherent 

lack of jurisdiction of this Tribunal, had not bean 

agitated or raised before the Delhi High Court and 



consequently, thE1 said decision can not b,i n d ' this 

Tribunal and the question .raJsed by the respondents 

can still be considered. 

22. Our attention was drawn to the decision 

of th e :; up re rn e co u r t i n the ca s e. ..... ~~:L. §.If.tI.f.:_ ..... Q .. f. ....... U~ ... E. .. ~ ................... l 

.A.NE.,~.. v , .$..Y.N.I.HI.I..!..G..$. ... J~ ...... Q.H.J;J~.I.G.A.J, .. _J:: .. IJ,! .. ~ ............... ~ ...... 8..NB...:.. .. . C 1 9 9 1 ) 4 

sec 1 39. The Supreme Court held that even the 

decisions of the Apex Court which are sub silentio on 

certain facts and law would not be e:i binding 

precedent. The Supreme Court held: 

"t+l .. Does this prir1ciple extend and 
apply to a conclusion of law, which was 
neither raised nor preceded by any 
con,.s:i cler·a ti on. In other 1111or ds can such 
conclusions be considered as declaration of 
law? Here again the English courts and 
jurists have carved out an exceptio~ to the 
rule of precedents. It has been explained 
as rule of ·sub-silf::intj_o, "p, decision passes 
sub silentio, in the technical sense that 
has come to be attached to that phrase~ when 
the particular point of la1.~ involved in Ure 
decision is not perceived by the court or 
pr·esent to its mind," (Salmond on 
Jurj_sontdence 12th Edn.~ p,153), In 
Lancaster Motor Co, (London) L tcL v. 
Bremith Ltd. the Court did not feel bound 
by the earlier decision as it was rendered 
·without any argument, without reference to 
the crucial words of the rule and without 
any citation of the authority·. It was 
approved by this Court in Municipal 
Corporation of Delhi v. Gurnam Kaur. The 
bench held that, ·precedents sub-si leri tio 
and without argument are of no moment·. The 
courts thus have taken recourse to this 
principle for relieving frorn injustice 
perpetrated by unjust precedents. A 
decision which is not express and is not 
founded on reasons nor it proceeds on 
consideration of issue cannot be deemed to 
be a law declared to have a binding effect 
as is contemplated by Article 141. 
Un i for· rrr i t y _ a ri d con s i s ten c y a i-- e core of 
judicial discipline. But that which escapes 
in the judgment without any occasion is not 
rc:1tio decidendi. In 8,.Sharna Rao v. Union 
Territory of Pondicherry (AIR 1967 SC 1480) 
it was obser·ved~ 'it is trite to say that a 
decision is binding not because of its 
conclusions but in regard to its ratio and 
the principlE~s, laid do1~111 ther·ein··. /\iYi 

declaration or conclusion arrived without 

~-·: 
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application of mind or preceded without any 
reason cannot be deemed to be declar~tion of 

. law or authority ot a.general natur~.binding 
as ei. preced(ant. Restrained in dissentinQ or 
overruling is for sake of stability and 
uniformity but rigidity beyond reasonable 
limits is inimical to the gro\n1th of la\oJ," 

23. It is this principle which is being 

highl:i.ghted, 

24. The Administrative Tribunals had b~en set 

up primarily to deal with the service matters. The 

Administrative. Tribunals Act had been passed and the 

Administrative Tribunals draw all their powers from 

the provisions of .A.drnJ.ni.strative Tribunals ,O,ct 1 1985, 

The Tribunals are creation of the statute a~d if the 

Act does not give the power to the Tribunal, it lacks 

of inherent jurisdiction to hear the matters in this 

reg.:1r d. 

25. Section 2 of the Administrative Tribunals 

Act, 1985 specifically provides that this provision of 

the Act does not apply to certain officers and 

person-:;" It r·eads as under·: 

"The provisions of this Act shall 
not apply to -

(e) any member of the naval, military 
or air forces or of any other 
armed forces of the Union; 

(b) omitted 

(c) any officer or servant of the 
Supreme Court or of any High 
court (or courts subordinate 
thereto :i: 

Cd) any person appointed to the 
secretarial staff of either House 
of Parliament or to the 
secretarial staff of any State 
Legislature or a House thereof 
01··~ in the c.:1se of a Union 
Territory havinQ a Legislature, 
of that. Legislatun~." 

JI 
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26. Section 14 of the Act furthe~_ tells us 

about the jurisdiction and powers of the Central 

Administrative Tribunal. It reads:-

"14. Jurisdiction~ powers and authority 
of the Central Administrative Tribunal - {1) 
Save as otherwise expressly provided in this 
Act. the Central Administrative Tribunal 
shail exercise, on and from the appointed 
day, aJl thEi ju1-isdiction; po\lt1ers and 
authority exercisable immediately before 
that day by all courts (except the Supreme 
Court in relation to-

Cal recruitment, and matters concerning 
recruitment,, to ctny .A.11-India Service or 
to any civil service of the Union or a 
civil post under the Union or to a post 
connected with defence or in the defence 
services, being, in either case, a post 
filled by a civilian; 

(b) all service matters concerning-

Ci) a member of any All-India Service; 
or 

{ii) ct person 
All-India 
referred 
appointed 
the Union 
the Union~ 

[not being a member of an 
Service or a person 
to in clause (c)J 
to any civil senrice of 
or any civil post under 

or 

. Ciii) a civilian [not being a member of 
an All-India Service or a person 
referred to in clause (c)J 
appointed to any defence services 
or a post connected with defence. 

and pertaining to the service of such 
member~ person or civilian 1 in 
connection with the affairs of the Union 
or of any State or of any local or other 
authority within the territory of India 
or under the control of the Government 
of India or of any corporation [or 
society] owned or controlled by the 
Government: 

(c) all service matters pertaining to 
service in connection with the affairs 
of the Union concerning a person 
appointed to any service or post 
referred to in sub-clause Cii) or 
sub-clause (iii) of clause (b)~ being a 
oerson whose services have been placed 
by a State Government or any local or 
other authority or a~y corporation [or 
society] or other body, at the disposal 
of the Central Government for such 
appointment, 
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[Explanation.- For the removal of doubts, it 
is hereby declared that refere~6es. to 
"Un lon" in U1 i-s sub-section sh al 1 be 
construed as including references also to a 
Union ter·ritory.] 

(Z) The central Government may~ by 
notification, apply with effect from such 
date as may be specified in the notification 
the provisions of sub-section (3) to local 
or other authorities within the territory of 
India or under the control of the Government 
of India and to corporations for societies] 
owned or controlled by Government, not being 
a local or other authority or corporation 
[or society] controlled or owned by a State 
GOV(irnment; 

Provided that if the Central Government 
considers it expedient so to do for the 
purpo~e of facilitating transition to the 
scheme as envisaged by this Act, different 
dates may be so specified under this 
sub-section in respect of different classes 
of or different categories under anv class 
of, local or other authorities or 
corporations [or societies]. 

(3) Save as otherwise expressly provided in 
this Act, the Central Administrative 
Tribunal shall also exercise, on and from 
the date with effect from which the 
prov1s1ons of this sub-section apply to any 
local or other authority or corporation [or 
society), all the jurisdiction, powers and 
authority exercisable immediately before 
that date by all courts (except the Supreme 
Court) in relation to-

(a) 1--ec1-uitrn.ent, and matter"'s concerning 
recrui trnent,. to any sent:i.ce or post in 
connection with the affairs. of such 
local or other authority or corporation 
[cw society); and 

(b) all service matters concerning a person 
[other·· than a pe1--son r-eferr--ed to in 
clause (a) or clause Cb> of sub-section 
(1 )J appointed to any service or post in 
connection with the affairs of such 
local or other authority or corporation 
for society] and pertaining to the 
service of such person in connection 
\pJi th such ai"fairs, ·· 

i 
27. A conjoint r·eading o·f Sectien Z and 

I 

.Section 1 1'.+ would shoVii as respondents argued! that this 
I 

Tribunal may have ·no jurisdiction because the Act does 

not apply to a member of an Armed Force. Section 14 

also opened itself \,\Ii th the \~101-cls "Save as otherVilise 
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expressly provided· in this Act,·. 

provisions of Section 14 are subject tot~~ provisions 

of Section z of the Act. 

28. Ho1.r1,tever- ~ as already pointE~cl above and 

held in the case of L Chandra Kumar (supra) that 

once th~? orders of this Tribunal are subject to 

judicial review, the decisions of the High Court would 

bind this Tribunal. It cannot be stated that the 

order of the High Court was sub silentio because this 

Tribunal had invoked Section Z and dismissed the 

application. But the Delhi High court in its wisdom 

has held that once the order passed by the concerned 

officer is within the purview and jurisdiction of this 

Tribunal, this Tribunal has the jurisdiction to 

entertain the application like true soldier bows his 

head to the said decision. 

29. Respondents relied upon the decision of 

the Sup1·eme Court by the 1·espon den ts in the case of 

.r1b J:QB. _____ t1 .. ~ .. B.~---·--P..J; .. N..G.H.A.h. v . .\d.N.J .. Q.~ ....... Q.E ....... J.NP.16 .. _.~.N.Q ...... 9.IJ::!f:J~.$. ~ JT 

1998 (5) SC 624. The said case pertains to Postal 

Department. The person was working on deputation with 

t1"1e Army. A temporary commission was given. The 

question for consideration before the Apex Court was 

ic lh 6 t~1e1- ·t•1E~ Ce.1~tr·a1 Administrative Tribunal will as .:. ,) \ft. v .I ~ I • I 

have jurisdiction to entertain the application or not. 

The Supreme Court held that the said person could not 

be treated as Army personnel and concluded: 

"9. As s ta tee! above, al though 
the appellant was selected by the Postal 
Decartment for appointment to the post of 
cl~rk. but he could not be given any 
appoi~tment due to want of vacancy in the 

I 
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unit of his choice. Under such 
circumstances! the appellant_was:pffere~ 
an appointment to work as a clerk in the 
A.rmy Postal Service on the condi ti"on tr1at. 
he would remain a civilian employee on 
deputation in the Army. The appellant 
accepted the aforesaid offer and agreed 
to the conditions that he would revert to 
the civil appointment in Posts and 
Telegraphs Department on his release from 
the Indian Anny F'ostal .Sen1ice, \i.li th 
tr1ese conditions .• the appellant continued 
to serve in the Army as a permanent 
employee of the Posts and Telegraphs 
Department on deputation and was promoted 
up to the rank of a Major in the Indian' 
/-\rrn;1, Ho1~1ever·, t.1"1e appellant 1.vas only 
given a ternpon:iry commission and he 
worked as such till the date when his 
relinquishment was ordered. The 
aforesaid facts clearly demonstrate that 
the appellant has a lien with the Posts 
and Telegraphs Department working on 
deputation in the Indian Army Postal 
Service and at no point of time the 
appellant became a full-fledged army 
personnel. Since the appellant was not a 
member of the Armed Forces and continued 
to work as a civilian on deputation to 
the Army Postal Service, his case was 
covered under Section 14(1 )Ca) of the 
Administrative Tribunals Act. In that 
view of the matter, the High Court was 
right in rejecting the writ petition 
filed by the appellant, whereas the 
Central Administrative Tribunal 
erroneouslv accepted the claim of the 
aooellant that he is an army personnel. 
\.lile, therefore~ u.phol d tl"le judgment and 
order of the High Court dismissing the 
writ petition filed by the appellant. 
Since the appellant while holding civil 
post was working in the Army Postal 
Service on deputation 1 the Central 
Administrative Tribunal had jurisdiction 
to entertain and decide the original 
application filed by the appellant. We 
accordingly set aside the order dated 
31-1-1997 passed by the Central 
.AdministraU_ve TrHrnnal, Principal Bench; 
New Delhi, and remand the case to it to 
decide expeditiously Original Application 
l"l!o.1647 of 1996 of the appellant, on 
rnerit:-::." 

30. However 1 provisions of Section Z had not 

been considered and, therefore, the decision of the 

Supreme Court in the facts of the case cannot be held 

to be the question in controversy. 1,~1e, ther·efore, 

hold keeping in vi~w the ratio deci dendi of the Delhi 
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High Court that we have no option but to conclude that 

this Tribunal necessar i 1 y must have a j ur: i sdiction to 

entertain the application. 

31. Learned counsel for the applicants urged 

that in the past, some of the other persons who had 

been taken on deputation with Delhi Police had been 

absorbed while the applicants are being discriminated. 

He referred to us para 5. 17 in DA 140/2004 wherein 

names of such persons have been given who had been 

absoi-bed on zz.11.2000. 

32. The question for consideration is as to 

whether in the facts of the case it can be termed to 

be discrimination or not. Learned counsel relied upon 

the decision of the SuprElflle Court in the case of §I.A.I;. 

.9E .... !1Y.$..Q.Bf. ....... AN.Q_ . ...t.tMQ.I.t! .. ~B v , . .!::! .. ~ .............. .$.R.!. .. N.J..V..A§.~.!J..B..I.H.Y I A I R ., 9 7 6 

SC 1104. Perusal of the said judgement reveals that 

question for consideration before the Supreme Court 

was if the person was on deputation and absorbed and 

if it was to be so done from the date he came on 

deputation. The Supreme court held: 

"17. On the othe1- hand, it is an 
undisputed fact that six other employees, 
1n.1ho \.-.1e1--e similarly situated~ \l\.1ere 
absorbed from the dates on which they 
initially joined duty, after deputation 
to the Polytechnics. It is not the case 
of the appellant that this principle 
whereby the absorption in the Department 
of Technical Education was related back 
to the date on which a person initially 
came on deputation, was ever departed 
from 9 excepting in the case of the 
respon den L This being the case, the 
High Court was right in holding that the 
State Government had evolved a principle 
"that if a oerson \o.1a-s deputed to the 
Department of Technical Education from 
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another· deDat-trnent and he stayed on .in, 
that other department for a reasonable 
long time his absorption in that 
depart~ent should be made to relate back 
to the date on which he was initially 
sElf~L" There l"''as no ~iusti fication 
whatever to depart from this principle of 
policy in the case of the respondent~ who 
ln1as, in· all mate1-ial respects, in the 
sc:1rnE:i situation as K, i\I, Chatty, Ve1-y 
rightly. the High Court has held that his 
"irnpenniss:t ble reversion" for a short 
while in 1955 to the parent department 
was no ground to hold that he was not 
similarly situated as K. Narayanaswamy 
Chetty. This so-called reversion to the 
parent Department for a short period in 
1955-56 could not bv any reckoning be 
treated as a break in his service, this 
period having been treated as leave. Nor 
did it amount to reduction in rank. In 
any case 5 this · revers:l..on lwas not 
ordered owing to any fault of the 
respondent.. It is not the ap~j)aM)-)& _ 
case that the respondent·s work in the 
Department of Technical Education was 
found unsatisfactory or that he was not 
otherwise suitable or qualified to hold 
the post of Tailoring Instructor in that 
Department. That he was suitable to be 
absorbed in that post. is manifest from 
the recommendation of the Public Service 
Commission and is implicit in the 
irnpugned order-, itself,," 

33. That is not the controversy before us. 

the cited decision must be held to be 

distinguishable. 

34. This question had been considered by the 

Tr i bun a l i n the cc. s (.:l of 8-..R.J..V...t~L ... ?. .. l.NG.!::! ....... N.~.§ . .J.. v . V. . .Nl.Q .. N ............ QE 

INJU;_~ ............. ?.! ............. Q.R.:?.~.·' o .. A. .• i\Jo, <'+66/2003, dec)_ded on 28. 2. 2003. 

Thereln also it was agitated that two other persons have 

been absorbed permanently,, It was held that it is always 

in individual cases that has to be looked into on its own 

In fact, the Suprerw? Court in the case of- I.Ht; . 

. $..T ~JI_., ___ Q.f_ ..... t!.8B.Y...b..N.A ....... &: ...... 9R.~ .. ~.. v. .R.A.M ...... !S.V..M.AB. ....... M.A.MN, .JT 1 9 9 7 ( 3) 

SC 450 had commented upon the doctrine of discrimination. 

The Supreme Court held that Government in its own reasons 

can give permission in similar cases to some of the 

emplovees to withdraw theii resignations. The doctrine 
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of discrimination is founded upon existence of an 

enforceable right._ Article 14 would apply only when 

invidious discrimination is meeted out to equals. 

35. In the present case before us, as is patent 

from the impugned order, all persons taken on deputation 

are being repatriated. We have already reproduced above 

the said order. Once a common decision has been taken~ 

it cannot be stated that the applicants are being 

discriminated merely because some other persons in the 

year 2000 were absorbed. Equality has to be seen among 

the equals. Once all persons on deputation are being 

repatriated from whatever Force~ we have no hesitation in 

concluding that the applicants cannot state that they are 

being discrimj_nated. Resultantly; \.n.1e r·eject this 

argument. 

IV. .J...L ... I!:!.~_._AP.P. .. L.IG..AN.I.~ ....... AR.L..JJ.EJ;..MI.P. __ .I.Q ....... ~J ........ A .. ~-~.Q..R.e.:.s.P. ...... 

J.tl. .. Q .. J;J_ HI _.J~.Q.k .. J...G..f. : 

36. The arguments advanced have been that 

some of the applicants had been working for more than 

years on deputation. The Rules provide for 

absorption and~ therefore, it is contended that the 

applicants must be deemed to have been absorbed. 

37. After the argumeAts had been concluded, 

the respondents pointed to us the decision of the Full 

Bench of this Tribunal in the matter of .N. .. !;..I ............. .R.AM 

v. .~.N..! .. QN ... _ ............. Q.f. ...... _._, ____ J .. N.P..lA .............. -...... ~ ...... _ ... ___ ... _.Q.I.H.E .. R.$. 1· 

a.A.No. 1801/2003 1 rendered on 5.7.2004. In the cited 

case, those applicants were working as Constables in 

Border Security They had :ioined 
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Intelligence Bureau during the year 1996,as Security 

.Assistant (General) initially for a per~od of five 

years but continued on deputation. They were not 

absorbed and were repatriated to their parent 

organisation. The following question had been posed 

for the decision of the Full Bench: 

"1. \rJhether the applicant car1 be deemed 
to have been abso1-bed in I. B, under the 
respondents irrespective of the instructions. 
on the subject? 

? Whether the applicant has a right to 
be considered for absorption in I.8.without 
the consent of his parent department? 

38. The FulJ. Bench considered various 

orecedents and answered the same: 

" ( 1) Aoplicants cannot be deerned to 
have been absorbed in IB under 
the respondents irrespective of 
the instructions on the subject. 

(2) The applicants have no right 
be considered for absorption 
IB without the consent of 
parent department in terms 
instructions contained in IB 
dated 1 3. 1 • 1 9 9 2, 

( 3 ) Do<~s not a r j_ se. " 

to 
in 

the 
of 
OM 

39. Keeping. in view the decision of the 

Larger Bench, in its broad principle, the argument 

advanced that after the applicants had worked for more 

than 5 years and therefore, they are deemed to be 

absorbed, must fail. 

40. There is another way of looking at the 

same rna t ter, ·-1 t · ~ - 11e ques~1on or deemed absorption does 

not arise because there is precious little on the 

record to indicate that the consent of the parent 

department has been obtained. 
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41. It was urged that under the,Delhi Police 

?,ct, ... _Rules ___ hctve been f r21111ed. and, 

accordance with the Delhi Police (General Conditions 

of Service) Rules, 1980, there could be permanent 

absorption of the applicants in Delhi Police. 

,., .-, 
-r L. .I The said argument shall be considered 

hereinafter wherein it is contended that the said 

persons have right of consideration for being absorbed 

in Delhi Police. Perusal of Rule 17 of Delhi Police 

(General Conditions of Service) Rules~ 1980 clearly 

ShO\nlS that it does not contemplate the deemed 

absorpt1on.. Resultantly; the said ar1;iument rnust fail. 

Per·taining to the same argument; 

1"'·e"f erence trns been ma de to the dee i si on of .B.b.t.!1.g .. $..t!W.A.R 

.!'.1A.N._A.G.I.NG. ....... Q.1RI.G..IQR.: .... JJ .. ~ ... P. .. ~ .................... B.8..J.K.J...Y..!.\. .. _ ... _N.J..R.M.8..t.'.:! 

.N.I§h..M .... ---~J .. Ml.IIP ...... ~ ...... m~.$. .. ~ .. ; JT 1 9 9 9 ( 7) SC if t.~ \ft.I r1 i ch w i 11 be 

in-a ppr··opr ia te. We shall deal with the said decision 

hereinafter aga1n but paras 14 and 15 of the decision 

in the case of Rameshwar Prasad (supra) are being 

reproduced below for the sake of facility: 

"14, \1Je c:1gree \..ii th tr1e lec!tned 
Counsel for the Respondent No.1 and make 
it clear that an employee who is on 
deputation has no right to be absorbed in 
the service where he is working on 
deputc:ition. Ho1n1ever, in some cases it 
may depend upon statutorv rules to the 
contrary. If rules provide for 
absorption of employees on deputation 
then such employee has a right to b~ 
considered for absorption in accordance 
with the said rules. As quoted above, 
Rule 16(3) of the Recruitment Rules of 
the Nigam and Rule 5 of the U.P. 
Absorotion of Government Servants in 
Publi.c Unde1-·takings Rule:.~, 1 984 Provides 
for absorption of an employee who are on 
deputation. 



1_5._ In the present, .... c:as1:7; 
__ <::qnsi_d~rj,ng, the facts~. iJ __ is e,i,?p.:1rent 
that acU_on of respondent No. 1 ,,H1 not 
passing the.~ order for repatriation or 
absorption qua the respondent was 
unjustified and arbitrary. On the basis 
of Rule 16(3) of the Recruitment Rules, 
appellant was appointed on deputation in 
May 1 9 8 '5 • He 1~1 as 1- e 1 i eve d fT om r1 is 
parent department on 18th l\Jovernber ~ 1985 
and joined hligci_m on 19th l\!overnber--, 1 985, 
Under Rule 5 of the U.P. Absorption of 
Government Servants in Public 
Undertakings Rules~ 198 <+ _. he was re qui red 
to file an application for his absorption 
in employment of Nigani, Thereafter on 
the basis of letter dated ZZ. 12.1987 
written by the G.M. (HQ) and on the 
basis of the letter dated 30.12. 1987 
written by the G.M. CNEZ) 9 he opted for 
continuati.on and abso1-p.tiori in service of 
Nigam by letter dated 31st December 1987. 
The General Manager CN.E.Z.) by letter 
datE.id 17th .September, 1 988 l•note to the 
GM CHQ) that appellant's service record 
was excellent; he was useful in service 
and as he was about to complete 3 years 
on deputation, appropriate order of 
absor-ption be passed. i\lothing was heard 
from the General Manager. Further on 
19-11-1990, as soon as the appellant 
completed 
deputation 

ye;::tr'S of deputation,, his 
allowance was stopped with 

effect from that date. The ·appellant 
continued in service without any break. 
As per Rule 4 of the U.P. Absorption of 
Government Servants in Public 
Undertakings Rules, 1984 which was 
admittedly applicable. provides that no 
government servant shall ordinarily be 
permitted to remain on deputation, for a 
pericid exceeding s years. If the 
appellant was not to b<:< absorbed, he 
ought to have been repatriated in the 
year 1990 when he had completed 5 years 
of -service on deputation. f-:\y not doing 
so. the appellant is seriously 
preiudiced. The delay or inadvertent 
inaction on the part of the Officers of 
the Nigam in not passing appropriate 
order would not affect the appellant's 
rtght to be absorbed," 

Perusal of the findings as well as the rules 

applicable to the respondents before the Supreme Court 

clearly show that there was a time limit for 

deputation prescribed. Rule 4 clearly provided that 

"!\lo Ciovernment servant shall 01-·dinarily be permitted 

to remain on deputation for a period exceeding five 

years", Thereafter~ the subsequent rule provided for 

! 
I 

,,.~~r.:..... 
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absorption of such persons. In the matter before the 
i'' 

Suoreme Court. th~_persons were continuing to work and 

in face of the rules referred to above particularly 

Sub-rule (1) to Rule 5 of the Uttar Pradesh Absorption 

of Government Servants in Public Undertakings Rules, 

1984~ it was held that the concerned person stand 

absorbed in the service of Nigam. 

44. That is not the position before us. 

There 5s no such rule corresponding to Rule 4 of the 

Rules applicable in the matter before the Supreme 

CourL 

appJ..j_cants are dee;1ned to have been absorbed 

particularly in those cases where they have worked for 

5 years or more, must fail. 

v . J.E ... .It!.!; ...... b..P..E.b:.1J.;;;.ANI.$. .. _..!::!.~_V._f:_ ... BI.G. .. t!.I ...... I.Q ....... !?..f. ...... G.Q .. N$..1.R .. t; .. R .. ~:.tL 

.E.QJL ... !?..f..l.NG. ...... .A..~$..QR.~.~J?. ...... I.~ ....... Q.~JJ:!I ...... .P..Q.6.I.G..g __ ~_ 

45. __ . Rule 5 of the Delhi Police (Appointment & 

~:ecruitment) Rules, 1980 deals with recruitment to the 

Delhi Police and Clause (h) of the same reads as 

under: 

"(h) l\lotwi thstanding anything 
contained in these Rules, where the 
administrator/Commissioner of Police is 
of opinion that it is necessary or 
expedient in the interest of work so to 
do, he may make appoint.men ts to all 
non-gazetted categories of both executive 
and ministerial cadres of Delhi Police on 
deputation basis by drawing suitable 
persons from any other State(s) or Union 
territory or Central Police Organisation 
or any other force. Where such 
appo)_ntrnents ar-e rnade by the Commissioner 
of Police, the same shall be reported to 
the administrator forthwith. Such 
appointments on deputation basis shall 
also be subject to orders issued by the 
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Govt. of India/Delhi Administration from 
__ t_irne _ to time 1;;io\ferning the deputg_tion of 

gove1--nmen t _ ser-van ts. "_ 

permits taking persons from Central Pol lee 

Organisations or any other force on deputation to 

Delhi Police, Rule 17 of Delhi Police (General 

Conditions of Service) Rules, 1980, which has strongly 

been relied upon, permits the Commissioner of Police! 

to sanction permanent absorption in Delhi Police of 

upper and lower subordinates with the consent and 

concurrence of the Head of the Police force of the 

State/Union territory, or the Central Pol lee 

Organisation. The said Rule reads: 

"1 7: Permanent absorption of 
upper and lower subordinates in other 
police forces and vice-versa.- The 
Commissioner of Police, Delhi may 
sanction permanent absorption in Delhi 
Police of upper and lower subordinates, 
except Inspectors fr-om other States/Unlon 
territories and Central Police 
Organisations. with their consent and 
with the concurrence of the Head of the 
Police force of the State/Union 
territory 1 or the Central Police 
Organisation concerned. Similarly the 
Commissioner of Police~ may sanction 
permanent transfer- of upper and lower 
subordinates of Delhi Police, except 
lnspectors with their consent for 
p1errr1anent absorption in PoU.ce forces of 
other States/Union territories or Central 
Police Organisation, subject to the 
concurrence of the Head of the Police 
force concerned. In the case of such 
permanent transfer of an Inspector of 
Delhi Police to any other state or 
vice-versa, the Commissioner of Police, 
shall obtaln the prior sanction of the 
Admini-str"ator·-," 

46. There was some controversy raised before 

us as to if the applicants were taken on deputation 

under Rule 5(h) of Delhi Police (Appointment & 

Recruitment) Rules, 1 9 8 O o 1~ n o t . T J-i e pl ea of t rH:> 

respondents to that effect must fail. 



47~ This is the. only enabling prqvision which 

permits .c~rtain persons of the Cent,:ral Police 

Organisation or State Police to come on deputation and 

serve in Delhi Police. hesitation~ 

the1~efo1~e, in rejecting the contention of the 

respondents to that effect. 

it8' Lean1ed counsel for the applicants~ 

however, wanted to take his plea further that this is 

an appointment to Delhi Police. He relied upon the 

decision of the Supreme Cou1·t in the case of .§I 

RQJ~.P..!:::.61 ........ _6.NJL .... 6~.Q.I.H.!;..R v . 1.I." ............... §.Q.Y..SB.NQB ...... I!:U3.Q.VG..H. ............ C.t!.l!;.E 

~.f..C..RII/~.R.Y..~ ..... , ___ QI.kJ:LL ........ A.N.P. ...... Q.I.t!.~.B..§. , A I R 2 O O O sc s 9 4 ; The 

quest:ion before the Supreme court ~((!as totally 

Before the Supreme Court, the controversy 

was as to if they were entitled to the benefit of the 

service in the parent department on absorption in 

Delhi Police or not. Therefore, the decision of the 

Supreme Court in the case of SI Rooplal (supra) is 

dis tin •;JUi shable. 

49. The applicants have been deputed on 

transfer, i.e., by way of deputation to serve in Delhi 

Police. The ex p1~ession "r1e may make appointments" 

does not imply that it is an appointment made 

regularly in Delhi Police. Perusal of the Rule 5(h) 

clearly shows that appointment is on deputation, 

therefore~ the expression ·appointment· in the context 

must mean only conferment of power to act in Delhi 

Police as Constables or otherwise when they come on 

deputation. 
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':iO,. Once the appointment is on dtppu.tation? it 

carries all the rights of depu.tationists rather than a 

regular employee. 

S 1 , So far as the Rul€~ 1 7 of DeH1 i Po 1 ice 

(General Conditions of Service) Rules~ 1 980 is 

concerned, it does not confer any power or a right to 

a person on deputation to be absorbed. It depends on 

the sanction of the Commissioner of Police. Certain 

other conditions which we have re·ferred to above need 

not be repe21ted. This question pertaining to 

interpretation of Rule 17~ had been a subject matter 

of controversy in this Tribunal. It was held that 

there is no such right in favour of the deputationists 

in this regard. Those persons challenged the decision 

of this Tribunal in OA 2547/92 decided on 29.8. 1997 

and the Delhi High Court upheld the same holding that 

orders that have been passed in admj_ n :i. s t1"·a ti ve 

exigency cannot be followed. The Delhi High Court 

reproduced the findings of this Tribunal and agreed 

with the same in Civil Writ No.5220/1997 decided on 

7 , z , z o o 1 en t i t led g_QN§IA~.bJ_._NA £.E._ .... $..l~J~.H.. v . VJ'~.IQ .. N._ ........ .Q.E 

JJ~..QI.A ....... ~ ........ QI..!::!J; R~. The or dE.< r reads : 

Paragraph 7 of the 
impugned Order is reproduced as below: 

"Rule 1 7 of the Ser-vice 
conditions Rules does not recognise any 
right in favour of a deputationist for 
absorption. It only gives discretion to 
the Commissioner of Police to sanction 
permanent absorption of certain upper and 
lower- subordinates in Delhi Police from 
other States/Union territories and 
Central Police Oraanisations. with their 
consent and subiecf to the co~currence of 
the Head of th~ Police force concerned. 
Accordingly the cut off date for 
absorption cannot be fixed on which a 
deoutationist becomes eligible for 
absorption, but it 1.wuld be a date on 
which absorption is decided to be made. 
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In the oresent case. this Tribunal had 
ecir-lier directed in. common judgment 
passed in O.A.No.1421/91 and similar 
other applications that if the applicant 
made a representation, ~t would be 
co1Y:=.idered bv the respor1dents <::ind if the 
applicant was found to possess the 
requisite qualifications under the Rules 
on the date of the impugned order of 
rE~patxiatlon! thc1t i-s, on 23,1,1991, he 
may be absorbed if otherwise found 
eligible for absorption. Admittedly, on 
23.1.1991, the applicant had crossed the 
age of 40 years and, therefore, if he was 
not absorbed, he has no reasonable 01-

valid ground to challenge the order of 
his repatriation. We may also point out 
a decision of the Supreme Court in State 
of Madhya Pradesh and others vs. Ashok 
Desr1mukl"1 and another,. 19813 (3) SLR 336~ 
which says that in the absence of bias 
and mala fides, an order of repatriation 
made in administrative exigencies cannot 
be challeni;ied, \1tJe,, then'.!fore; fJ.ncl no 
merit in this O.A. Accordingly it 
deserves to be di sm)_ ssed, " 

We are in agreement with the 
above fJ.ndings of the Tribunal as it is 
settled law that a deputationist has no 
legal and vested right to resist 
repatriation to his parent department. 
The petitioner was repatrlated as far 
b ;:i ck a'" o 11 .Au Q u. st 8 , 1 9 9 z and he 
con t i i'l u e cl to a g i tat E.'l U1 1 s q u es t j_ on be for e 
the Tribunal as well as before this 
Court. \AJe do not find any ground to take 
a contrary view than the view as 
expressed by the Tribunal ln the present 
ca·,;e. The petition is, therefore, devoid 
of merit and the same is dismissed 
accordingly." 

This provides the answer to the argument so much 

thought of by the learned counsel. 

52, In fact 3 the .Supreme Court i.n the case of 

.$..I.~.II ........ Q .. f.: ....... P..V.N.J_A. .. ~ ....... A..N.D. ....... Q1.H.;..B..$. v , J..NP .. !;..R ....... $..IN.GJ:!. ... _.A .. NQ. ...... Q.I.!::!I .. R.~? 

(1997) 8 sec 372, held that a person on deputation 

cannot claim permanent absorption on deputation post, 

53. Learned counsel for the applicants in 

fact urged vehemently that once the rules provide that 

a person on deputation can be taken and permanently 
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47. This is the only enabling prqvision which 

permits .c~rtain persons of the. Cen ~ral Police 

Organisation or State Police to come on deputation and 

serve in Delhi Police. hesitation~ 

therefore, in rejecting the contention of the 

respondents to that effect. 

t+S. Learned counsel for the applicants~ 

howeverp wanted to take his plea further that this is 

an appointment to Delhi Police. He relied upon the 

decision of the Supreme Cour~t in U1e case of .§I 

BQ.G.P..!:, .. A.h .......... 1.!.N.!t_ ....... A.N.Q.I.t!.!;.R v . .h .. I.~_ ....... -.. G..QYIB.~t9.R.. ..... I.t!.R.Q.!J..§tf. ... _ ..... !;.l:::!.l~.f. . 

.. §.gCR.,~I.A-.. R.Y."' ...... _._Q!;J,J:J.!._ ......... ~ .. ~JL ... Q.I .. t!J;B.9- , A I R Z O O O Sc 5 9 4 ; T he 

question before the Supreme court \".ias totally 

di ff er en t. Before the Supreme Court, the controversy 

was as to if they were entitled to the benefit of the 

service in the parent department on absorption in 

Delhi Police or not. Thereforep the decision of the 

Supreme court in the case of SI Rooplal <supra) is 

distinguishable. 

49. The applicants have been deputed on 

transfer, i.e., bv way of deputation to serve in Delhi 

Police. The exp1-ession "he rna y make appointments" 

does not imply that it is an appointment made 

regularly in Delhi Police. Perusal of the Rule 5(h) 

clea1-· 1 v sho1o.1s that a ppoi n trnen t . is on depu ta U on, 

thereforep the expression ·appointment· in the context 

must mean only conferment of power to act in Delhi 

Police as Constables or otherwise when they come on 

deputation. 
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... 50~ Once the appointment is on deputation, it 

carries all the rights pf deputationists rather Uwn a 

regular employee. 

'51, .so far as the Rule 1 7 of Del hi Pol ice 

(General Conditions of Service) Rules~ 1 980 is 

concerned, it does not confer any power or a right to 

a person on deputation to be absorbed. It depends on 

the sanction of the Commissioner of Police, Certain 

other conditions which we have re·ferred to above need 

not be repeated. question pertaining to 

interpretation of Rule 17, had been a subject matter 

of controversy in this Tribunal. It was held that 

there is no such right in favour of the deputationists 

in this regard. Those persons challenged the decision 

of this Tribunal in OA 2547/92 decided on 29.8. 1997 

and the Delhi High Court upheld the same holding that 

orders that have been passed in admln:i.strative 

exigency cannot be followed. The Delhi High Court 

reproduced the findings of this Tribunal and agreed 

with the same in Civil Writ No,5220/1997 decided on 

7 , 2 • z o o 1 en t i t led ~.Q.N9...IA.~ .. k.:t._ .. N8£I ....... $..I.NGJ:! v • !J .. NIQ .. N ........... .Q£. 

INP.!.A ....... ~L . .9.I..!:.!.f; .. R~ . T he or d E.' r· reads : 

... . . Paragraph 
impugned Order is reproduced 

7 of the 
as belo•,1t1: 

"Ru.le 17 of tl"ie Service 
Conditions Rules does not recognise any 
r~1ght in favour of c:1 cleputatlonist for 
absorption. It only gives discretion to 
the Commissioner of Police to sanction 
permanent absorption of certain upper and 
lower subordinates in Delhi Police from 
other States/Union territories and 
Central Police Organisations, with their 
consent and subject to the concurrence of 
the Head of the Police force concerned. 
Accordingly the cut off date for 
absorption cannot be fixed on which a 
deputationist becomes eligible for 
absorption, but it would be a date on 
which absorption is decided to be made. 
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In the present case, this Tribu al had 
ear 1 ier 1ji_re.Qi:E_!d )_ n . common . udgrnel) t 

_passed in O.A.No.1421/91 and _simiiar 
other applications .that if the a9plicant 
made a represen ta ti on, it \ttioul d be 
considered by the respondents and if the 
applicant was found to possess the 
requisite qualifications under the Rules 
on the date of the impugned order of 
r·epatriation, that is, on ?3, 1, 1991, he 
may be absor·bed i 1 otl1er·\n.1ise found 
eligible for absorption. Admittedly 9 on 
23.1.1991, the applicant had crossed the 
age of 40 years and, therefore 9 if he was 
not absorbed, hE~ has no riaasonable or 
valid ground to challenge the order of 
his repatriation. We may also point out 
a decision of the Supreme Court in State 
of Madhya Pradesh and others vs. Ashok 
Des rim u k h and an o UH:l r ~ 1 9 8 8 ( 3 ) .s LR 3 3 6 ~ 
which says that in the absence of bias 
and mala fides .. an order of repatriation 
made in administrative exigencies cannot 
be challenged, ~Je,. 1.:.hen:dore_, flnd no 
merit in this O.A. Accordingly it 
deserves to be dismisSElCL" 

We are in agreement with the 
above findings of the Trlbunal as it is 
settled law that a deputationist has no 
legal and vested right to resist 
repatriation to his parent department. 
The petitioner was repatriated as far 
back as on .Aui;iust 8, 1992 and he 
continued to agitate this question before 
the Tribunal as well as before this 
Court. We do not find any ground to take 
a contrary view than the view as 
expressed by the Tribunal in the present 
case. The petition is, therefore; devoid 
of merit and the same is dismissed 
accordinQly." 

This provides the answer to the argument so much 

thought of by the learned counsel. 

52, In fact~ the Supreme Court i.n the case of 

§.Ib.Tf. ...... Q.f.. ...... P..V..N.J..A.!t ... A.M.D. ....... QI.!::!I.R.$.. v , lt!P..!;.R ...... $...J.: .. NG. .. t! ....... A.N.P .... PI.!:!I.8.§; 

(1997) 8 sec 372, held that a person on deputation 

cannot claim permanent absorption on deputation post. 

Learned counsel for the applicants in 

fact urged vehemently that once the rules provide that 

a person on deputation can be taken and permanently 
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absorbed, therefore, they have right to be considered 

and once that right is defeated and 1~ not being 

given, the Articles 14 and 16 of the Constitution are 

violated. our attention in this regard was drawn 

to1~1ar·ds the cl(scision of the Supr·eme Court in the case 

QTl-IJ.~.!R§, AIR 1 976 .SC 2377. Therei.n ci.l·so, the 

deputationist Senior Health Inspectors were claiming a 

similar right of permanent absorption and the Supreme 

Cou1-t held U1at sucl·1 a dght did not e:dsL It was 

held that there was no scope under the Cadre and 

Recruitment Regulations for their absorption and it 

was impermissible to do so. This shows that the cited 

decision was confined to the peculiar facts that were 

before the Supreme Court and is distinguishable. 

s '+ . I n t h e ca s (' o l" $..I.AI..f. ...... .QE ...... A.NP. .. H..R.A ........... P. .. R.A .. P...!;.$...!i 

ANP ............. A.N.Q.IH .. !;.R. v ' §.~.P..A.N.6.N.P..A.M ...... A.NJL .. Q.I..H .. !;B.~ ~ A I R 1 9 8 9 .s c 

2060~ the Supreme Cou1-t held: 

"16. \1,Je are now only left \.\/iU-1 the 
reasoning of the Tribunal that there is no 
justification for the continuance of the old 
Rule and fo1- pe1-sonnel belonr;Jing to othet" 
zones being transferred on promotion to 
offices in other zones. In drawing such 
concl.u-sion; the Tribuncil. has travel.led beyond 
the limits of its jurisdiction. We need only 
point out that the mode of recruitment and 
the categorv from which the recruitment to a 
service should be made are all matters which 
are exclusively within the domain of the 
executive. It is not for judicial bodies to 
sit in judgment over the wisdom of the 
executive in choosing the mode of recruitment 
or the categories from which the recruitment 
should be made as they are matters of policy 
decision falling exclusively within the 
purview of the executive. As already stated, 
the question of filling up of posts by 
persons belonging to other local categories 
or zones is a matter of administrative 
necessity and exigency. When the Rules 
provide for such transfers being effected and 
when the transfers are not assailed on the 

ground of arbitrariness or discrimination, the 
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Dolicv of transfer ___ .. __ a_dopted. bv the 
bover~ment cannot be strugK down_by J~ibunals 
or Court of _Li:i\111." 

_ XL5.? __ qbvious that Sup1-eme Court held that if ther-e is 

a _ policv framed, it should be aclhered to. But as 

would be noticed hereinafter. the policy is subject to 

change and in the present c~se. the policy adopted has 

been not t.o absorb any of the deputationists. 

Resultantly; even the cited case will have no 

application to the facts of the present case. 

55. Our attention in this regard was drawn to 

the letter written from the Office of Commissioner of 

Police in the year 2000 referring to the fact that 

there is a policy that after one year~ a person who 

has served on deputation, can be considered. 

56. our attention was further drawn towards 

Page 6 of the counter reply in OA 1293/2004 that there 

were certain guidelines in this regard. 

57. On record, no such guidelines have been 

produced. But the policy decision or guidelines in 

this regar~ can always be adjudicated on basis of the 

mat~rial placed before us. As would be noticed~ the 

respondents have taken a decision not to absorb any of 

the deputationists. The reason given is that more 

than 500 Constables have been recruited and, 

therefoi-e ~ the c:IE1pu ta ti on is ts must be 1-ever ted back. 

It is obvious that there is a change in the policy and 

what has been referred to above on behalf of the 

applicants will cut a little ice in the backdrop of 

these facts, 



58. In thc:1t evE:nt, learn~?d cou~1sel. fcu:::_ .... the 

appli.cants C:tttention to vacancy 

positions to demonstrate that sufficient number of 

bl t · ) J • l bl E.ver1 if the posts of Consta es are s··1 __ ava1 a e. 

new Constables recruited or absorbed. still there 

would be sufficient vacancies. 

This is a policy decision. The. 

applicants had been taken on deputation as per the 

requi r·ernen t, we have already referred to above that 

the applicants have no right to be absorbed. If the 

respondents do not intend to absorb them permanently, 

thev cannot insist in this regard. In this view of 

the matter, availability of the posts will not confer 

a right on the applicants. 

60. In fact, most of the present applicants 

had earlier also filed Petitions in the Delhi High 

Court. '·Ji.I 1· i t Pe t i t i o n '::' No.9100-9226/2003 came up 

before the Deltd. Hir;ih Court on 27. 1. ZOO<'.\·, ThE.~ Delh)_ 

High Court dismissed the Petitions holding that: 

"V.Je haVE! heard the counsel for 
the petitioners. We do not find any 
force in the submission of counsel for 
the petitioner. The petitioners are 
recruited personnel of CISF 9 ITBP and 
CRPF. Their period of deputation to the 
D<sl hi Pol lee •.-.•as for one year, Even 
though it was contended bef6re us that 
Ministry of Home Affairs has settled the 
terms for deputation for three years but 
Delhi Pollce has taken the oetitioners on 
deputation for a period ~f one vear. 



1· 
~-' 

P.§J;:j.J:J,..Q . .!l~J:.2 .for ap1:iointment_ to sucr·1 oosts 
or for fu.rthei- continuation of dep·u·tation 
or moreover these opportunities of 
employment should be given to other 
persons who are . unemployed and ai--e 
seeking employment as Constable in_ Delhi 
Police. The oetitioners who have already 
.9_~g.r.t._ ............ ~.9.l:-::~I~ni .. ~~~~=:=~~iib~~====:i:&.:~==~==r.:~i:P.~~£iI~!~ . 
. P..~C.9J.!l.i.:.I!.J .. 9..LY_ .. g.r. .. Q.9.!:!.l2 .. 9JJ_QJ!..2 ....... bE.Y..~LD...Q ..... .Y-~.~ t..~td 
.L! aJtt ............. fQ.L_ .. 9.P..P..Q . .i.O. .. t.m.~.oJ;:_ ... Q .. L .... .9..QD. . .t . .!..n!:!.9 .. t..lQD ...... .Qf 
.. t.Jl e .. i..L .... -.Q.~.P. .. !J .. t.9.J i Q.D.. ........... J_f. .. ...r~s Q.9JHt~.D .. t. ... --Q.Q._ ... JJ.Q!; 
.Q.!:l?..!.rg .. -...... .t .. h.~ ...... 2.9..!!l.~t~- Howe v e r· ~ M r . B h u s h an 
has contended that children of some of 
the petitioners are studvina if the 
transfer order is aiven ·efiect from 
3.Z.2004, it would. ent~il hardship to the 
children who are studying in schools. 
Mr. D. s. h101-a1.11at, DCP ( Headqua1-te·r) 
Delhi Police is present in the Court. He 
savs that they will not implement the 
·u··ansfer order· till 30. 'L ZOO•L" 

(Emphasis added) 

This answers the arguments of the applicants. Because 

as far back as January, 2004~ their claim had been 

rejected, keeping in view the hardship! they were 

granted stay to implement the transfer order till 

30. !.'+. ZOOr.~. We were informed that thereafter the 

General Elections were placed. It was followed by the 

impugned 01-ders. /.l, ·fresh bunch of petitions have been 

filed. Totalitv of their facts indicate that there is 

no meri~ therein. 

61' For the reasons gi vt.~n above,, the 

aforesaid Original Applications must be held to be 

without merit. T~ey fail and are dismissed. 

~.0~~ 
( R. I<. Upacll1yaya) 
Member ( r\) 

/NSN/ 

9. 7. 2004 

CV1:1A~ 
chairman q. 1 .wl.r 

At this stage, learned counsel for the applicants i:equest 

that some time may be granted to challenge this order. we allow 

the applicants time upto 19.7;-~2004. The interim order passed in 

individual cases would contirue till 19.7'.2)04. 

· / .. n r1 .} ssue DASfI 
~11~--n~ 
· ( R.K. Upaillw( aya ) 

tv1ember A) 

order. Aftr-e 
( V?~S. Aggarwal ) 

. Chai:r:man 

~---------------------·---


