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O.A.No.139/2004:

32,

33.
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M.A,No.133/2004;:

Jai Singh % ofes | .. Applicants
Vs, =
Union of India & Others .. Respondents

O0.A.No.243/2004:
M.A.No.212/2004:

Desh Raj & Others .. Applicants
Vs, _ oL
Union of India & Others .. Respondents

0.A.N0.1367/2004:
M.A.No.1145/2004:
M.A.No.1146/2004:

Ravinder Singh & Ors. ... Applicants
VR
Union of India & Others ... Respondents

O.A.No.1427/2004:
M.A.No.1203/2004:
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M.A.No.1266/2004:

Bahadur Singh & Ors. .. Applicants
vs. :
Union of India & Others . » Respondents

Note: Details of the memo. of parties are in their
_respective OAs.

Sh. K.C.Mittal, counsel for applicants in
OAs-1465/04, 1466/04, 1470/04, 1471/04,
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004,
1292/2004, 1293/2004, 1294/2004. 1309/2004
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004. _ . ,

Shri R.K. Shukla and Shri C.K. Shukla,

learned counsel for applicants in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004.

Shri Rajiv Kumar, learned counsel for

applicants in OAs-1461/2004 & 1367/2004
Ms.Varuna Bhandari Gugnani, learned counsel for
applicants in OAs-1271/2004 & 1351/2004

Sh. Sachin Chauhan, counsel for applicant in OA-1557/04.

Shri B, Dutta, learned Additional Solicitor Genheral
alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri
Saurabh Ahuja. learned counsel for respondents in all
OAs. L

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

‘vear 1978._.In exercise of the powers conferred under

Section 147 of the said Act, different rules including

,&f\—o}/ﬁ
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the Delhi Police (Appointment and Recruitment) Rules,

1980 and the Delhi Police (General Conditions of

Service) Rules, 1980 have been enacted. For proper
administration, the Union Territory has been divided
into different police Districts. Every police
District has number of police stations. There is an
officer incharge of the police head in each Police

Station,

2. On 18.9.1998, the Additional Commissioner
of Police had written to the Joint Secretary, Ministry
of Home Affaifs requesting that in order to make aéz/
new Police Stations which had been sanctioned, 500
more Constables would be required from Central

Para-Military Force on deputation. The said letter

reads:

"sir,

It was adgreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing

the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of the terms and

conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,
sdf-
(S.K. JAIN)

ADDL. COMMISSIONER OF POLICE:
HEADQUARTERS: DELHI."

s o<
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3. Theire upon. the Jolnt Secretary, Ministry

of Home AfTairs had written to different Eaﬁa~Military

Forces like Rorder Security Force, Central Reserve

Police Force, Indo-Tibetten Border Police and Central

1

Indd$trial Security Force vide letter dated 25.9.1998.

It reads:

Dear 5ir.

Kindly recall my telephonic
reguest sometime back regarding
deputation of constables from vour force
to Delnl Police to opesratlionalise  thsa
newly created 17 Police Stations. Az the
Delhi Police will take some time to raisse
its own manpower the Para-Military Forces
may provide about 500 Constables on
deputation to Delhl Police as per tLhe
hreak up given under:

CRPF 200
ITRP 100
CISF 100
BSF 100

It is reguested that nominations
of Constables Toir deputation to Delhi
Police may be sent immediately. A copy
of the  terms and conditions for
deputation to Delhil Police is enclosed.

YOuUurs Sincere1y$

=
{0.P. Arva)"

4. on different dates which are basically in
the vyear 1999 fTollowed by 2001, large number of
nersons serving in different Para-Military Forces werse
taken on deputation to Delhi Police. We take liberty
in reproducing the representative order dated 5.1.1998
wherehy certain Constables Trom Central Reserve Police
Force were taken on deputation.

“"In exercise of the poOWers
conferred hy the Commissioner of Police,

Delhi, the Addl. Commissioner of Police,

Estt., Delhi  is  pleased to take the

following Constables on deputation from

C.R.P.F. to Delhi Police only for a
pariod  of one year w.e.,T. the date they

resume | thelr duties in Delhl Police, on
the usual terms and conditions:-"

A3
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nropose to  dispose of the above said Original

Appnlications. They all pertain to the same
conitroversy of rapatriation to thelr narent

department. Some of the applications were fFiled after

the earlier filed applications, baecame ripe fTor
hearing. It was considered that since Common

guestions were involved., therefore, they should bﬁedrd

and decided together.

5, All the applicants are assalling the order

rep atriating them to thelr parent department. The

order in OA 14072004 reacds:

"Subiject:~ Repatriation of deputationists
to thelilr parent Department.

It has been decided to repatriate
all the police personnel  taken an
dendutation from RSF/ITBRP/CRPF/CISF  to
Delhl Police, on 3rd of February 2004 to
accommodate candidates already selected
for the opost of Constable and awalting
call letters since January, Z2003. A list
of the deputationists is enclosed.

_ The deputaticnists/constablses may
be informed immediately against their
nronear receipnt that they will be
repatriated on ard of Feb, 2004 to theilr
parent departments  and no further
axtension will be granted. The
acknowledgement in token of having noted
the contents of  this letter by the
individuals may he kent on record.

i
(D, S. NORAWAT)
DEPUTY COMMISSIONER OF POLICE
HDARS., (ESTT. Y: DELHMI.”

\Lc
1/}
;_x
et
]
e

7. The sald order 1is  bel on
various grounds, namely, that the order so pa ssed  is
discriminatory. The applicants are deemed to have
heen absorbed in Delhi Police as per Rule 17 of the

Pelhi Police (General Conditions of Service) Rules,

1980. any case, they cannot be repatriated and

/C%V\%)//f’
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Chave &  right to be considered - for permanant
absorption. . It has also been asserted that large
number of vacancies are avallable and the respondents’

plea to the contrary is not correct.

8. Heedless to  state that in  the replies
filed, respondenté have controverted the assertions
made hy the applicants. They assert that there hasx
heen suppression of facts in some of the matters.
Therefore, those apblicants should not he heard. Thse

jurisdiction of this Tribunal to hear the applicatlions

b
h

also bheing challenged besides the merits of the
matter, contending that applicanis have no right or
claim in  this regard, which we  shall take unp

hereinafter.

9, The First and foremost guestion,
therefore, that arises is:

Ii. TO EFFECT SUPPRESSION OF FACTS:-

10. On an earlier occasicn, OA 139/2004, 0A

14072004 and OA 24372004 had been considered by this

Tribunal. It was noticed by this Tribunal that 42 of
the applicants had earlier Tiled an application in
thiz Tribunal which was dismissed and this fact has

uppressed. Since the other applicants had

I

haean

i

joined them in verifying the wrong facts, therefore,
the entire applications were dismissed. Aopnlicants
filed Writ Petition (Civil) Nos.3552-9640 of 2004,

The Delhi High Court recorded on 31.%.2004:
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ALY theese metitions belng.
ooidentical in nature and arising out of a
__common. __ Tribunal _  order dismissing

petitioners’ 04s are disposed of by this
common order.

Patitioners are onh deputation to
Delhi Police and have been ordered to be
repatriated to theilr respective parent
denartments. They challenged this in
their respective 0As hefore the Tribunal
on the plea that they had a right of
absorption in Delhi Police. - The
Tribunal, howewvelr ., instead  of _dealing
with tLhelr case on meril reldected their
Ok« on the ground that 42 of them had
suppressed the dismissal of 0As filed by
them earlier on the same subliect matter.

Petitioners grievance 1is two
fold. Firstly that they . had claimed
absorption in Delhl Police on  several
grounds and secondly that even if 1t was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands, the 0As
filed by others could not  have been
dismissed for this, :

We Find merit in the plea because
aven 1 1t was accepnted that 42 out of
these petitioners had approached Tribunal
with  unclean  hands, 1t could not hawve
constituted a basis for dismissal of OAs
filed by other petitioners. Thelir claim

for apnsorotion was reguired  to he
considered on merits. It seemns that

Tribunal had falled to take this in
regard and had reijected the OAs of all
petitioners -on this basis. The Tribunal
order, therefore., can t sustailn and is
set  aside. Petitioners Q4s 139/04,
140704 & 245/06¢ shall revive and be
considered afresh by the Tribunal and
disposed of on merits by appropriate

orders, We are informed that similar
matters are coming up before it tomorrow.
Parties are, therefore, directed Lo

appear before the Tribunal on 1.56.200%
and seek consideration on thelr revived
OAs also.

1. Keaping in view the sald findings, it

bacomes unnecessary to probe further in this regard.

12. . On_ behalf of the respondents, 1t was
pointed that even the Delhi High Court felt that 47 of

them who suppressed the facts had approached the

A
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Tribunal, with uncleaned hands, and therefore,. their
claim should be dismissed. We have no hesitation 1in
rejecting the sald argument because the Delhi High
Court had only stated that claim on merits should be
decided. Keeping in view this important finding which
it the penultimate Finding, the above sald facts
fgcordeﬁﬁ“m”evenwuif”.it was accepted that 42 out of
these petitioners had apnproached Tribunal with unclean

hands™, cannot be highlighted by the respondents.

13.  Qur _attention _in this regard hy ths
respondents was drawn, besides above sald facts, to 0A
1271/2004, _ Learned counsel for  the respondents
contended that there 1s a misstatement on facts of
possibly change of the last page of the relevant
clause 1llegally and therefore, the petition must
failuA

14, Perusal of the sald 04 revealed that 1t
was flled on 13.5.2004. The applicants therein
challenéed the order of 14.5%.2004 which has not even
npassed on that date. Tt was eloquently explained that
when the petition was filled on 13.5.2004, 1t was
returned by  this Tribunal and thereafter 1t was
re-Filed and this plea of the respondents should not
he accented.

15, ‘We have no hesltation in reijecting Lhe
zald argument.

16. Rule 5 of the Central Administrative
Tribunal (Procedure) Rules, 1987 reads as under:

"5, Presentation»and scrutiny of
applications.- (1) The Registrar, or the

officer authorised by him under rule 4,
shall endorse on every application the

Ay Moy —=
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_date  on which it is presented or  deemed
to  have.  been presented under that rule

and shall sign the endorsament.

(29 17, on  sorutiny, the
application 1is found to be in order, it
shall he duly registered and given a
serial number.

{3) It the application, on
scrutiny, is  found to be defective and
the defect noticed is formal in nature,
the Registrar may allow the party to
satisfy the same in his presence, and iF
the sald defect is not formal in nature,
the Reglstrar may allow the applicant
such time to rectify the defTect as he may

deem fit I[where an application is
receiverd hy raegistered pDoOst, the

applicant shall bhe informed of the
defects, if any, and he shall be required
to rectify the same within such time as
may bhe stipulated by the Registrarl.

[{(4)(a) IT the applicant falils to
rectify the defect within the time
allowed under sub-rule (%), the Registrar
may, hy order and for reasons to be
recorded in writing, decline to register
the application and place the matter
before the Bench for appropriate
ordars. 1"

17, Perusal of the same clearly shows that
when therse are certalin defects in the petition, the
same can only be removed. Without the permission of
the Tribunal. the relief clause could not be changed
or interpolated. Necessary application for amendment

must bhe flled. It has not been done $o0. In either

way 1f the application was filed even bhefore the

[¥H]

impugned order was passed, 1t must he taken to b
without merit and in any case iT there is any change
which is not  permitted in  law, the petition
necessarily on this aspect has to fail. Howeaver,
keeping in view the findings which we have already
referred to above in the Writ Petition filed, we'mugt

delve on the merits of the matter.

II) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION:-

A hay ——
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J18. . The agusstion as to whether this Tribunal
has  the  durisdiction to _entertain _the applications
pertaining to members of the other Armed Forces who

are on  deputation, the learned counsel for the

Aapplicants _had drawn our attention to the fTact that in

an  earlier appllication filed by Sh. Satender Pal and

Others (0A No.3202/2001, decided on 11.11.2002), this

Tribunal had dismissed the application nholding:

. "We  have considered these
aspects. It 1s a well known Tact tUthat
cause of action is bundle of facts, which
constitute cause of action. In this
case, the oguestion of absorption is
involved. For the purpose of absoroption

it is A well-settled principle that the
concurrence of borrowing department,

S dending | department as well as the
employee is reguired, unless the

Cconcurrence of all these three parties is
there, the emplovee cannot be absorbed in
the borrowing  department. In the case
the leading department has not diven the
NOC  despilte the fact that the borrowlng
department has written letter for this
nurpose  for granting of NOC by the
nresent  department which is a BSF  and
cemplovees are also that of BSF, so  the
court cannot assume the Hdurisdiction Lo
give any direction to the BSF authorities
as  Secltion Z of the AT Act does not
ampower  the court te entertain this
petition of member of any Armed Forces
saeking a relief against Armed Forces.
Besides that since the parent department
Citself  has not given the NOC rather they
have categorically refused to give KNOC
and rather BSF authorities had requested
the Respondents to relieve the
applicants, 30 they are repatriated as
per Annexure R-6, R~7."

19.  The applicants thereiln had challenged the
sald or der of this Tribunal by filing CWP
No. 7408/2007. . The Delhi High Court had set-aside the
sald | order orimarily  on the ground that since the
order  had been passed by the Intelligence Bureau, any
challenge Lo it gquarely Fell within the Jurisdiction

of the Tribunal and thersunon 1t was held:

A8
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o "We - Tind  substance in thu nlea
scause metlt1oner<,_OA Was leected
t  order dated 171. ,zoﬂz,ﬁﬁnnexuxu,
Lr 04) passed by ,Lhe I8 whereby
petitioners were to be ordered to be
repatriated, The Tribunal was reguired
to examine the wvalidity of this order
first because it had taken over the issue
of MNOC. Since this order was passed by
the IB, anvy challenge to it sguarely fell
within  the jurisdiction of the Tribunal.
Therefore, the order passed by 1t washing
its hands off cannot sustain and is set
aside.

The Tribunal is resultantly
directed to revive 0& 3202/2001 and
consider 1t afresh and dispose it of by
passing appropriate orders under law.
Parties to appear before it on  Znd
Decembear, 2007. HMeanwhile petitioner s
nresent  status in IB which was protected
hy  the Tribunal wvide interim order dated
78.11.2001 shall not be disturbed till
dizsposal of their 0A within four months
of first appearance of parties.’

20. We know Trom the decision in the case of

L. CHAMDRA KUMAR v. UNION OF TNDIA AND OTHERS., 1997

SCC (L&as) 577 that Lthe Supreme Court in unambiguous

—

Lerms  held that right to seek Jjudicial review 1Is  ons

he basic structure of the Constitution and all

ot

of

rf,

decisions of the Administrative Tribunal would be
subiect to the scerutiny before the Division Bench of
the High Court within whose jurisdiction the Tribunal
concerned  Tell. Keeping in wview the said findi ot
the Suprems Court, we have not the least hesitation to

conclude that the decisions of the Migh Courts would

bind this Tribunal because this Tribunal has all India

jurisdiction.

Z1. However, respondents™ learned counsel
contended that the guestion tralsed about the inherent
lack of durisdiction of this Tribunal, had not beén

agitated or raised before the Delhi High Court and



consedquently, the sald decision cannot bino ™ this
Tribunal and the guestion ralsed by the respondents

can still be considered. ,

272, gur attention was drawn to the decision
of  the Supreme Court in the case of STATE OF U.P. &

V. SYNTHETICS & CHEMICAL LTD. & ANR. . (1991) 4

SCC 189, The Supkeme Court held that even the

decisions of the aApex Court which are sub silentio on

cartain Tacts and law would not he a binding
precedent.  The Supreme Court held:
4T, Does this orincinle extend and
apply  to a conclusion of law, which was
nelther raised nov nreceded by any
consideration. Iin other words cocan  such
conclusions be considered as declaration of
Taw? Here agaln the English courts and

jurists have carved out an exception to the
rule  of precedents. It has been explained
as rule of sub-silentico. "A decision passes
sub silentio, in  the technical sense that
has come to be attached to that phrase, when

the particular point of law involved in the
declision is not perceived by the court or
niresant o its mind."” {Salmond on
Jurisoprudence 12th  Edn.. D.1%3%). In
Lancaster Motor Co. - {(Lopdon) Ltd. V.

Bremith Ltd. the Court did not feel bound
by  the earlisr decision as it was rendered
‘without any argument, without reference to
the corucial words of the rule and without

any citation of the authority . It was
approved by this Court in Municipal
Corporation of Delhi v. Gurnam Kaur. The

bench  held that. " precedents sub-gilentio
and without argument are of no moment . The
courts  thusz have taken recourse to this
orinciple  for relieving From industice

perpetrated by  uniust precedents, A
decision which is not express and is not
Tfounded on  reasons  nor it procesds  on
consideration of issue cannot be deemed to

he a law declared to have a binding effect

as is contemplated by Articls 141,
Uniformity  and consistency are core of
dudicial discinline. But that which escapes
in  the dudgment without any occasion iz not
ratio decidendi. In B.Shama Rao v. Union

Territory of Pondicherry (AIR 1987 SC 1480)
it was observed, it is trite to say that a
decision is binding not bhecause of its
conclusions  but in regard te its ratio  and
the princinles, Iald down therein’. Any
declaration or conclusion arrived without

Ayl —e
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appnlication of mind or nreceded without any
reazon cannot be deemed to be declaration of
law or authority of a general nature binding
as & nrecedent, Restrained in dissenting or
overruling is Tor sake of stability and
uniformity but rigidity bevond reasonable
Timits is inimical to the growth of law.”

i~

3. It is  this principle which 1s  being

highlighted.

Z4. The Administrative Tribunals had been set
up primarily to deal with the service matters. The
Administrative. Tribunals Act had been passed and the
Administrative Tribunals draw all thelr powers from
the oprovisions of Administrative Tribunals aAct, 1985,
The Tribunals are creation of the statute and if the
Act does not give the power to the Tribunal, it lacks
of  inherent Jjurisdiction to hear the matters in  this

regard,

2%.  Section 2 of the Administrative Tribunals
Act. 1985 specifleally provides that this provision of
the Act does not apply to certaln officers and
nersons. It reads as under:
"The provisions of this act shall
not anpply to -
(&) any member of the naval, military
or  ailr Tforces or of any other
armed forces of the Union:

{(by [ omitted ]

(c) - any officer or servant of the
Supreme Court or of any High
Court [or courts subordinate

theretol:

{ah) any person appointed to the
secretarial staff of either House
of Parliament or to the

sacretarial staff of any State
Legislature or a House thereof
or, in the case of & Union-
Territory having a Legislature,
of that Legislature.”
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26.  Sectilon 14 of the Act further tells

the durisdiction and powers of  the Central

Administrative Tribunal. It reads:-

Y |

“14, Jurisdiction, powers and authority
of the Central Administrative Tribunal - {1}
Save as otherwise expressly provided in this
Act,. the Central Administrative Tribunal
<hall exercise, on and from the appointed
day, all the jurisdiction. powers and
authority exercisable immediately before
that day by all courts (except the Supreme
Court in relation to-

(al recrultment, and matters concerning
recrulitment, to any All-Indla Service or
to any civil service of the Union or &
civil  post under the Unlon or to a nost
connaected with defence or in the defence
services, being, in either case, a post
Filled hy & civilian: .

(h) @ll service matters concerning-

]

—

a member of any All-India Service;y
or

{11) a nperson [not being a member of an

All-India Service or & narson
referred to in clause {c)]

appointed to any civil service of
the Union or any civil post under
the Union: or

(111 & c¢iwvilian [not being a member of
an  All-India Service or a pearson
referred to in clause (c)]
appointed to any defence services
or a post connected with defence,

and pertaining to the service of such
mether, person or civilian, in
connhection with the affairs of the Union
ar of any State or of any local or other
authority within the territory of India
ar  under the control of the Gowvernment
of India or of any corporation [or
socliety] owned or controlled by the
Government:

(c) all service matters nertalning to
service 1n connectlion with the - affairs
of the Union conceaerning  a Derson
appointend to  any service  or post
referread to  in sub-clause (1i) or
sub-clause (1117 of clause (h), being a
person  whose services have bheen placed
by & State Gowvernment or any local or
other authority or any corporation [or
soclety]l or other body, at the disposal
of the Central Government for such
anpointment,

Mt —
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. {Explanation.- For the removal of doybts, it

~is  hereby declared that references to
"Union” in  this sub-section shall be

~construed as including references also Lo a
Union territory. ]

{(z) The Central Government may, by
notification, apply with effect from such
date as may be specified in the notification
the provisions of sub-section (3) to local
or other adthorities within the territory of
India or under the control of the Government
of  India and to corporations [or societies]
owned or controlled by Government, not being
a local or other authority or corporation
lor  society] controlled or owned by a State
Government : :

Provided that if the Central Government
considers 1t expedient so to do for the
purpose  of facilitating transition to the
scheme as envisaged by this Act., different
dates may be so specified under this
sub-section in respect of different classes
of or different categories under any class
of, local or other authorities ol
corporations [or socleties].

(3) Save as otherwise expressly provided in
this Act, the Central Administrative
Tribunal shall alse exercise, on and from
the date with effect from which the
provisions of this sub-section appnly to any
local or other authority or corporation [or
societvy],. all the Jjurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to-

{al) recruitment, and matters concerning
recrultment, ta any service or post  in
connection with the affairs. of such
local or other authority or corporation
lor societyl:  and

(h) all service matters concerning a person
lother than a person referred to in
clause (a) or clause (h) of sub-section
(131 appnointed to any service or post in
connection with the affairs of such

local or other authority or corporation
lor soclety]l and pertaining to the

service of such person in  connection
with such affairs.”

and

3

7. A condoint reading of Section

Section 14 would show as respondents argued that this
]

Tribunal may have no Jurisdiction because the Act does

£

not  apply to a member of an Armed Force. Section 14

also opened itself with the words “"Save as otherwise

8
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expressly  provided - in  this Act, . Théreforef the
nrovisions of Section 14 are subiect to the provisions

of Section 2 of the Act.

28, However, as already pointed above and
held in the case of L. Chandra Kumar (supra) that
once the orders of this Tribunal are subiect to
judicial review, the decisions of the High Court would
bind this Tribunal. It cannot be stated that the
order of the High Court was sub silentio because this
Tribunal had invoked Section 2 and dismissed the
application. But the Delhi High Court in its wisdom
has heldvthat once the order pnassed by the concerned
officer is within the ovurview andgd Hdurisdiction of this
Tribunal, this Tribunal has the urisdiction to
antertain the application like true soldier bows his

head to the said decision.

9. Respnondents relied upon the decision of
the Supreme Court by the respondents in the case of

MATJOR M.R. PENGHAL v. UNION OF TINDTIA AND OTHERS., JT

1898 (%) 8C 624. The said case pertains to Postal
Department. The person was working on deputation with
the Army. A temporary commission was glven. The
guestion for consideration hefore the Abex Court was
as Lo whether the Central Administrative Tribunal will

have jurisdiction to entertain the application or not.

193]

The Supreme Court held that the said person could not

he treated as Army personnel and concluded:

", As  stated above, although
the aonellant was selected by the Postal
Denartment Tor appointment to Lhe post of
olérk, but he could not be glven any
appointment due to want of wvacancy in the

b he
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unit = of his cholece. | Under such
circumstances, the appellant was offered
an  appointment to work as @ clerh in the
Army Postal Service on the condition that
e would remain & civilian emplovee on
deputation in the Army. The appellant
accepted the aforesaid offer and agreed
to the conditions that he would revert to
the civil appointment in . Posts  and
Telegraphs Department on his release From
the Indian Army Postal Service.  With
these conditions, the appellant continued
to  serve iIn the Army  as &  permanent
emplovyee of the Posts and Telegraphs
Department on deputation and was promoted
up  to the rank of a Major in the Indian
Ay . However, the appellant was only
given a temporary commission and he
worked as  such till the date when his
relinguishment Was ordered. The
atToresald facts clearly demonstrate that
the appellant has a lilen with the Posts
and Telegraphs Uepartment working on
deputation in the Indian Army Postal
Service and at no point of  time the
appellant became a Tull-fledged army
narsonnel. Since the appellant was not a
memher  of the Armed Forces and continued
to work as & civilian on deputation to
the Army Postal Service, his case was
covered under  Section 14013 (a) of the
Audministrative Tribunals Act. In  that
view of the matter, the High Court was
right 1in rejeclting the writ petition
Filed hy the appellant, whereas the
Central Administrative Tribunal
erroneously accepted the claim of the
appellant that he is an army personnel.
We, therefore, uphold the judgment and
order of  the High Court dismissing the
writ petition Filed by the appellant.
Since the appellant while holding civil
post  was working in  the Army Postal
Service on  deputation, the Central
Administrative Tribunal had Jurisdiction
to  entertain and cdecide the original

application filed hy the appellant. We
accordingly set aside the order dalted
31-1-1997 nassad by the Central

Administrative Tribunal, Principal Bench.
New Delhi, and remand the case to 1t to
decide expediticusly Original Application

Mo 647 of 1998 of the appellant, on
ite.
50. However., provisions of Section Z had not
bean  considered and, therefore, the decision of the

Supreme Court in the Tacts of the case cannot be held
te bhe  the question 1nh controveirsy. We, therefore,

hold keeping in view the ratio deci dendl of the Delhi

/UZU\ﬂ/’C
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High Court that we have no option but to conclude that

-
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this Tribunal necessarily must have a Jjurisdiction to

entertain the application.

ITI) WHETHER THE APPLICANTS ARE BEING DISCRIMINATED:

31. Learned counsel Tor the applicants urged
that in  the nast, some of the other persons who had
been taken on deputation with Delhi Police had been
absorbed while the applicants are being discriminated.
He referred (o us para 5.17 in 0A  140/2004 wherein
names of such persons have been glven who had been

absorbed on 22.11.2000.

37, The question for consideration is as to

(w3

whether 1in the facts of the case it can be termed to
be discrimination or not. Learned counsel relied upon
the decision of the Subreme Court in the case of STATE

QF MYSORE AND AMOTHER v. H..  SRINIVASMURTHY. AIR 1976

5C 1104, Perusal of the sald dudgement reveals that
guestion for consideration before the Supreme Court
was 1f the person was on deputation and absorbed and
ir 1t was fto be so done from the date he came on

deputation. The Supreme Court held:

"17. On the other hand, it is an
undisputed fact that six other emplovees,
who were  similarly situated, Wel s
absorbed from the dates on which they
initially doined duty, after deputation
to  the Polvtechnics. It is not Lhe case
of the appellant theat this principlie
whereby the absorntion in the Department
of Technical Education was related back
to  the date on which a person initially
came on deputation, was ewver departed
from, excepting in the case of the
respondent. This being the case. the
High Court was right in holding that the
State Government had evolved a principle
"that 1f & person was deputed to the
Department of Technical Education From

Ay _—<
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another department and he staved on in.
that other department for a reasohable
long time his absorption in that
department should be made to relate back
to the date on which he was initially
sent., " There was no fustification
whatever to depart from this principle of
policy in the case of the respondent, who
Was, in all material respects, in the
same  situation as K. M. Chetty. Vely
rightly. the High Court has held that his
“impermissible reversion” for a short
while in 19%% to the parent department
was no  ground to hold that he was not

similarly situated as K. Naravanaswamy
Chetty. This so-called reversion to ths

parent Departiment Tor a short periocd in

185556  could not by any reckoning be

treated as a break in his service., this
g

period having been treated as leave. RNor
did 1t amount to reduction in rank. in
anvy case, this ‘reversion’  was not
ordered owing to  any fault of the

respondent., It is not the appeflants._
case that the respondent s work in the
Department of Technical Education was
found unsatisfactory or that he was not
otherwise suitable or gualified to hold
the post of Talloring Instructor in that
Depar tment, That he was suitable to be
absorbed in that post. is manifest Ffrom
the recommendation of the Public Service
Commission and  is implticit in  the
impugned order, itself.”

38, That is not the controversy before us.
ThereTore, the c¢ilted decision must be held to bhe

distinguishable.

34, This nuestion had been considered by the

Tribunal in the case of ARJUN_SINGH NEGI v. UNION OF

TMDIA & ORS.. OgAuN03§66KZDDSg decided on 28.72.2003.
Therein also it was agitated that two other persons have
heen absorbed permanently. It was held that it is always
in individual cases that has to be looked into on its own
merits. In fact, the Supreme Court in the case of THE

STATE _OF HARYANA & ORS. v. RAM_KUMAR MANN, IT 18387 (3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held that Government in 1ts own reasons

g3

Lo some of  the

s
4]
i

can give permission in similar case

aemplovess to withdiraw their resignations. The doctrine

g kg
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of discrimination is founded upon  existence of an
entorceable right.. Article 14 would apply only when

invidious discrimination is meeted out to equals.

35, In the present case before us, as is patent
from the impugned order, all persons taken on deputation

heing repatriated. We have already reproduced above

area
the said order. Once a common decision has been taken.

i

}

that the applicants are belng

o

it cannot be state

£,
L

discriminated merely because some other persons in the

vear 2000 were absorbed. Eguality has to be seen among

1

the eguals. Once all persons on deputation are bhelne

v

repaltriated from whatever Force., we have no hesitation in
concluding that the applicants cannot state that they are
heing discriminated. Resultantly, we reject this

argument,

Iv. IF THE APPLICANTS ARE DEEMED TO BE ABSORBED

IN DELHTI POLICE:

@

36. The arguments advanced have been that
some  of the applicants had been working for more than
5 vears on  deputation. The Rules provide Tor
absorption and, therefore, it is contended that the

applicants most be deemed to have been absorbed.

37. ATter the arguments had been concluded,

the respondents pointed to us the decision of the Full

Bench of this Tribunal in the matter of

CHOURSIYA Y UNION OF INDIA & OTHERS.

O.A,. Mo, 1801/2003, rendered on %.7.2004. In the cited
case, those applicants were working as Constables in

Border Security Force. They had joined the

A3



&

- ?/)’./

Sacurity

Ui

Intelligence Bureau during the year 1996 a

44

Aszzistant  (General) initially Ffor a period of five

[}

vears bhbut  continued on deputation. They were not

absorbed and were repatriated to Lheéir parent
organisation. The following auestion had heen posed

far the decizion of the Full Bench:

"1.  Whether the applicant can be deemed
to  have been absorbed in I.8. under the
raspondents  irrespective of the instructions.

on the subiect?

7. Whether the applicant has & right to
be  considered Tor abhsorption in  I.B.without
the consent of his parent department?

3. Generally. "
38. The Full Bench considered various

nirecedents and answered the same:

") Aonnlicants cannot be deemed to
hrave been absorhed in IR  under
the respondents Lrresnective of
the instructions on the subject.

C{E) The applicants have no right to
he considered for absorption in
IB without tThe consent of the
parent department in  terms of
Instructions contained in IB OM
dated 13.1.1992. '

{3 Does not arise.”
39. Keeping. in wview the decision of the

Larger Bench, in i1ts broad orinciple, the argument
advanced that after the applicants had worked Tor more
than 5 vears and Lherefore, they are deemed to be

absorbed, must fail.

40, There 1is another way of looking at - the
same  matter. The guestion of deemed absorption does
not arise because there is nrecious little on  Lhe
record  to  indicate that the consent of  the parent

department has been ohtained,

A



%!

— 1 —

41, It was urged that under the Delhi Police
Act, _Rules.  have  been . framed and, therefore, in.
accordance with the Jelhl Police (General Conditions

of  Service) Rules. 1980, there could be permanent

absorption of the applicants in Delhi Police,
47, The sald ardgument shall be consildered

hereinafter wherein 1t is contended that the said
persons have right of consideration for being absorbed

in Delhi Police. Perusal of Rule 17 of Delhi Police

o

(General Conditions of Service) Rules, 1980 clearly
shows that 1t does  not contemplate the deemed

absorption. Resultantly, the said arcgument must fail.

43, Faertaining to the sams argument,
reference  has been made to the decision of RAMESHWAR

RASAD v. MANAGING DIRECTOR. U.P. RAJKIYA NIRMAN

NIGAM LIMITED & ORS.. J7T 1899 (7) SC 44 which will be

in-appropriate. We shall deal with the said decision
hereinafter again but paras 14 and 15 of the decision
in the case of Rameshwar Prasad (supra) are being
reproduced below Tor the sake of Tacility:
14, We acree Wwith Lhe learned
Counsel Ffor the Respondent No.1 and make
it c¢lear that an emplovee who is  on

denutation has no right to be absorbhed in
the service whéere he is working on

deputation. Howawer, in some case: it
may depend upon statutorv rules to  the
contrary. If rulaes provide for

absorption of emplovees on deputation
then such emploves has a right to  be
considered Ffor absorption in  accordance
with the saild rules. as guoted abowve,
Rule 16(3) of the Recruitment Rules of
the Nigam and Rule S of the u.pr.
Absorption of Government Servants in
Pubhlic WUndertakings Rules, 1984 Provides
Tfor absorption of an emplovee who are on
deputation. |

AL
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Mo  Government servant ehall ordinarily he

remaln  on deputation for a period

6%

i 15, In the present | cass,
considering. the facts, it .is apparent
that action of respondent No.1  in _ not
passing the  order for repatriation or
absorption gua  the respondent Was
unjustified and arbitrary. On the basis
of Rule 15(3) of the Recruitment Rules,
appellant was appeinted on deputation in
May 1985. He was relieved from his
parent department on 18th November, 198%
and  Joined Wigam on 1%th HWovember, 1985,
Under Rule % of the U.P. absorption of
Government Servants in Public
Undertakings Rules, 1384, he was required
to file an application for his absorption
in  employment of Mligam. Thereatter on
the  basis of letter dated 22.12.1987
written by the G.M. (H@) and on the
basis of the letter dated 30.12.1987
wrritten by the G.M. (MEZ), he opted for
continuation and absorption in service of
Migam by letter dated 31st December 1987.
The General Manager (M.E.Z.) by lstter
dated 17th September, 1988 wrote to 1Lhe
G (HQ) that appellant s service record
was  excellent:; he was useTul in service
and as he was about fto complete 3 years
on  deputation., approoriate oroer of
absorption be passad. dMothing was heard
from the General Manager. Further on
18-11-1990, as¢ =zoon as  the anpellant
completed 8 vears of deputation, his
deputation allowance was stopped with
effect Trom that date. The ‘appellant
continued in service without any break.
As  per Rule 4 of the U.P. Absorntion of
Governmant Servants in Public
Undertakings Rules, 1984 which was
adnittedly applicabhle, provides that no
government servant shall ordinarily be
permittad  to remain on denutation, for a
neriod axceesding 3 Years, It the
appellant was not to he absorbed, he
cught to have been repatriated in the
vear 1930 when he had completed 5 vyears
of  service on deputation. By not doing

30, the _ apnellant is seriously
preijudiced. The delay or inadvertent

inaction on the part of the Officers of
the MNigam in not passing appropriate
order would not affect the anpellant s
right to be absorbed., "

of  the findings as well as  the

applicable to the respondents hetore the Supreme Court

Cshow  that there was &  time limit

deputation nrescribed. Rule & clearly provided

D
x
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ahsorption of such persons. In the matter before the

Supreme Court, the persons were continuing to work and

in fTace of the rules reTerred to above partibularly
Sub-rule (1) to Rule % of the Ultar FPradesh Absorption
of  Government Servants in Public Undertakings Rules,
tog4s, it was held that the concerned person stand

absorbed in the service of MNigam.

4, That is not the position before us.
There i3 no such rule corresponding to Rule 4 of the

Rules applicable in the matter before the Suprems

Toresald, the plea that

i

X

Court. in face of the

applicants are deemec Lo have heean ahsorbed
particularly in those cases where they have worked Tor

5 yvears or more, must Tall.

Y. IF THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

FOR_BEING _ABSORBED IN DELHI POLICE:

4%,  Rule % of the Delhl Police (Appointment &
Recruitment) Rules, 1980 deals wilh recruitment to the
Delhi  Police and Clause (h) of the same reads as

under :

“(hy Notwithstanding anything
contained in these Rules, where the
adninistrator/Commissioner of Police is
of opinion that 1t is  necessary or

axpedient in the interest of work so to
do, he may make appointments to all
non=-gazetted categories of both executive
and ministerial cadres of Delhi Police on
gdeputation basis  hy drawing sultable
persons  Trom any other State(s) or Unlon
territory or Central Police Organisaltion
orany other forece. Whet e such
appointmants are made by the Commissioner
of PFolice, the same shall be reported to
T e administrator forthwith. Such
anpointments on  deputation basis shall
also  be sublject to orders issued by the

A3
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o

o Govt.,  of India/Deilhil Administration from
time  to time governing the deputation of
government servants. '
it permits taking bpersons from Central Police
Organisations or any other force on deputation to
Delhl FPolice. Rule 17 of Delhl Police (General
Conditions of Service) Rules, 1980. which has strongly

heen relied upon, permits the Commissioner of Police,

to

s

anction bpermanent abgorptioh in Uelhi Police of
upper and lower subordinates with the consent and
concurrence of the Head of the Police force of the
State/Union territory, or the Central Folice

Organisation. The sald Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa.- The
Commissioner  of Police, Delhi mnay
sanction permanent absorption in Delhl

Police of upper and lower subordinates,

axcent Inspectors from other States/Union
territories and Central Folice

Organisations. with thelr consent and
with the concurrence of tThe Head of the

Folice force | of the State/Union
territory, ar the Central Police
Organisation concerned. Similarly the
Commissioner of Police, may sanction

permanant  transfer of upper and lower
subordinates of Delhi Police, except,
inspectors with their consant for
permanent absorption in Police Torces of
other States/Unlion territories or Central
Police Organisation, <subject o the
concurrance. of  the Head of the Police
force concernen. In the case of such
nermanaent transter of an  Inspector of
Delhi  Pollice to  any other state or
vice-versa,. the Commissioner of Police,
shall  obtaln the prior sanction of the
Administrator.”

46, There was some controversy raised before

[

to if the applicants were taken on deputation

(=)

o
1

us

under Rule S(h) of Delhl  Police ({Appointment &
Raecrultment) Rules., 1980 or not. The nlea of the

respondents to that effect must faill.

A8
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47, _This is the only enabling provision which
permits__  certain perscons  of | the Central Folice
Organisation or State Police to come on deputation and
serve  in Delhi  Police. We have no hesitation.
theretore, in reiecting the contention of the

respondents Lo that effect.

48R, Learned counsel for the apnlicants,.
however, wanted to take his plea further that this is
an appointment to Delhi Police. He relied upon the
decision of the Supreme Court in the case of 8I

ROOPLAL _AMD _ANOTHER v. LI. .  GOVERNOR THROUGH CHIEF

SECRETARY. DELHI AND OTHERS. AIR 2000 SC 594%; The

guestion before the Supreme Court was totally

different. Before the Supreme Court, the controversy
was as to 1f they were entitled to the benefit of the

sefrvice in  the parent department on absorption in
Delhl Police or not. Theretore, the decision of the
Supreme Court 'in the case of SI Rooplal (supra) is

distinguishable.

49, The applicants have been deputed on
transfer, i.e., by way of deputation to serve in Delhi
Police, The exoression "he mavy make appointments”
does not  imply that 1t is an appointment mads
regularly in Delhl Police. Perusal of the Rule 5(h)
clearly shows that appointment is on  deputation.
therefore. the expression “appointment”™ in the context
must mean only conferment of power to act in Delhl
Police as Constables or otherwise wheh they dome on

deputation.

Saho——=
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L5000 Once the appointment 1s on deputation, it

carries all the ri

]
]
o

hts of deputationists rather than a

regular emploves.

51, So  far as the Rule 17 of Delhi Police
(General Conditions of Service) Rules, 1980 1z
concerned, 1t does not confer any power or & ri@ht to
a  person on deputation to he absorbed. It depends on

.

the sanction of the Commissioner of Police. Certain
other conditions which we have referred to above need
not he repeated. This puestion pertaining to
interpretation of Rule 17. had been a subiject matter
of controversy in this Tribunal. It was held that
there is no such right in favour of the deputationists
in this regard. Those persons challenged the decision
of  this Tribunal in 04 2547/97 decided on 29.8.199

and the Delhi High Court upheld the same holding that
orders that have been passed in administrative
exigency cannot be followed. The Delhi High Court
reproduced  the findings of this Tribunal and agreed
with the same in Civi)l Writ No.%Z220/1997 decided on

7.2.2001 entitled CONSTABLE NAFE SINGH . UNION _OF

TNDTA & OTHERS. The order read

)

M

eraas Paragranh T of the
impugned Order is reproduced as below:

"Rule 17 oOf the Service
Conditions Rules does notl recognise  any
right in  favour of a deputationist Tor
ahsoroption. It only gives discretion to
the Commlissioner of Police to sanctlion
permanent absorntion of certaln upper and
lower <suhordinates in Delhi Police Trom
other States/Union territories and
Central Police Qrganisations, with thelr
consent and subiect to the concurrence of

the Head of the Police Torce concerned.
Accordingly the cut offt date Tor
ahsorption cannot bhe Tixed on  which =a
geputationist hacomes eligible for

abzorption, but 1t would he a date on
which absorntion is decided to be made.
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In the present case, this Tribunal had
&

arlier directed in  common wud gment
passed in 0.A.No.1421/917  and similar
other applications that if the applicant
Nade a representation, 1t would he
considered by the respondents and if the
dpmllodnt was found Lo possess the

requisite ogualifications under the ERules
on  the date of the impugned order of

repatriation, that 1=, on Z3.1.198871, he
may he absorbed 1f otherwlse Found

elidible Tor absorption. admittedly, on
23.1.1981, the apnlicant had crossed the
age of 40 vears and, therefore, 1T he was
not  absorbed, he has no  reasonahle  or
valic oground to challenge the order of
Mis repatriation. We mavy also point out
a decision of the Supreme Court in State
of  Madhva Pradesh and others vs. Ashok
Deshmukh  and ancother, 1988 (3) SLR 3835,
which <says  that in the absenhce of blas
and mala Fides, an order of repatriation
made in administrative exigencies cannot

be challenged. We, therefTore, Tind no
merit in  this Q. A. Accordingly it

deserves to be dismissed.

We are in  agreement with the
above Tindings of the Tribunal as it is
settled law that a deputationlist has hno
legal and veslead right to resist
repatriation to  his parent department.
Thg patitioner was repatriated as Tfar
hack #as  on August 8, 1897  and Fres
continued to agltate this aquestion before
the Tribunal as well as  bhefore this
Court., We do not find any ground to take
a contrary view than the view as
expressed by the Tribunal in the present
case, The petition is, therefore, devoid
of merit and the same  is  dismissed
accordingly.”

This pruv1j € the answer to the argument so  mnuch

thought of by the learned counsel.

. In Tact, the Supreme Court in the case of

5

™2

STATE OF PUNJIAB AND OTHERS v. INDER SINGH AND OTHERS.

(1997 8 SCC 372, held that a person on  deputation

cannot ¢lalm permanent absorpticon on deputation post.

-~

3. Laarned oounsel Tor the applicants in

83}

fact urged vehemently that once the rules provide that

a perszon  on deputation can he taken and permanently

AL e —e
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47.  This is the only enabling provision which

opermits . certain persons of the Central Police

Organisation or State Police to cofe on deputation and
sarve  in Delhl Police. We have no hesitation,
therefore, in reijecting the contention of the

respondents Lo that effect.

48. Learned counsel for the applicants,
however, wanted to take his plea Ffurther that this is
an  appolntment to Delhi Police. He relied upon the
decision of the Supreme Court in the case of §8I

ROOPLAL _AMD ANOTHER v. LT. GOVERNOR THROUGH CHIEF

SECRETARY. _DELHI AND OTHERS. AIR 2000 SC 594; The

question before the Supreme Court was totally
different. Before the Sunreme Court, the controversy
was  as to if they were entitled to the benefit of the

service in the parent department on  absorption in

Delhi Folice or not. Therefore, the decision of the

Supreme Court in the case of SI Rooplal {(supra) 1is

distinguishable.

49, The applicants have heen deputed on
transfer, i.e., by way of deputation to serve in Delhi
Police. The exopression "he may make appointments”
does not imply that it is an appointment made
regularly  in Delhl Police. Ferusal of the Rule S{h)
clearly shows that appointment is on deputation,
therefore, the expression “apnointment  in the context
must  mean only conferment of power to act in Delhi
Police as Constables or otherwise when they dome on

deputation.

Al ——<
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.50, Once the appolntment 1s on deputation, it
carries all the rights of deputationists rather than a

regular emploves.

51, S0 far as the Rule 17 of Delhi Police
{General Conditions of Service) Rules, 1980 is

concerned, 1t does not confer anv power or a right to

a person on deputation to be absorbed. It depends on

i

the sanction of the Commiszioner of Police. Certain

other conditions which we have referred to above need
not he repeated. This guestion pertalning to

interpretation of Rule 17, had been a sublject matter

of  controversy in this Tribunal. It was held that
there is no such right in favour of the deputationists
in this regard. Those persons challenged the decision
of  this Tribunal in QA 2547/972 decided on 29.8.1897
and  the Uelhi High Court upheld the same holding that
order=z that have Dbeen passed  in administrative
exigency cannot he Followedﬂ The Delhi Hiagh Court
reproduced  the findings of this Tribunal and agreed
187 decided on

with the same in Civil Writ No. 522071

7.2.2001 entitled CONSTABLE NAFE SINMNGH v. UNION OF

INDIA & OTHERS. The order reads:

e Paragranh 7 of the
impughed Order is reproduced as below:

"Rule 17 of the Service
Conditions Rules does not recognise any
right in  favour of a deputationist for
abzorption. It only gives discretion to
the Commissioner of Police to  sanction
nermanent abhsorption of certein upper and
Tower <subordinates in Delhl Police Tirom
other States/Union territories and
Central Police Organisations, with their
consent and subiect to the concurrence of
the Head of the Police Force concerned.

Accordingly the cut off date for
abhsorption cannot he fixed on which a
deputationist hacomes eligible for
ahsorption, bhut it would be a date on

which absorption is decided to be made.
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In the nresent case, this Tribunal had
earlier directed in . common . dudoment
passed in 0.A.No.1421/91 _ and similar

other applications that if the applicant

I ole a representation, 1t would be

considered by the respondents and i the

aphlicant was  Tounrt  to  po

reguisite gualifications under t

on  the date of the impughed or

1

repatriation, that is, on 23.1.,198981, he
may he absorbed it otherwise Found

eligible fTor absorntion. Admittedly, on
23.1.1991, the applicant had crossed the
“age of 40 vears and, therefore, 1T he was
not absorbed. he has no  reasonable  or
valid ground to challenge the order of
hie repatriation. We may also point out
a decision of the Supreme Court in State
of  Madhva Pradesh and others vs. Ashok
Deshmukh  and ancother, 1988 (3) SLR 33§,
which <savs that in the absence of blas
and mala Fides., an order of repatriation
made In administrative exigencies cannot
ba challenged, We, therefore, Tind no
merit in this T.A. Accordingly it
reserves to be dismissed.”

We are 1in  agreemsent with the
ahove Tindings of the Tribunal as it 1is
L

settled law that a deputationist has no
legal anl ves e right Lo resist
repatriation Lo his parent department.
The petitioner was repatriated as Ffar

hack as  on  August 8, 19382  and Fres
continued to agitate this guestion hefore
the Tribunal as well az  hefTore this
Court., We do not find any ground to take
& contrary wview than the wview as
expressed by the Tribunal in Lthe present
case. The petition is, thereafore, devoid
of merit and the same is  dismissed

This provides the answer to the argument so  much

learned counsel.

m

thought of by th

.
57,

A In Tact, the Supreme Court in the case of

STATE OF PUNJAB ARD OTHERS v. INDER SINMGH AND OTHERS.

4

SCC 377, held that a person on deputation

(19973

o3

cannat ¢laim permanent absorption on deputation post.

53, Laarned oounsel Tor the applicants in

fact urged vehemently that once the rules nrovide that

a person  oh deputation can he taken and permanently

Ay e —=c
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absorhed. therefore, they have right to be considerecd
and once that right is defeated and ié. not  belng
given, the Articles 14 and 16 of the Constitution are
vioclatecd. our attention in this repard was drawn
towards  the decision of the Supreme Court in the case

of €.  MUNIYAPPA NAIDU v. STAIE OF KARNATAKA ANMD

OTHERS., AIR 1976 SC  2377. Therein also, the
deputationist Senior Health Inspectors were clalming a

similar right of permanent absorption and the Supreme

[

Court held that such a right did not exist. It wa
held that there was no scope under the Cadre and
Recrultment Regulétion% for their absorption and 1t
was impermissible to do so. This shows that the cited
decision  was confined to the neculiar facts that were

hefore the Supreme Court and is distinguishable.

B4, In the case of STATE OF ANDHRA PRADESH

AND ANOTHER v. SADANANDAM AND OTHERS. AIR 188% SC

2060, the Suprems Court held:

186, We are now onlv left with the
reasoning  of  the Tribunal that there is no
justification for the continuance of the old
Rule and for personnel belonging to other

zones  heling transferred on promotion Lo
offices in other zones. In drawing such

conclusion, the Tribundl has travelled bevond
the limits of its Jurisdiction. We need only
point  out  that the mode of recrultment and
the category from which the recruitment to a
service should be made are all matters which
are  exclusively within  the domain of the
aracutive. It is not for judicial bodies fo
sit  in  dudgment over the wisdom of the
executive in choosing the mode of recruitment
or  the categories from which the recruitment
should be made as they are matters of policy
decision falling exclusively within the
opurview of the execultive. As already stated,
the question of filling wup of nposts by
persons  bhelonging to other local categories

3

o zones 1s a matter of administrative
necessity and exidency. When the Rules

nrovide for such transters belng effected and
when the TtransfTers are not assalled on  the
ground of arbitrariness or discrimination, ths

o :
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policy of transfer  adopted by tha
Governmant cannolt be struck down by Tribunals
or Court of Law."

It is obvious that Supreme Court _held that if there is

a _policy framed, 1t should be adhered to. Rut as
would be noticed hereinafter, the policy is subject to

change and in the present cise, the policy adopted hag

been not.  to absorb any of the deputationists.
Resultantly, aven the c¢ited case will have no

application to the faclts of the present case.

55. Our attention in this regard was drawn to
the letter written from the O0ffice of Commissiocner of
Police in the year 2000 referring to the fact that
there 1is a policy that aflter one vear, a person who

has served on deputation, can be consldered.

56, Our attention was Ffurther drawn towards
Page 6 of the counter reply in QA 1293/2004 that there

were certain guidelines in this reoard.

57. On record, no such guidelines have been
produeed. But the policy decision or guldelines 1in

this regard can always be adiudicated on basis of the
matérial  placed before us. As would bes neoticed, the
respondents have taken a decision not to absorb any of
the deputationists. The reason given is that more
than 500 Constables have heen recruited and.
therefore, the deputationists must be reverted back.
Tt i< obvious that there is a change 1n fhé policy and
what has been referred to above on behalf of the

applicants will cut a little ice in the backdrop of

these facls.
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8. In  that event, learned coupselﬁfqgwmth@
annlicanis has drawn our  attention to vacancy

positions to demonstrate that sufficlent number  of
nosts of Constables are still available. Even if the

new Constahbhles Fecrulted or absorbed. stil1l  thers

would be sufficlent vacancles.

59. This ie a policy decision. Tl
applicants had heen taken an deputation as per the
reguirensnt. We have already referred to abhove Lhat
the @anpplicants have no right to be absorbed. If the
respondents do not intend to absorb them permanently.
thevy cannot ipnsist in thié renard.,  In this view af

the matter, availability of the posts will not confer

a right on the applicants.

0. Th fact, most of the present appllcants
had  earlier also filed Petitions in the Delhi  High
Court. Writ Petitions  Ne.9100-9226/2003 came up

hefore the Delhi High Court on 27.1.2004. The Delhl

High Court dismissed the Fetitlions folding that:

"we have heard the counsel Tor

the petitioners. Wwe do not  find any
force in  the submission of counsel for
the pestitioner. The netitioners are
recruited personnel of CISF, ITBP and
CRPF. Their pericod of deputation to the
Delhl  Police was  Tor one vyear, Even

though 1t was contended before us  that
Ministry of Home ATfalirs has settled the
tarms  Tor deputation Tor three vears but
Delhl Police has taken the petitioners on
deputation for a period of one  vear,
thereTore, they cannot claim that they
are entitled for deputation to a period
of three vears, Even otherwise if
certain nosts are to he filled in Delhi
Police whether for the nurpose of. new
recruitment or in terms of the affidavit
which has bheen filed in Public 1Interest
Litigation in _ other writ petition that
itself cannot give right to the

My <
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petitioners Tor appointment to such posts
or Tor further continuation of deputation
or moreover these onportunities of
aemplovyment <should be given to other
DEFSONS who are  unemploved and are
seeking emplovment as Constable in Delhi
Police. The petitioners who have already
been working with the respective’ =
paramilitary oraganisations have no vested
right for appointment or continuation of
their deputation if respondent do not
desire the same. However, Mr. _ Bhushan
has contended that children oFf some of
the petitioners are  studving if the
transfer order 1is given effect Trom
3.2.2004, it would entail hardship to the
children who are studving in  schools.
M. 0. 8. Norawat, DCP (Headauarter)
_h‘{; Deltii Police is present in the Court. He

savs that they will not implement the
transter order till 30.4.2004."
(Emphasis added)
This answers the arguments of the applicants. Because
as far back as January, 2004, their claim had been
rejected, keeping in view the hardships they were
granted stay to implement the transfer order TLill
a0.4.2004. We were informed that thereafter the
o General Flections were placed. It was followed by the
i
‘( ' impugned orders. A fresh bunch of petitions have been
) filed. Totality of their facts indicate that there 1is

no merit therein.

B1. For the reasons given above, the
aforesaid Original Applications must be held to be’

without merit, They fail and are dismissed.
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{R.K.Upacdhvava) _ {v.5, Aggarwal)

Membher (&) | Chairman Cﬂ,“{-? %
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9.7.2004

At this stage, leamed counsel for the applicants request

that some time may be granted to challenge this order., We allow
the applicants time upto 19.7°.2004,., The interim order passed in
individual cases would contirue till 19.7+2004. //é&

' : ssue DASTI order. .
Qe ‘6")%;’?\ ——“'—") ( VieSe Aggarwal )
“(R.K. Upadhyaya .. Chairman

Member (PO




