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"New Delhi, this the

S 1y day of July, 2004

HON'BLE SHRI JUSTICE V.S. AGGARWAL, CHATRMAN

HON'BLE SHRI R.K.UPADHYAYA, MEMBER (A)

1. 0.A.N0.140/2004:
M.A.No.134/2004:

Vidhva Ram & Ors.
Vs, e
Union of India & Others

Z, O.A.N0.1542/2004:

Balram Singh
Vs,
Union of India & Others

Applicants .

Réspéndents_w:

. Applicant

. Respondents .
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M.A.No.1311/2004:
M.A.No.1312/2004:
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VSC
Union of India & Others
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Vs, _
Union of India & Others
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Ashok Kumar & Ors.
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Vs,
Union of India & Others
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Vs,
Union of India & Others
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M.A.No.1259/2004:

Mohd. Rafivulla & Ors.
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Vs, o
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Suresh Kumar & Ors.
Vs, _
Union of India & Others
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M,A.No.1262/2004:
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'”Régpoﬁdéﬁts



Ve

13.

14,

15,

16,

17.

18,

19,

20,

21,

U

Kalu Ram & Ors.
Vs,

Union of India & Others . ..
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Balbir Singh & Ors.
vs.
Union of India & Others

O.A.No.1512/2004:
M.A.No.1268/2004:

K shan Kumar omd #hes
VS .

Union of India & Others

O.A.No.1517/2004:
M.A.No.1276/2004:

Dharamvir Singh & Ors.
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& Ors..

Union Qf India & Others

0.A.No.1527/2004:
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Mukesh Kumar & Ors.
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Union of India & Others o

O.A.No.691/2004:

Karam Bir Singh
Vs,

.Union of India & Others
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Darshan Singh & Ors.
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Union of India & Others

O.A.N0.1292/2004: .
M.A.No.1100/2004:
C.P.No.197/2004:

Narender Singh & Ors.
Vs,

Union of India & Others

0.A.No.1293/2004:
M.A.No.1101/2004:

Ram Naresh Yadav
vs.
Union of India & Others

O0.A.No.1294/2004:
M.A.No.1102/2004:

Ashok Kumar Sangral o~ sttew

vs. :
Union of India & Other

O0.A.No.1309/2004:
M.A.No0.1113/2004:

Rajendy® Singh & Ors.
Vs,

Union of India & dtheré“”

O.A.N0.1310/2004:
M.A.No.1114/2004:

Ram-€hander & Ors.
vs.

Union of India-&'othe;ém"w<

0.A.No.1327/2004:
M.A.No.1122/2004:
M.A.N0.1123/2004:

Vijay Kumar & Ors.
Vs,
Union of India & Others

O.A.N0.1329/2004: .
M.A.No.1125/2004:

A.K.Misﬁ?a & Ors.
Vs, o
Union of India & Others

O.A.N0.1351/2004:
M.A.N0.1138/2004:

Ram Kumar & Ors.
VS, o
Union of India & Others

m e e

o
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.. Respondents
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e Respondents
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.+ Respondents
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Present:

Justice V.S. Aggarwal:- o i T A

M.A.No.133/2004: . . .
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Jai Singh % oo
vs.

el it Applicla},n_ts e e m o . i,;:?:;.
Union of India & Others“ o

e A,
+ .. Respondents

O.A.No.243/2004: .
M.A.No.212/2004:

Desh Raj & Others _ .. Applicants __
vs. e kS

Union of India & Others L Respondents

O.A.N0.1367/2004:
M.A.N0.1145/2004:
M.A.No.1146/2004:

Ravinder Singh & Ors. . Ve Appl1cants
Vs,

Union of India & Others .;. Respondentsi”\

O.A.N0.1427/2004: = _ . o E
M.A.No.1203/2004: o B : ‘ ,
M.A.No.1204/2004: _ '
M.A.No.1266/2004:

Bahadur Singh & Ors., .. Applicants -
Vs, , » .
Union of India & Others .._Respondents
Note: Details of the memo. of parties are in their
respective OAs,

sh. K.C.Mittal, counsel for applicants in : ‘ ;}Q
OAs-1465/04, 1466/04, 1470/04, 1471/04, ' i
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004,
1292/2004, 1293/2004, 1294/2004. 1309/2004- "=
1310/2004, 1329/2004, 139/2004, 140/2004 and

243/2004 . e e e

Shri R,K. Shukla and Shri C.K. Shukla, - o
learned counsel for applicants in OAs-1572/2004,
1483/2004, 1485/2004, .1493/2004, 1511/2004,
1327/2004 and 1427/2004. oo
Shri Rajiv Kumar, learned counsel for o !
applicants in ORs-1461/2004 & 1367/2004 "~ .
Ms.Varuna Bhandari Gugnani, learned counsel for - R

applicants in OAs-1271/2004 & 1351/2004
sh. Sachin

.,\‘,

Chauhan, counsel for abpllcant 1nuOA—1557/04.

Shri B. Dut;aﬂmlearnededd;t;onalWSolic1tor_General‘
alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri -

Saurabh Ahuja, learned counsel for“respondents:inaalli
OAs. T S -

ORDER

The Delhi Police Act'had'been enacted in.ntneﬁgh

vear 1978, In exer01se of the powers conferred under

R

Section 147 of the said Act different rules 1nclud1ng:



™

the Delhi,Police,(AppointmenthandmRécrufgﬁent)mRules;

1980 and the Delhi Police.  (General Conditions. of

Service) Rules, 19804havewbeeqhenacted!]“For:mproperw'

administration, the Union Territory has Been ‘divided }'

into different police Dist:icts. Every police

District has number of police stationé, There 1s' an ﬂ

officer incharge ofhpheﬂpolige_heaqwin_ each Pollcej{;_"

Station.

2. On 18.9.1998, the Additional Commissioner
of Police had written to the Joint Secretary, Ministry .

|7  

of Home Affairs requesting that in-ordefﬂtd make 'm%?gf

new Police Stations which had been sanctloned ' 500
more Constables would be required from Central
Para-Military Force on deputation. The said  letter

reads:

"Gir,

It was agreed by the Ministry of

Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.

of India to . start functioning

immediately, 500 Constables from CPMF

will be given on deputation till - Delhi
Police raises its own force to man these

Police Stations.

2, It is, therefore, requested
to kindly intimate the names of 500 .
Constables, who are willing to come ‘on
deputation to Delhi- Police, at the
earliest so that action for completing
the . formalities . regarding- - their
deputation to Delhi Police is completed.
promptly. A copy of - the ‘terms and-
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

e
L (S.K. JAIN)
ADDL. COMMISSIONER OF POLICE:
_ HEADQUARTERS: DELHI."
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A, . There upon, the;Joint,Seoretgrw,wMinistFY
of Home Affairs had written to different. Para-Military
Forces  like Bordér Secirity Fofice, "Cenhtral” ReserVe C
Police Force, Indo-Tibetten Border Police and Central
Imdu$tria1 Seourity_Force,videqletteumdatedNZSQQhJ9981
It reads:
"Oear Sir,
Kindly recall My telephonic
raguest sometime | back . regarding
deputation of constables from your force . - .
to Delhi Police to. operationalise the R A

newWwly created 17 Police Stations. As the
Delhl Police will take some. time to raise
its ownh manpower the Para-Military Forces
may provide about 500 Constables on
deputation to Delhi Police as per the , !
bhreak up given under: :

CRPF 200
ITBP 100
CISF 100
BSF 100

It 1% reguested that nominations
of Constables for deputation to Delhi
Police may be sent immediately. A copy
of the | tarms and conditions for
deputation to Delhl Police is enolosed.

Yours 31ncerely

sa/—* o
(0.P. Arya)”

4, On different _dates. whlbh are bdblcally in

the vyear 19%% Tollowed by 2001,' 1arge number of f

nersons serving in different Para-Military Forces were B

taken on deputation to Delhi Pdlioe. .We_take~1iberty ;
e P

in reproducing the rewreaentativemoﬁder,dated SWT.1999.-‘W
whereby certain Constables from Central Reserve Police

Force were taken on deputation, .

“In  exercise of the powem,i S
conferred by the Commissioner of Police; - - 5
Delhi, the Addl. Commissioner of Police, - -
Estt., Delhl is_ pleased  to. take the ! -
following Constables on deputation thm.fi'
C.R.P.F. _ to Delhi. Police-only for - ‘
period of one. vear w.e. F. . the date they)ﬁ'

Cresume | thelr duties in.Delhi P011Ce,,,onﬂ' ' e
the usual terms and cond1t10ns-~ o S L
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5. By virtue of the present application,  we.

NrODOSe to  dispose of the above sald Original

Applications. They all pertailn Lo the same
controversy ot repatriation to  theilr parent

depairitment.  Some of the applicatlons were filed after

the earlier filled applications, became ripe for
hearing. C It was  cohsidered  that. .since = common

questions were involved, therefore, they shouldiﬁeard

and decided together. o U

6. All the applicants are assalling the order o
repatriating  them to their parent department.. The
oraer in OA 140/2004 reads:

"Subdect:- Repatriation of deputationists

to theilr parent Department.

It has been_decided‘to’rebatriate

@ll the police personnel .taken. .OM.. ... i

deputation from  BSF/ITBP/CRPF/CISF to
Delhl  Police, on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and awalting
call letters since January, 2003. A list
of the deputationists is enclosed.

_ The deputationists/constables may
he informed immediately against thelr
nrroper receipt  that they will @ be
repatriated on 3rd of Feb., 2004 to theilr

parent departments_and - . no further
gxtansion will be granted. The

acknowledgement in token of having noted
the contents of this letter by. the
individuals may he kept_on record,

(D.S. NORAWAT)
DEPUTY COMMISSIONER .OF POLICE
HDQRS. (ESTT.): DELHI."

7.  The sald order 1is being assailed ' on
varlious grounds, namely, thét the orBef so passed is
discriminatory. The ,applioantsAaPe'deeméd: to have
heen absorbed in Delhl Police as per Rule 17 of the

Delhi Police (General Conditions of Service) Rules, -

18R0, In any case, they cannot be repatriated and
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e~

have & right to. be considered . for- | permanent

absorﬂtionaw.mlt“mhasw.agﬁpﬂbeemmaﬁﬁentedwgthat Clarge

number of vacancies are available and the: “espondentx

nlea to the contrary is not correct.

8. HNeedless  to  state that in  the .replie“
filed, respondents have oontroverted the asaertlonﬁf

made by  the applicants. Thev dssert thdt ther 'haS;“wm

bheen  sunpression of facf 1n ﬁome of _the ,mdtters.

Therefore, those appllrant . should not be heard. .The

Jurisdiction of this Tribunal to hear the applications

is also bheing challenged besides the merits of the

matter, contending that applicants have no right or
claim in  this regard, which we shall take  up

Merelnaflter,

9. The first and  foremost question,

therefore, that arises is:

4

Th. IO EFFECT SUPPRESSION OF FACTS: -~

10, On an earlier oocasiong OA. i39/2004; OA

14072004 and 0A 243/2004 had been oon31dered by thls

Tribunal. It was notlced bv thlx Trlbunal that 47 of

‘ the applicants had garlier filed an applloatlon.'in
thiz Tribunal which was dismlssed and thlq faot
been  suppressed. Since  the other applloanL< had
joined them in veﬁifying the wrong Tacts, therefore,
the entire applioations, e

filed WwWrit

The Delhi High Court teco:ded on 31.5.2004:

haq.t

were dismissedr_g Applicants‘Q

Petition (Civil) Nos.9562- 9640 of 2004,

>,




WALL

-\

theese

netitions.

\—,..-(

“being

~identical in_nature and arising out of a

common
netitioners’

COMmMOon

Delhi

order,

Fetitioners are on,
Police and have been.

Trlbunal aorder

dlsm1551nc”” ,

,Oﬁspaﬁe_diﬁpoﬁed_Qway‘this

députatibhmto,;uup
ordered to be ©

repatriated to thelr respective parent

departments.

“They -

.challenged

_this

in

thelir teapechve OAs hefore the. Tribunal

on the . plea _that they had a . right ofwﬁLjﬂ' 7

absorption _in  Delhl
Tribunal, .

,Polioe;wﬁm‘The,ﬂi .
however,  instead _ of _dealing  _ -

with thelr case on merit reijected . their. . . -~

Oas  on the ground that 42 of . them _ had.
suppressed  the dismissal of OAs fTiled: by
them earlier on the same, subﬂbct matter

Petitioners grlevance. 1s , Lwo A
fold. | Firstly that they.: had: clalmed“hA'
absorption 1in Delhl Police -on: severalQ

grounds and secondly_ that even if it de“'"'”

assumed that 42 of them had suppressed'
some information. and -had =~ approached =~ 7
Tribunal with unclean ' hands, - the 0As

filed by, others could . .not - have' beer. =~ = ¢

dl%mlbsed for thb._

We find meFit in the plea beoauseg:'
even, 1f _ 1t was accepted that 42 out -of |
these oet1tloners had dpproached Trlbunaljw
with unclean hands, it could not. have’

constituted a basis for dismissal’of. OAs,f,;g{:l

filed by other pet:tloncrx Thelr claim‘
for absorption was R
considered  on. merits.,. -It seems thatﬁ{,ﬂ
Tribunal had failed to tdke thls SAn e
regard and  had reljected the OAs of. allf}
petiticoners - on this ba31s.” The Trlbunals
order, _therefore,. _can’ t’ sustaln and i

sel  aslde. -
T40/04 & 243704 shall: nev1vé “and . be

considered afresh . by the..’ Tribunal andg{jﬂ'."

disposed of onl,merltx“”by apploprlate“.
orders. We are informed® that sxlearQ
matters are coming up: before it" tomorrow@;
Parties  are, therefore, dlreuted to
appear _ before _the Trlbunal on m 2004','"
and Deek oonsideratlon on their rev1ved:n
OAs also.. e B

Dasti."”

S

1. hoeolnu_,Ln view. the Sdld flndlngs,j,it

hacomes unnecessary to probe Further ln thib regard

12. .. On_ behalf  of_the respondents, it _ was

pointed that even the Delhi High Court felt that 47 of -

them who  suppressed ﬁhewfaotswwhadnAap@fdaghed the

tequlred ‘Lo be'7**<“:t

Peilfloners o OAs 1?9/04‘ .

B e
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clalm  should be dismigsed;_hweqhayewno_hggitation_ in

rejecting  the sald argument because the Delhi High

Court had only stated that claim on merits should be

declded. Keeping in view this important finding which

s the penultimate finding, the .above sald facts

recorderd, ,“evenw_if".it_wasmaccepted_thatw42J“outw of

these petitioners had approached Tribunal with unclean

hands”, cannot be highlighted by the respondents.

18, Our _attention__in this_  regard by _ the
respondents was drawn, besides_above sald facts, to QA
1271/2004, Learned counsel for the Peséondentg
contended that there is a,misstatement on  facts of
possibly  change of the last page of the relevant

clause illegally and therefore, the petition must

fail,
14, Perusal of the sald QA revealed that it

was  filed on 15.5.2004. . The_ applicants therein

challenged the order of 14.5.2004 which has not aven

passed on that date., 7Tt was eloquently explained that

when  the petition was filed on 13.5.2004, it was

returned by  thig Tribunal and thereafter it was

re-tiled and this plea of the respondents should not

be accepted, o )

15, We have no hesitation in rejecting the

sald  argument. e
16, Rule 5 of the Central Administrative
. 7/

Tribhunal (Procedure) Rules, 1987 reads _as under:

. "5, Pfesentation and'scrutiﬁy oF ”
applications.~ (1) The Registrar, or the
officer authorised by him under rule 4,

shall endorse on every application the

>,
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date  on which it 1§ presented or . deemed
to  have been presented under that rule’
and shall sign the endorsement. . o

(z2) If, on scrutiny, the
application 1s found to be in order, it
shall  be .duly registered and _given a
serial number. S

(3) IT the application, on
serutiny,  1s  found to be defective and .
the defect noticed is formal in . nature, .

Cthe " Registrar | may allow the  party - to
satisfy the same in his presence. and if
the said defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deen it [where an application is
received . by registered - post, . the
applicant shall  be informed of -the 5
defects, if any, and he shall be rediired — 7
to rectify the same within_such-time Tas
may be stipulated by .the Registrar].

({4)(a) If the applicant fails'to-
rectiTy the defect within the  time
allowed under sub-rule (3), the Registrar
may, by order and for reasons to be
recorded 1n writing, decline to reglster
the application and place the matter
before Lhe Bencl for - appropriate
orders. 1" : -

17, Perusal of the same clearly shows that
when there are certaln defects in the petitioh, thé'
zame can only be removed. Without the permission ~of
the Tribunal., the relief claUse_Qouid'hOt:bgkﬂohangedw
or interpolated. Necessary application for amehdmeht--
must be TFlled. It has not been ddne so. In elther
way 1T  the application was filed even before the.

impugned order was passed, it must be taken. to. be

without merit and in any case if there is any change

which i not permitted in law, the petition
necessarily on this aspect has to fall.,  However,

keepinag in view, the findings which we have a;ready
referred to above in the Writ Petition filed, we must .

delve on the merits of the matter.

TT) WHETHER THE CENTRAL ADMINISTRATIVE'TRIBUNAL‘HAs

THE_JURISDICTION TO ENTERTAIN THE APPL;CATIQNéLV-‘
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18, . The guestion agﬂto_whether,tﬁﬁsm,Ttibuna1‘

hes  the jurisdiction to_enter taln._the applications,

pertaining to members of the other Armed Forces  who

are  on  deputation, the learned .counsel . for the _ .

apnlicants had drawn oqh“attention%tbﬂthe”faQKAthatgip“‘

an  earlier application filed by ShQ;_gatéﬁde}_Pal and-

Cthers (OA_Nos3202/2001&mdeoidednbn;J1;j1;209214”thisﬁ;1

Tribunal had dismissed the application hélding;ui .

L We  have considered. - these . '
aspects., It is a,welluknownwfaothihat=ﬂw
cause of action is bundle of. facts, which -
constitute cause of action. In  this - ,
case, the question_ﬁof“,ab$orption Sy
invaolved, For the purpose 'of absorption
it is a wellfsettled”mrlhoiple,thatmﬂthe
concurrence of .. borrowing. department,
lehﬂing‘“,departmentwuasAm_weIIMhasv;mtheu
enployes is reguired, unless the
concurrence of all these three parties is
there, the employee cannot be absorbed in’
Lhe borrowingm,department., In the  : case
the leading department has not given the
NOC  despite the: fact that the_ borrowing
department has written letter for this
purpose  for granting of "NOC - by, the
present depariment which is a BSF . and
emplovees. are also that of BSF, 'so  the-
court  cannot assume the jurisdiction_ to
glve any direction to the BSF authorities
as - Sectlion 2 of the AT Act does. not
ampowar the oourt”“ton_entertain Cthis
petition of member of any Armed' Forces
seeking a relief against Armed’ Forces,
Besides that since the parent department
1tself has not.givenAthehNOC_rather they
Have categorically refused to give ROC
and  rather BSF authorities had requested
the Respondents to relieve the
applicants, so they are repatriated as
pDer Annexure R-6, R-7,"

19. The applicants therein had'ohallénged tihve
said or der of this Tribunal by filing CWP.
No.7406/z007, ‘The_Delhinigh_Court'had-éét;ééide the;
sald . order primarily on the ground tﬁat- since fhe.

order  had heen passad bywthethtélligenCe':Burea_uL any‘i
challenge to it squarely fell within the'juhisdiotidn
of the

Tribunal and thereuponmit;waSﬁhéld};k;j;
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We;ffin@ " substance 1n the pled

because petitioners OA was . directed

against order dated 11.11.2002. (Annexute4Nw;_.

&

& Lo Oa). pdcﬂec by thngLB whereby

naetitioners we:ewwtowhbe ordered to  be .

repatriated. The Tribunal]wa3;3required,_&gﬁ
Lo examine the validity of .this_ order
first because it had taken over the issue .
of  NOC. - Since this order was passed. by =
the IB, any challenge to it squarely fell
within _ the ijurisdiction of_ the Tribunal. . -
Therefore, the order passed by it washing- -
its hands off canhnot sustain, and is . set, :
aside. : IR

The Tribunal is -+ resultantly:
directed to revive O0A 3202/2001 - and.
consider it afresh and dispose it of by
passing appropriate orders under .law.
Parties to appear before it on  2nd
Decenbear, 2002, " Meanwhile.. petitioner’ s
nresent  status in IB which was protected
by the Tribunal vide interim order dated .
28.11.2001 shall not be disturbed till
dl«ho al of their 0A within four months
of TFirst appearance of parties.” :

20, We know Trom the decision in the case of

Ls CHANDRA KUMAR v. UNION OF INDIA AND OTHERS. 1997

SCC (L&AS) %77 that the Supreme Court in unambiguoué"

terms  held that right to seek judicial.review is one
of  the baslec structure of the Constitution -and all

decisionzs of fhe Adminlstfdtlve Trlbundl would be

subject to the scrutiny before the D1v151on Benoh ‘of:
the  High Court within whoge,jurlsdlotlon the,Trlbunai-:
concerned  Tell., Keeping in view the‘ﬁaid>findith_of°
the Sunreme Court, we have not the 1éa§t he#i?étion,t&
conclude that the deoisions.of the High COurﬁé, wdgld; -

hind this Tribunal because this Tribunal Hés[ail Ihdiaj' RS

jurisdiction.

21. However, respondents’-fléarned"oounﬁel
contended  that the questlon Fdlbed about the 1nherean

lack of Jurisdiction.of. this Inlbuna1;~had;ﬁpt been“f"”‘”

[T

itated or ralsed before'the;Delhi»High _Cohtt' andr'
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conseauently, the sald decision cannqtﬁ%;gd(t; this

Tribunal  and the_questigmmnaisedwbxxtheT;nespondents

can still be considered.

22, Our attention was drawn to the deoision-
of  the 3upreme Court in the case of STATE OF U.pP. &,

ANR. v. SYNTHETICS & CHEMICAL LTD. & ANR.' (1991) 4

SCC 189, The Supfeme Court held that even the
decisions  of the Apex Court which are sub silentio on

certain facts and law would not . be .a binding

nrecedent.  The Supreme Gourt held: . . e T

BRI Does this principle extend and
apply  to a conclusion of law, which was
nelther ralsed not preceded by ' any
consideration. In other words can. . such
conclusions be considered as declaration of ,
law? Here again the English courts.. and
Jurists  have carved out an exception .to the
rule of precedents. It has heen explained
as rule of sub-silentio. "A decision: passes
sub silentlo, in . the technhical sense that
has come to he attached to that phrase, when
the  particular point of law involved in the

decision is not perceived by the court or
niresent Lo its mind. " _ {(Salmond  on

Jurisprudence 12th  Edn., p.153). - In
Lancaster Motor  Co. - (London) - .Ltd.  v.
Bremith Ltd. the Court did not feel “bound
by the earlier decision as it was rendered
‘Without any argument, without reference to
the cruclal  words of the rule and without .
any citation of the authority’ . It was
approved by this = Court . in . ~Municipal
Corporation of Delhi v. Gurnam Kaur., "The
bench  held that. T precedents . sub- -silentio
and without arqument are of no moment” The
courts thus hde,,faken“reoourse;_tow this
principle  for relieving from injustice .
nerpetrated by unjust . preoedents., A
decision which is nhot express and is. npot -
Tounded on  reasons - nor it proceeds on.
consideration of issle cannot be deemed to

= & law declared to have a binding effect
AS is contemplated by Artlcle .141;
Uniformity  arnd fuhblbtenby are core of
judicial fl“ClDILHE. But' that which escapes
in  the Jjudgment without any Joccasion is:not
ratio decidendi. In B, Shama Rao w. Union
Territory of Pondloherry (AIR 1967 SC 1480)
it was observed, ‘it is trite to say that a
decislon is  binding not.  because  of its
conclusions  but in regard to its ratio _and
the principles,  laid down - therein . - Any - ¥
declaration or uunclu:ion arrived. without

b
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anlication  of mind or oreceded without any-
. on cannot be deemed to be. deolaration of

law or authority Qfmgwgenaral ndture'blndlnq“
at & precedent, _Restrainedwgn dinentlnq or

overruling 1s  for sake of _stabllltv and
uniformity but rigidity beyvond reasonable

-

Timits is inimical to the growth of law.”
IR It is this principle which 1is bheing

Righlighted.

e e T

~y

74, The Administrative Tribunals had been set

up primarily Lo deal with the service matters. The

Administrative. Tribunals Act had been péssed and the

Administrative Tribunals  draw all thelr powers from

the oprovisions of Administrative Tribunals Act, 1985;;

The Tribunals are creation of the statute and if “the

Act does not give the power to the Tribunal, 1t lacks

of inherent jurisdiction to hear the matters in this &~

regard.

[N

25. Section 2 of the Administrative Tribunals
Act. 1985 speciflcally provides that this provision of;

the Act does not apply to certain ' officers .and '

narsonz, It reads as under:

"The provlbions of’ this Aot ohall,
not apply to. - _ o
(&) any member of the-néva1; mI1itary»'
or ailr.  forces or of  any other.

armed forces of the Union;

{(h)- [ omitted J'.

(c) - any offlcer or qervant of the
Supreme._ Court__ or _of_-any High -
Court lor courts subordinate -
theretol: _ ‘ ' ) '

() any person appointeﬂﬂu to the
secretarial staff of elther House
of Parliament - or . ‘to the

Csecretarial, staff  of any: State.
Legislature or a House thereof
Cor,._in._the _case _ of_. a_  Union -~
Territory having a  Leglslature,

of that Leglislature,”
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"14, Jurisdiction, powers and authorlty,

of the Central Administrative Tribunal - (1),f“;i__i_
Save as otherwise expressly provided in thls_

Act, the Central Administrative. Trlbundlgjtfdw»ﬂ
shall . exercise, ~.on and from theé " appolnted
Hay, all the . Jjurisdiction, powers. and

authority exercisable  immediately  before
that day by all courts (exoept the Supremew
Court in relation to- T .

N

(a) recruitment,  and  matters__conoerninyg
recrultmnent, to any All-India Service or

Lo any civil service of the Unmion or a
civil  post under the Union oF to a post)
connectad with defence or in the defence

services, © belng, in elther case, a post .

Tilled by a civiliansy
(h) &wll service matters concerning- .

(i) a member of any All-India Service;
or : :

26, Section 14 of the Act further Lells_

us

fheA Central

{11) a person [not being.a membef:of'anlfx

All-India Service .or . a- 'person:
referred to  in clause (&)}

appointed to any civil service of .
the Unlion or any civil post . under '

the Union: or

(1ii) a civilian [not being,akmember of

an  All-India Service or a - person

eferred to in clause | ()]
appointed to any defence  services.
or a post connected with defence,

and pertaining. to the service of ‘such

membper, nerson or civilian, in.
connection with the affairs of the Union
or of any State or of any loéal or other:

authority within the'territory.df»lndia{L 
or under the control of the .  Government.-

of India or of any oorporation[ [or

society]l owned or controlled by 'thé; 

Government:

(c) all service malters pertaining:; to -
service 1n connection with. the: affairs

of the Union concerning . a person
appointed to any service

referread to  in sub~clause  (ii)

sub-clause (1iii) of clause. (b),. belng a1¥
nerson  whose services have heen placed L

by a State Government or BNY. 10@;1

cther authority or any oorporatlon [oriiﬁ
societyl  or other body, at . the dlSDObdl

of the Central . Government nfor suoh
gppolntment, - - L

or postfﬁh




i

;(q.,

(Explanation.-~ For the removal of doubts, it
is hereby declared that references _tQ'
"Union” in this ”_Hub -section shall be .
construed as including rercrcnoes also to_a

Union territory. ] h

(2) The Central Government may, by
notification, apply with effect from such
date as may be specified in the notification
the provisions of sub-section (3) to local
or other authorities within the territory of
India or under the control of the Government
of India and to corporations [or societies]
owned or controlled by Government, not being
a local or other authority or . . corporation
for soclety] controlled or owned by a State
Government ;

Provided that if the Central Government
considers 1t expedient so to do for the
purpose of facilitating transition to the
scheme  as epvisaged by this Act, - different
dates may be so specified " under - this
sib-saction in respect of different classes
of or different categories under any class
of, local or . .other _ authorities or
corporations [or socleties]. ‘

(3 Save as otherwise expnressly provided in
this Act, the Central  Administrative
Tribunal shall also exercise,. on and_ . from
the date with effect  from which the -
provisions of this sub- beotlon apply -to any
local or other duthorlty or corporatlon fTor
societyl, all the Jjurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to- ’

fa) reoruitmeht;.j;andwgﬁmattens@uoonqetnihgqmH«uhm_avu,

recruitment, to any service or post - in
connection with the affairs.- of. such-
local or other auihorltv or corporatlon
lor socletyls and . »

(h) all service matters concerning a person
[other  than a person referred to-  in
clause (a) or clause (b) of sub-section
(1)1 appointed to any service oOr post in
connection with the affairs of - such
local or other authority or corporation
for society] and ° pertaining to the
service of | such_person_  in_ connection
with such affairs.” B R

727. &  conjoint ,reading_bf Seotion 2. and
Section 14 would show as respondents argued that this

Tribunal may have no, JUFl\dlCtlon beuduse the Act doea

not  apply to a member of an Armed Force. Section 14 -

also opened itself with the words “"Save as dtherwise

~

PR
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éwores51y orovided ~in  this Act, . | TheFefor=- the

nrovisions of Sectlion, 14 are subwept to Lhe provislons

of Section 2 of the Act.

78. However, as already poxnted dbOVG . ;ﬁﬁd}

neld in  the case of L.  Chandra Kumar _ (supra) thHat .

once the orders of _this TribunaIV *eA=subJectvfto

judicial review, Uthe decisions of the ngh Cuurt would 3

hind  this Tribunal. It cannot bhe sLated thdt fhe

ordaer of the High Court was sub q1lent10 beoduse fhls.

Tribunal had invoked Sa~ti‘r‘2 dnd dlsmjssed ‘hé :

application. But the Delhl ngh Court in. 1Ls' wlsdom

has held that once the order passed byvthe_ﬂoqnoerned

officer is within the purview and jurisdiction of this

Tribunal, this Tribunal has - the jurisdiction . to

entertain the application like true soldier bows his

head to the sald decision.

29, Respondents relied upon the‘deoision of

the Supreme Court by the respondents in the case of

MAJOR _M.R., PENGHAL v. UNION OF INDIA AND OTHERS, JT

1998 (%) SC 624. The saild oasefpertain3> té QPosta1 

Department. The person was worklna on deoutatlon w1th' ;
the Army. A temporary oommissiOh'was glven. “The |
gquestion for consideration, befor the, Apex Court';w&$ ;
Cas Lo whether the Central'Admihiétratlve Tribunal'wiilf.f
have jurisdiction to entettaln the appllcatlon or notnﬁfi :
The Suprems Court held that the qaid person oould not :
he treated as Army perOhhel and conoluded . ‘f
‘. . - . . Lo E‘I
"g. As stated above, ”éltﬁoﬁgth;“'l v
the appellant was selected by the.Postal Lo
Department for appointment to the’ post of:
clerk, but he _could not.bé. given ‘any. . i 0 I
appointment due to want of Vacancy ir- “the: AR
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unit  of his  cholce. | Under. such
circumstances, | the appellant was offered. .
an appolntment to work as a clerk in the.
Army Postal Service on the condition. that

fre  would remain a.civilian emplovee | on
deputation in the Army. The appellant
accepted the atoresaid offer and. agreed

to the conditions that he would revert to )
the civil appointment in_ Posts . and
Telegraphs Department on_ his release Trom .

the _Indian Army. Postal  Service.. _ With, . [ .

these conditions, the appellant continued

Lo serve in  the Armv‘.as“,a;"permangnt
employee of the Posts and Telegraphs
Departmant on deputation and was promoted

up  to the rank of a Maijor in the  Indian’
ATy . However, the appellant was only
given a fLemporary commission ‘and he o
worked as  such. till the_date , when_  his . U
relinguishment was - ordered. . The
aforesald facts clearly demonstrate that
the appellant has a lien with the Posts
and  Telegranhs  Department  working on
deputation in the Indian - Army’ Postal
Service and  at_ no point .of time -  the -
appellant became . a full-fledged army
personnel. Since the appellant was not.a
member  of the Armed Forces and continued

to  work as s civilian on deputation to

the Army Postal Service, his case. was
covered under Section 14(1)(a) .of. the
Administrative Tribuhals Act. . In ' that

view of the.matter, .the -High- Court-was: -~ =<

right in rejecting  the writ .petition "
filed hy the appellant, . whereas the .
Central Administrative . = Trilbunal
erroneously accepted. the claim ‘of . the .
appellant that he is an army personnel.

We, therefore, uphold the judgment. and -
order of the High Court dismissing the -
writ petition Filed by the appellant.
Since the appellant while holding civil
nost was working in  the Army Postal

Service on deputation, . the, .. Central.iis ...

Administrative Tribunal had jurisdiction’
to entertain and decide the’ .original
application filed hy the appellant. . We’
accordingly set aside the -order dated
31-1-1997 nassed. . by . the . .Central
Administrative Tribunal, Prlncipal- Bench,
New Delbhi, and remand the case:to.it . tdg
decide expeditiously Original Application’
No.1647 of 1996_ of the appellant, on

merits.” o :

30. However, provisions of Séction 2 had not

hean considered. and, therefore, the decision of the
Supreme Court in the Tacts of the case cannot be held
te he the aquestion in controversy. . We, ‘therefore,

hold keeping in view the ratio deci dendi}of the Delhi

l
L -
4
§
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High Court that we have no option but.to.conclude:that . 0.

this Tribunal neoessarilx_mustmhayewawjuﬁ;sdiotiqngtq___J.Q

entertaln the application.

ITI) WHETHER THE APPLICANTS ARE'BEING DISCRIMINATED:_

31, Learned counsel for the applloants urqe&ﬁ ;;iv
that 1in the past, some ur the other pensons who hdd; 
heen taken on deputation with Delhi qu19e had»ﬁbeen::
absorbed while the applicants afe'béing:diégFimiﬁéﬁqu;_lﬂrﬂ
He referred to us para 5.17 in OA ;140¢2b§4 wng&éiht:

names of such persons have been given-who “had  beén.

absorbhecd on 272.11.2000.

5%, The question for conslderation is aS to

whether in the facts of the case. it can be termed to

he discrimination or not. Learned oounsel relied:upon'

the decision of the Supreme Court in the oase of STATE*_.

OF _MYSORE _AND ANOTHER v. H. SRINIVASMURTHY AIR r9?6

5C 1104, Perusal of the sald -dudgement reveals that

gquestion Ffor consideration beFore the Suprema Courtﬂ"

:

if it was to he so done From the date he 'odme on :
PR im\ MWMkNW@

deputation. The Supreme Court ‘held:

17, 0n the other hand, 1t is. dn=
undisputed fact that six other employees, o
who  were similarly situated, ' were. ..
absorbed from the dates on which- they
inltially jJoined duty, after - deputatlon;‘y
to  the Polytechnics. It is not the case *

of  the appellant. that. this’ prinoipleawfw“

whereby the absorption in the Dgpértmehtnwwm&
of  Technical Education was relafed. back. = 7.
to  the date on which a person: inltlally..

came on . deputation, was _ ever -departed .

from, —excepting in the .case of. 'thé.?ﬁﬂf

respondent, This belng the
Hiah Court
Stats
“that if a person was deputéd to the - - -
Department of Technical Education " from, .=

. case,: thg-f
was right in holding that the -

was 1T the nerson was on deputation and-abéorbedy}and o

Government had. evolved & principle .. - -
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another department and he stayed on_ in_ .
that other department_for a_ reasonable
long time his  absorption in  that
department should be made to relate back
to the date on which he was 1initially

sent, There was no  Justificatlion
whataever to depart from this principle of o
policy in the case of the respondent, who
was, in- all material respects, . in_  the. ’
samé  sltuation as K. N, Chetty.  Very

Fightly, the High Court_ has_held that his
“impermissible reversion” for  a _short -
while 1in 1995 to. the parent  department
was no  ground to. hold that he was not

similarly situated as K. - Narayvanaswamy
Chetty. This =<o-called reversion to the

parent Department for a short period in
195556 could not by any reckoning be
treated as a break in his service, this
period having been treated as leave. Nor

did it amount to reduction in rank. In
any case, this ‘reversion’ -was not

ordered owing to any fault of the
respondent. It is not the appellamtids-
case that the respondent’ s work in the
Department of Technical Education was
found unsatisfactory or that he.was not
otherwise suiltable or qualified to hold
the post of Tailoring Instructor in that
Department. That he was suitable to be
absorbed in that post, is manifest, from
the recommendation of the Public Service
Commission and is implieit in | the
impugned order, itself.” ' .

“

it

33, That is not the cohfroﬁéfé?n'Béféﬁém'ﬁs;f o
Therefore, the cited decision must < be. held to be

distinguishable.

34, This «auestion had been oonsidered‘beV the

Tribunal in  the case of ARJUN SINGH NEGI v.  UNION OF

INDIA & ORS.. O.A.No,ﬁasfzooa, deoidéd oh_'za.é;éoosg
Therein also it was agitated that' two dthér'persons.have
heen absorbed permanently. It‘wagfheld‘that'it'is éiwayﬁ
in individual cases that has tq,be lookédAinfofonﬂiﬁs own
merits, In fact, thé Supreme Couﬁt‘in thg CaSé.Qf._Iﬂg

STATE__OF HARYANA & ORS. 'v. RAM KUMAR MANN, JT .1997 (3)

SC 450 had commented upon the doctrine of discrimination.
The Supreme Court held that Goverrment in its own reasons
can  glve pe%mission' in similar cases to .  some of - the

emhlovees to withdraw their resignations.. The doctrine
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of  discrimination i$,ijUﬁdeﬁjﬂnubOh' egﬁgtence uf cank -

i

enforceable right. AntiQLQMNJ&Awguldﬁa@p;ynménly,Twhenﬁ
invidious discrimination is meeted out té'equaisu

i

35, In the present'C1se berore usy as is patent

from the imougned order, all persons taken on. deputdtlon

are belng repatriaté&: We have already.reprOQerd above

the said order. Once a common decision has been: taken}

it cannot be stated that the ,applibénis_&aré“ being_

dizeriminated merely because some other personq in thg

v

vear 2000 were absorbed. Equdlltv has to be seen among

the eguals. Once all persons on_deputatlon“ are heing

repatriated from whatever Force, we have no hesitation in

concluding that the applicants cannot state that they are

heing discriminated, Resultantly, we reject: this

Aoument,

Iy, IF_THE APPLICANTS_ ARE_DEEMED TO BE ABSORBED

IM DELHI POLICE:

36, The arguments advanced have been  that

e A

zame  of the dpoiloanL< had been worklng for more ithén i
5 vears on  deputatlon. The - Rules prov1de ’fon

absorption and, therefore, it 1% uontended thdt the il

applicants must be deemed to have been absorbed ?

37. After the_argumenté“nad beéni ponoluded %

the respondents pointed toAus the deolslon of fhe Fulllf
Bench of this Tribunal SAn tﬁc matter of NET RAM

CHOURSIVA V. UNION . OF INDIA "-& OTHERS

O.A.No.1801/2003, rendered on 5, 7 zooaﬂ“ In the’ 01ted
case, those applicants were WoPthQ as Constableb ”iﬂjff

Border  Security  Force. They . had . joined .the :

e oo -
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Intelligence Gureau during the year 1996 as  Seclrity
: 6 as Secur
Assietant  (General) iﬁitldlly for. a,pef;bdm&qﬁ;gfive

years but, oontinued., deputatlon.g They wefé?ﬁnofﬁf’f
absorhed  and were repatriated'_ﬂto' their pdrent~:ﬁ3
organisation. The roliow1na queqtlon hdd been posedy

for thne decision of thc Full Benchhr

"1. Whether the dppllcant th be- deemedl”' '

te  have been absorbed in I.B. funder- the -

respondents  irrespective uf the 1nbtructlons
o the >ub'1<:»ct? ;

2. Whether the dellOdhL haq a rlqht Loﬁ:-
be considered for absorption in 7.8, wlthout“‘
the consent of his parent department?

3. Generally."”

8. The Full Bench considered various

nrecedaents and'answered,the_saméfuum'

") Apnlicants cannot be deemed - to
have been absorbed in IR under
the respondents irrespective. of
the instructions on the subject.’

{7 The applicants have no right to
be considered for absorption in
IB without the consent. of ' the
parent department in termx of
instructions contalned 1n ‘B OM.

dated 13.1.1992, = . - ..
(5) Does notlarise.“ N
39. Keepingﬂ_inh‘viewuthe“udéoisionj_of, thé‘

Larger Bench, 1n its bro ad principle.-fihe arqument

advancad that after the dDDllbantb hdd worked for more

than & vyears and therefore, they are‘deemed'AtQ? be{

ahsorbed, must fall. N ) .
40. There is another'wa? of, looklng aL the‘

sams  matter. The questlon of deemed dbsorption doea

not arise because there 13 prteOUS llttle ;qﬁhmthe_'-z

Fecord

to indicate,_that‘the,cgnsent;of; the parentf

depar tment has been obtained.
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41, Tt was urged that under the Delhi Pollce

4ct,  Rules  have  been _ framed__.and. _.therefore, 1in.

accordance with the Delhi Police (General _Conditions
of  Service) Rules, 1980, there could _be permanent

absorption of the applicants in Delhl Police. _ . ..

42, The <sald argument shall be odnsidered

hereinafter wherein 1t is contended that the sald. .

nersons have right of consideration for being absorbed

in  Delhl Police. Perusal of Rule 17 of Delhi Police

{(Gereral Conditions of Service) Rules, 1980 clearly

shows that 1t does _ not contemplate  the deemed.

absorption., Resultantly, the said argument must fall.

43, Pertaining to the same _argument,

retference has been made to the decision of RAMESHWAR

PRASAD V.  MANAGING DIRECTOR. U.P. . RAJKIYA NIRMAN .

NIGAM LIMITED & ORS., JT 1999 (7) SC 44 which will be

in-appropriate.  We shall deal with the sald decision

nereinafter agaln but paras 14 and 15 of the decision

in the case of Rameshwar Prasad (supra) are . being

reproduced below for the sake of facillty:

"14. We agree with the learned
Counsel Tor the Respondent No.1 and make
it clear that an employse who is on
deputation has no right to be absorbed in
the service where he is working on

deputation, | However, in some cases it
may depend upon statutory rules to the
. contrary. . _If. . rules. . provide . for

absorption of employees on deputation
then such emplovee -has a right to be
considered for absorption in accordance
with the said rules._ As quoted above,
Rule 16(3) of the Recruitment Rules of
the  Nigam and _Rule S5 of the U.P.
Absorption of Government Servants in
Public Undertakings Rules, 1984 Provides

for absorption of an employee who are on
deputation. - '

Ty R
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i 15,  In. the prebent‘lnga$§hw
~considering . the. _facts, it. apparent
that action of. esoondunt No lm”anthtmmw,
passing the order For. repatriation or
absorption quau,the ,q_respondent,”"was_
undustified and arbltrary. On the basis
of  Rule 16(3) of the Recruitment  Rules, - o
appellant was appointed-on_deputation in' ° : i
May 1985. He was_ relieved. from his. . =~ .
parent depaerent on 18th November, 1985 .7 '

and joined Nigam on 19th November, 1985, . R
Under Rule 5 of the U.P. Absorption of- o 1
Government | “Servants. . in. ;. Publicii ol oy
Undertakings Rules, 1984, he. was reguired - .
to file an application.for his absorption . @ . 7~

in  employment of Nigam. Thereafter on - e
the basis of letter dated 27.12.1987. 7 7
written by the G.M. (HQ) and ‘on the T
basis of the letter dated  30,12.1987.:. - . . "
written by the G.M. (NEZ), he opted for . . "
continuation and ahsorption in service of . 7 o
Nigam by letter dated 31st December 1987.: &
The General Manager. (N.E.Z.) by ' letter = 7 "
dated 17th September, 1988 wrote to the . . i
GM - (HG) that appellant’s service ' record: - AR
WaS excellent; he was useful in service. . | .
and as he was about to oomplete 3. yeahsj’ Co
on deputation, appropriate order " of. . :
absorption be passed. MWothing was heard -~ - &

from the General Manager. Further .on

19-11-1990, as_ soon  as.  the appellant - - o
completed % vears of deputa+1oh;““his'“““"““'1“
deputation allowance. was “stopped.: with 5
effect Trom that date. The appellant 5
continued 1in service without any - break., . oL
As  per Rule 4 of the U.P. ~ Absorption’of = - ;oo
Fovernment  Servants in .- Public - 0 oeT

Undertakings Rules, 1984 which Was;
admittedly applicable, provides:ithat.

government servant shall ordinarily. bel ol
permitted  to remain_on, deputatlon. for a0y
period exceeding 5 ‘years.. . If .. the ! - PR
appellant was not to be dbsorbed hel .

ought to have been repatriated. .in «th3?~
vear 1990 when he had completed 5 years.
of service on deputation. "By not. doing. -
s0, the _ appellant .~ is’ ’seriously. .= . .
nrejudiced. The delay or 1inadvertent : =
inaction_ on the part of the Officers - of . S
the Nigam in not passing appropriate - -
order would not affect the appellant’s ' '
right to be absorbed. o e

Perusal  of  the findings .  as well' éé thé/ rqles
anplicable to the respondents before ¢he‘Supremelcéurt
clearly =how_ that _there  was __ a. time_ limit.m.fot
deputation prescribed. Rule K olearly provided that
"HWo o r.3:ove=.r~nment‘Ser‘vant,_shallworrjlnen*lly._be(~ permltted.
to  remalin  on deputatlon for a perlod exceedlng five . é,

veaars' . Thereafter, the subsequent. rule prov1ded for“



— %
ahsorption of such persons. . in the~matggr bﬁf'rittﬁé.
Supreme Court, the i persons. Were contlnu1n§ to. work and-n
in Tface of rhw ruiex rererred to dbOVe; partlbularlthif
Subwrulé (1) to Rule 5 of the Uttar Pnadesh ﬁbsorgﬁiqﬁ;:;y
of  Government Servants in Public Undertakihps;:RQ1ésg;'
1984, it was held that the ¢oncérned‘ipér§oh‘ éﬁaﬁd"

ahzsorbed in the service of Nlgam.

44,  That is not the po osition beforef us.

There is no such rule corresponding. Lo Rule, 4 of thew

Rules applicable in the'matter;before‘,the Supreme"

Court. in face of the‘afdresaid,_‘thé plea-1thatg.,;
applicants  are  deemed . to  have been- absorbed '

particularly in those cases where. they have worked for

5 years or more, must Fall.

V., IF _THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

FOR _BEING ABSORBED TN DELHI POLICE:

45, Rule 5 of the Delhi Pollce (App01ntment &

Recrultment) Rules, 980 dedlsw1th recruitment Lo the

Delhi Police and Clause (h) of the samejirégds,Aaé~ S

AR

uhder :

"R Notwithstahdingf ﬁanYthihgfi o
contained in these Rules,  .whére the
ddmlnlxttdtor/Commix31oner of Police ‘is

of opinion that it 1x'rneoessary o

expedient 1in the interest of work so- to_.
do, he may  make . appointments ‘to all-
hUH“JdLELtPu oategories of both: executlve
and minlsterial cadres of: Delhi’ Polloe onv
deputation basis. by =~ drawing. .sultable
persons . Trom any. other State(s) -of Union "

territory or Central -Police Orgdniqation'”;; A
or _ any_ _other _ force. -  .Where: such-*[Tﬁ
a0001ntments are made by the Comm1331oner
of Police, the same shall be reported, to
the admlniotrmtor forthwith:. »° -Such -
appointments _on_.deputation basis: ‘$hall.
also  bhe subject £o orders 13gqed.by ,the-
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. Govt.  of India/Delhi Admlnlstratlon Trofm,
time  to time governing. the. demutdtion of
governmnaent servants,

— 25—

ottt T g et et i '

i

It  permits taking persons  from Central Police.

Organisations or_ anhy wother_rorue on., dPDUtdthh_mtO_

Delhi Police. Rule 17 of  Delhi . Polioe‘;(aenerél

Conditions of Service) Rules:MJ9809Awhichiha§ Strqngiy,
been relied upon, bé}mits the Commissioner of Poli@e;;
to  =anction permanent_abéorptioh in Delhideiioéﬁjof”
upper and lower subordinates With,the ¥odnséht-;aha:

concurrence of  the Head of the Poiice“ﬁorce;wof;mtha_‘"

State/Union territory, or thesi'Centrélt 1Polioe

Organisation. The sald Rule reads:

"17. Permanent absorption of

upper and ' lower subordinates xinx~other~w-~¥~~

police forces and vice-versa.— . The
Commissioner . of Police, =~ Delhi  may
sahction permanent absorption in . Delhi
Police of upper and lower subordinates,
excaent Inspectors from other'State$/Union
territories ahd Central Police .-
Organisations, with_ their consent and
with the concurrence of the Head of . the

Police  force ___of _  the .  State/Union
territory, or the Centfal"'Policez,'
Organisation concerned, 81m11drly the -
Commissioner of Polzoe, may - sanotlon :
permanent transfer of uppér and lower .
zubordinates of Delhi Police, exoent¢I]
inspectors . with _their . - consent = for

paermanent absorleon in- Police forces ofn
other States/Union territories or Central
Police Organisation, subject “ta . the

concurrence  of the Head_of the Police
force concerned. In the case of such.
permanent transfer of an Inspector . of

Delhi Police to any .other ‘state or

vice-versa, the Commissioner of-  Policey

shall obtain the prior sanction of the
Administrator.” : - '

44, There was some controversy ralsed before
us  as  to if the applicants. were taken on deputation .

under Rule S(h) of Delhi ‘Police (Appointment &

Recrultment) Rules, 1980 or. hot. . fhe,pleaugof_ the

respondents to that effect must fail.
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7. This is the only_enahling provision which

permits  certain persons_._of _the  Central: _Police .

Organisation or State Police to cofe on deputatioh and

serve  in  Delhi Police. We have no  hesitatioen, .
therefore, in rejeoting‘ntheHQ‘oontentionQ;OfQMUthe,

respondents to that effect.

W

48, Learned oounsel"__fqgwlthewlapplioants;,

however, wanted to take his plea further?thétltﬁisfis'A‘
an  appointment té.DelhimPolioe; 2He;re1ied upon. the

decision of the -Supreme -Court in-the :ca%éi of "8I

ROOPLAL . AMD ANOTHER v. LT. GOVERNOR THROUGH :CHIEF

SECRETARY.. DELHI AND OTHERS. AIR 2000 8C?ﬁ594,f; The -
question  before the Supreme 'COQfE. was tOﬁaliQf
different. Before the Supreme Court, thefoontrdversy;
was as to 1T they were entitled tb the behéfit-of théﬂ
service in  the parent depértment,on abS?rpfion 'ing
Delhi Pollice or not. Therefore, thé deci;ioh,of-.tﬁe qh

Supraeme Court in the case of SI Robplal;g(supra) is

distinguishable.

49,
transfer. l.e..
Police,
dogs  not imply that 1t  is an appoihtment made
regularly  in Delhl Police. Perusal of.thé Rule S(h)

C e

therefore, the expression “appointment’ in'the-céntext_ﬂ
must  mean only conferment of power to’ act 'in-vDelﬁii

Police as Constables or otherwise when they come on

deputation.

The applicants have  been ‘deputed -on
by way of deputation to-serve in Delhi -

The expression "he may make appointments”

arly  shows that_mappointmenth»ism‘on;vdeputation,w:‘
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o:rries_alluthewrightsmgﬁwdsmuﬁathnlsta,ﬁﬁther.tﬁénAa

sgular emploves.,

51, So far as the Rule,17 of 'belhi' Poiicé'

{General Conditions of Service) "Ruléé ' 1980

concerned, 1t does not oonrer any power or a right to.

&  Darson on daputatlon'to he-abqorbed . It dependC,on .

I,

the sanction of the Commlsbioner of Pollce. Certaln‘

other conditions which we have referred to above need
not he repeated. This guestion pertaining‘ to
interpretation of RKule 17, had been a sﬁbjeét matter
of  conltroversy in this Tribunal...It wéﬁ( held .that
there 1s no such right in favour of the députatiohist$
in this regard. Those persons challenged the decision

-

of this Tribunal in OA 2547/92 decided on 29.8.1997

and the Delhi High Court upheld the samé3holdiﬁgathat
orders  that have been  passed 1in . édminiétrétive‘i
exigency cannot be followed. The~Delhi, High- Court .

reproduced the  findings uf thlq Trlbundl dﬂd adreed-:

with the same in Civil Writ No . %220f1QQ7 deolded on

[

i~3

INDIA & OTHERS. The order reads:

Lmouaned Order is reproduced as’ below._;

_“Rule . 17 .. of - -the Serv1ce¢?‘
conditions Rules does not reooqnise any
right in rdvour~of a deputationist - foi;j
absorption. It only- gives discretion ' to.:
the Commissioner of Police to- qanbtlonvﬁ
permanent absorption of certain- upper and "’
lower subordinates in Delhi Police from
other ~ States/Union territories and.
Central Police Organisations, with thelr ... .
consent and subject to the concurrence of. ;
the Head of the Police force, concerned, o
accordingly the cut off . date foit
ahsorption cannot be fixed on  which ' &
denutationist becomes’ - eliaible for:-
abzorption, but _ it would be a -date on. -
which absorption is degided;tolbe' made. .

e

L2001 entitled  CONSTABLE NAFE SINGH@V.' UNION OF

ceve..  Paragraph . 7 of the . U

50. Once the appointment 1s on d?butatioh; it
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in the present case, this Tribunal had |
earlier directed in __  common. .. Judgment |
passed in  0.A.No.1421/91 _ and_ similar
other applications that if the applicant
e e a representation, it would he
conzidered by the respondents and if the
applicant was found to possess the
reguisite aualifications under the Rules
on  the date of the impugned _order of 1
repatriation, that is, on 23.1.1991, he
ey he absorbed if otherwise | found:
eligible for absorption. Adwittedly, on |
73.1.1991, the applicant had crossed the
ge of 40 years and, therefore, if he was
ot abzorbed, he has no  reasonahle or
valid ground to challenge the order of
his repatriation. We may also point out
a  declslon of the Supreme Court in State
of  Madhva Pradesh and others vs.,  Ashok-
Deshmukh and ancther, 1988 (3) SLR 3356,
which =savs that 1In the absence of .blas:
and  mala Tides, an order of repatriation
made in administrative exigencies cannot
he challenpged,. We, therefore, find no |
mer it in this  0.A.  Accordingly it |
Heserves to be dismissed.”

{
We are  in agresment  with  the

ahove Tindings of the Tribunal as it is !
zettlad law that a deputationist has no |
|

i

and vesltad rioght to resigt
repatrlation  fto  his parent department.
The petitloner was repatriated as Ffar
hack as  on  August 8, 1992 and Me
continued to agltate this question before
the Tribunal as well as hbefore this
Court.  We do not find any ground to take
& contrary  wview than  the view as

pressed by the Tribunal in the present
case,  The petition is, therefore, devoid
of  merit  and  the samé is  dismissed

accordingly.,

This brovides the answer to the argument

thought of by the learned counsel.

5

P~

. In fact, the Supreme Court in .the case?of

STATE OF PUNJAB AND OTHERS v. INDER SIﬁGH

AND OTHERS,
|
1897 &

SCC 372, held that a person on deputatﬂon

cannot claim permanent absorption on deputation post

D3

]\l
i
|
Ledrned  counsel for the applicants hn
fact urged vehemently that once the rules provide thet
. |

perzon  on deputation can be taken and Cpermanently
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ghsorbed, therefore, they have right to be considered
‘

and once  that right ig defeated and 1is. not  belng

given, the Articles 14 and 16 of the Constitution are

viclated. Qur  attention in this repgard was drawn

towards the decision of the Supreme Court_in _the case.

of C.._ MUNIYAPPA NAIDU v. STATE.OF KARNATAKA _AND .

OTHE]

AIR 1976 SC 2377, Therein . also,: . the.

deputationist Senior Health Inspectors were claiming a

similar right of permanent absorption and the “Supreme .. .

held that there was no scope under the Cadre  and
Recruitment  Regulations for their absorption and it

was Lmpermizesible to do so.  This shows that the cited

hefore the Supreme Court and is distinguishable.

56, In the case of STATE _OF ANDHRA PRADESH

AND __ANOTHER v. SADANANDAM AND OTHERS, AIR . 1989 SC

72060, the Supreme Court held:

"16. We are now only left with - the .
reasoning  of the Tribunal that there is  no
justification for the continuance of the old
Ruls and for personnél belonging - to other
zones being transferred on promotion = to
nffices in other zohes. In  drawing such
conclusion, the Tribunal has travelled bevond
the limits of its durisdiction.  We need only
point out that the mode of recruitment and
the category from which the recrultment to a
service  should bhe made are all matters which
are  ewxclusively within the domain of the
axecutive, It is not for Jjudicial beodies to
=it in  Judgment over the wisdom of the
sxecutive in choosing the mode of recrultment
or the categories from which the recruitment
should be made as they are matters of policy.
decizion falling @ exclusively . within  the
purview of the executive. As already stated,
the aquestion of filling up of posts by
persons  belonging to other local categories

or zones 1s a matter of administrative -
necessity and exlgency. When the Rules

nrovide for such_ transfers being effected and
when the transfers are not assalled on "the
ground of arbitrariness or discrimination, the

[

L
[

Court held that such a right did not exist, It was. .

decision was confined to the peculiar facts that were
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policy of  transfer _ adopted. by the
: Government cannot be struck dqwnngmjrlbunalﬁ
' or Court of Law." .. ... .. ..

1t is obvious thatuSuwtememgggcgmnan@Lhatwifmthehe,i$

A%

Ll_x

s _policv framed, . it should be adhered to. . But
Co R |
wouln be noticed hereinafter, the policy is sublject to

change and in the present case, the polioyiadopted has
been  not  to absorb any of the deputationists
Resultantly, aven the cited case will lhave no

application to the facts of the present case.

55, Our attention(in,thig regard was |drawn to
|

the letter written from the Office of Commissioner of f}

Police . in the vear 2000 referring to the fact that

I
!
a
4 : | ;
there 1s a policy that after one vear, a pe qs n  who
: . 4 .
has served on deputation, can be considered.
!
1
|
!
|
i

6. our attention was further drawn towéra
Page 6 of the counter reply in OA 129ﬂ/2004 tﬁat th %
: waere certailn guidelines in this regardf'.“mwﬁf3'_  %
57.  On record, no such guldellneb h@ve beenﬁJ!
L R
produced, Eut “the policy deolslon or guideﬂlneé l«in
: this regard can always be & dwudlouted ;n‘ba91s of‘\
b | - 'material placed before us. As would be hotiked
% respondents huve!ééké.‘a dupi31on noL to dbsArb an? a,

the deputationists. The reason given l&' Uhat mQre
i ' ‘.’r

than 500 Constables have_u,been reorulted and,

. ) ( . . PN
therefore, the deputationists must be reverted baék.

It is obvious that there is a change in fhe.policy and

what  has bheen referred to above on  behalf of the
¥ : : ;

applicants will ocut a little ice in the backdrop .
: SRNSIPE

Lthese Taclts.
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58, In  that event, learned counsel far__ the
anplicanits has  drawn  our attention to vacangy
pozitions  to demonstrate that sufficient number of

posts  of Constables are still avallable. Even if the

23

naw Con

Y

tables recruited or absorbed,. still there

would be sufficlent vacancies,

59, This is & policy decision. The

applicants had been taken on deputation,aﬁl.per the

reguirement. | We have already referred to above  that .

the eapnlicants have no right to be absorbed, - If the

respondents  do not intend to ahsorb them permahently,

they cannot insist in this regard. In this view ot

the meatter, availability of the poéts_wili“hbtiééhfer

a right on the applicants.

c50. 0 In fact, most of the present  applicants .
had  earlier also filled Petitions ih‘the“Delhii'Highl'

Court., Writ Petitions No,9100«9226/20ﬁ3.f6ameﬁ,uﬁ_Q”-

before the Delhl High Court on 2?;1r2004,;»Ihe Delhi

High Court dismissed the Petitions tolding ﬁhat:

"We have heard the counsel for
the petitioners. We do not . find .any .
force in  the submission of counsel .. .for
the netitioner.  The petitioners are.
recruited personnel of CISF, . ITBP  and
CREF. Their period of deputation: to the
Delhi  Police was for one  year. - Even
though 1t was contended before us K that
Ministry of Home ATfalrs has settleéd the
terms  for deputation for three yedrs but -
Oalhi Police has taken the petitioners on
deputation for a_ period of one vear,
therefore, they cannot claim that they
are entitled for deputation to a @ period
of three vears. Even otherwise if
certain posts are to bhe filled in Delhi
Police whether for the purpose  of: new
recruitment or in terms of the affidavit
which has been filed in Public Interest -
Litigation in other writ petition that
itself cannot give right to the

G O S R




petitioners for an901ntmenf to such posts
o Tor Turther continuation of deputqtlon
ot moreover these ODDUFtUHl'leb of

' emplovment <should be | given Lo othqy o i
y DErsons who are | unemploved and are-. | o

secking emplovment as Constable in Delhil | ° o
Police. The petitioners who have already .. . .
been . workinag  with the . respective . . ¢
paramilitary organisations have no vested.:
right for appointment or-continuation.of
their deputation if respondent do not
desire the same., However, M.  Bhushan
has  contended that childreh of some of
the petitioners  are | stuwtying 1f  the
transfer order is given effect from
3.2.2004, it would entall hardship to the
children who are studying in  schools.
M, 0.8 Norawat, DCP  (Headguarter)
‘ Delhil Peolice is present in the Court. He
! ' savs  that ‘they will not implement the
transfer order t1ll 30.4,2004. '

(EMphasis added)

\a
7
.

i
This answers the arguments of the applicants. Because
|
as  Tar back as January, 2004, their claim had been !

relected. keeping in -view the hardship, they  were

|
, granted stay to  implement the transfer order.” till
! : H i
i - !
| 30.4.72004., We  were informed Lhdt thereafteri the
|
i
1

General Elections were placed. It was follow d byl
lmpugned orders. A fresh bunch of petitions have fb@eﬂ

fileo. Totalntv of thelr facts indicate that thede is

no merlt therein. | S ‘
S : L o | '

? 61, For the reasons given above, . the
aforesald Original Applications must be held té be
. { '
| .
| without merit., They fail and are dismissed. ! f
L - - B T e T re TR . i 1
; ; /
- R s SRS WIS Y Wy s e S e e - BRI gy o ’ L . y
Member (&) , , , Cha1rman1 61'“($§ %
: 9570%04 - ‘ RN - T : . ‘§ :
; c e
5 At this stage, |
: 4 S stag learned counsel for the appchants quuest

g that some time may be granted to Challenge ﬁhls order. | e allow

. the applicants time upto 19.7%2004, The lnterlm,order passed in
individual cases would continie £il1. 19% 7% 2004, P
Issue DASTT order. . .. . .. ... ... . I . &

(ER.K. Upadh aya )
Member

,_IAggarwal
Chalrman




