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!A-2244/04 and 2564/2004 may be convemently dec1ded by th1s common (

Constable (Brass/Prpe Band) in Dellu Pohce on the basxs of the ﬁn. selec:

1st publrshed The cancellatron of the recruitment in whtch the select hst was prepared'-'~

s has alSO been challenged

i In., OA-2564/2004 the applicant is seekmg a d1rect1on to the respondents to

aP mt h1m as Constable (Pipe Band) in Delhi Police on the ba51s of the. ﬁnal- s‘ act list

: to quashthe cancellation of the recrultment and also the fresh 'recrurtment.,

process y.pubhshmg 1t in the newspaper.

i The background of the case is as follows. In November 2003 the respondent

SN Comrmssroner of Pohce issued advertrsement for ﬁllmg up of the vacancres m '

(Brass Band/Prpe Band) in Delhi Police. Out of the total 16 vac

vacancles were for Constables,.:(Plpe

"acancres' were for Constable (Brass Band) and 7

f _-:Band) Apphcants fulﬁlled the eligibility condltlons prescnbed m the advertrsement

e They apphed and after gettmg through the selection process whrch mvolved quahfymg in.

. physrcal measurement test, stamina test, trade test and mterv1ew they were " ﬁn'

"'.',selected, and the select list was d1sp1ayed on the notrce board Thereafter they ‘alst

Some of them were even asked to ﬁll up agreem e

ent medtcal ﬂtness test etc.

On 5 8.2004 they were asked to report wrth_then' adrmt card

i orm. wh1ch they d1d

scrutmy of thelr documents They were not subj ected to any retest on that date :

P ;_fapphcants were waltmg for issue of appointment letters to them when abruptly the

I cru1tment process and their non-appomtment on the ground that 1t was i

-'thelr“ fundamental rrghts guaranteed under Article 14 16 and 21 of the Con itutio




’ anel 'andthe:respondent cannot arbrtranly and wh1m31cally play w1th the career

' f§appllcants‘ ;the ofﬁcer who is competent to judge playmg of the muswal in

'\'Delhl Pohce 1s Inspector (Band) who was a part of the team wh1ch had conducted the

f‘trad test m the presence of the Dy. Comrmss1oner of Police and there is: 1o 1rregul"‘:' ity

i the selec’uon process and no mistake or default is attnbutable to. them

In OA-2564/2004 also the orders of cancellatron of the recru1tment /as.assailed

onide t1ca1 grounds

Both these OAs were contested by the respondents Long . 'd-:sho

espondent 1s that after the total formahtles of the recru1tment process were complete th

rOV1s1onal. 11st of selected candidates was. dlsplayed on the not1ce board

complamt was rece1ved in the Police Headquarters on 22 6. 2004 that some of th' 'elec

'by 'e'_letter dated 21 . 2004 Re-trade test of all the selected cand1dates

04 at New Delh1 Police Lines. After the report of the re—trade test was rece1ved



e 6 12 2003 wh1ch was cancelled on administrative ground by the Commlssroner of Pollce

-"‘:‘The cancellatron was, also Puthhed in the newspapers on 178. 2004 etc It has been':.

d1sp1a -d on the notrce board of the Police Headquarters as well Lod e
ply was ﬁled repudlatmg the clarm'

: In OA No 2564/2004 also 1dent1cal counter re

‘,_;i.of the.; :"pphcant made 1n the OA.

In hthe reJomder ﬁled to -these two respectrve counter reply- the apphcant have

erterated the1r own case and have controverted the allegatlons of the respondents

V) .e’have heard the learned counsel for the partles at. great length and have also

B :carefull _ con51dered the relevant document and the case law clted

1 2 There 1s no controversy between the parties as to the apphcants m these‘ two OA

B ~hav1ng been declared successful in the recruitment for the post of Constable (Brass Band

: :and Constable P1pe Band) as the case may be, after they quahﬁed physwal measuremen

t, stamma test, trade test and the interview. "It is also’ admltted by the respondents tha

andldates in the playmg of the Band mstrument w

:"trade est for Judgmg the skill of the ¢

' "'5::.conductedlby a duly constltuted team of the officers 1n wh1ch Inspector (Band“ !was

. ,_The prov1510nal list of the successful candldates wer la
’Accordmi to. the,

board smce certam other formalities were also to be completed ;

apphcant they also passed the medical test some _of them-‘ also executed jhe‘

bond/agreements as requlred by the respondents and thelr testlmomals we

: : .f::L' l3 Accordmg to the respondent the trade test was cancelled aﬁer ﬁndmg S0 e ‘tru

T 1n the complamt recelved that some of the candidates, who were on the prov151ona1 sel et

,hst d1d not know how fo play band instrument, by the Addltronal Comrmssmner'and Joint

[¢ mrmssroner (TN) Out of 16 candidates it is submltted by them only two candldates

According to the respondent some other complamt

o iwantmg in th1s sk111

frecerved agamst the selectron process. "As a result the Commrssmner of - Pohce;;

}_'constdered 1t appropnate to cancel the whole process and to re-advert1se the post for fres

' --'-.recrultment process has been pointed out and S.0. 258 whlch prescnbed the procedure 0

o %;_:;n:.;c







: _-ﬁég.:'srelectron But in the instant case after 111egally cancelmg the select llst the responde -
e ﬁmg to fresh recruitment to these very posts, . so the Judgment c1ted on b hal
the respondents w111 not advance the case of the respondents : f' J't' ‘ B
‘-f,f.I’here are catena of Judgments of the Hon’ble Supreme Court whrchi h ave 1 d:,
x own vat a selected candidate has no 1ndefea51ble legal nght to the appomtment fﬁ
;:_'_Umon of Ind1a and others vs. N.R. Banerjee and others 1997 (1) SLR 75 1 relymg upo

_'{'-',the Judgment in Shankarasan Dash vs. Union of Ind1a 1999 (2) SCR 567 Babrta‘ Arasad

and others vs State of Bihar and others (1993) Supp 3 SCC 2681 Umon Terntory
“.Ch d1garh vs Dllbagh smgh and others (1993) 1 SCC 154 State of Brhar and othe Vs

ecretanat Assrstant Successful Examinees Union 1986 and others (1994) 1 SC ‘ 126 'and :

. agar Mahapahka, Kanpur vs Vinod Kumar Snvastava AIR 1987 SC 847 the _Hon.

' 'Sj'f Supreme Court observed that it was a settled law that mclus1on of -‘on; 's name in: alist: di

' ;;I-Enot confer any nght on him/her to the appointment. It was not mcmnbent tha all
.:Al'na be ﬁlled up but the authority must act reasonably, farrly and m pubhc .mterest an
: "i;:the omrssron thereof should not be arbrtrary In para 12 of the Judgment the Hon bl
o Court pre01se1y observed as under:- | :

ST “12 Consrdered from that perspectlve, the questron arises: whether the
L View taken by the Tribunal is justified in law? It is true that filling up. of
'..jthe posts are for clear or anticipated vacancies arising in the year. Tt-is
',,',:settled law that mere inclusion of one’s name in the hst does not confer
any right in_him/her to appointment. It is not incumbent- that all - posts
may- be ﬁlled up. But the authority must act reasonably;. farrly and ‘in
:pubhc interest and .omission thereof should not be - arbltrary ‘I
.- Shankarsan:Dash V. Union of India [(1999 2 SCR 567] : [1991 (2) SLR
%" “779'(SC)], the Constitution Bench had held that inclusjon of the namé; ‘of ..
Ls candrdate ini a merit list does not confer any- right to be selected unless
- the’ relevant recruitment rules so indicate. The State ‘is under no- legal
o 'duty to fill up all or any of the vancaies even though:: ‘the: State actsin
"f.:l_,’arbltrary manner. In Babita Prasad and Ors. V. State of Blhar and" Ors.
[(1993) Supp. 3 SCC 2681] it was held that mere iiclusion of one’s nam
- in_the panel does not confer on him/her' any indefeasible right to
: appomtment It was further held that the purpose of makmg panel was. to'
. finalize the list of eligible candidates for-appoiritment. The preparatlon of
the, panel should be to the extent of the notified or anttcrpated vacancies.’
:{Unduly wrong panel should not be operated. In Union: Terrrtory ‘of v
- "'Chandlgarh v. Dilbagh Singh and Ors., [(1993) 1 ScC 154] [1993 (1)
: SLR 451(SC) it was held that the mere fact that a candidate’s name finds'
a place in the select list as a selected candidate for appomtment toa post,
: ‘does not confer on him/her an indefeasible nght to be appomted in such’
post in the absence of any specific rule entitling him to stch appomtmen
In State of Bihar and Ors. Vs: Secretariat Assistant Successful Examinees
Unron 1986 and Ors., [(1994) 1 SCC 126] : [1993 5) SLR 598 (SC)] it
was.held that a person who is selected and: empanelled: does ot on.
-:?_"-account of empanelment alone acquire any" mdefeasrble nght to
'appomtment Empanelment is, at the best, a condrtlon of ehgrbrllty foi




electlon or creatron of a vested nght to appomtment unless r" evant
tdte to'the contra.ry ' . S

i gh Court had recommended earlier, to the Pun_;ab Govemm it that 0 y:'-
e candrdates securing 55% marks or more should” be appom d
bordmate Judges the other candidates included in the select list’ were not¢
ppomted They filed a Writ Petition before the ngh Court claJmmg a
of being appomted on the ground that vacancies ex1sted and they: wer

7qua11ﬁed and were found suitable. The writ apphcatlon was:; ,lowed.. hile:
reversmg the decision of the High Court, it was observed by this'Court that
it was. open 0-th¢ Government to decide how many appomtments should
nade. and although persuaded itself to spell out a right in the cand1dates.;
ecause in ‘fact there were' 15 vacancies”. It was expressly ruled that ‘the
‘existericé of vacancies does not give a legal nght to a selected candldate'
: 1m1lar1y, the clarm of some of the candidates selected for appomtmen
,were petrtroners in Jatendera Kumar Vs. State of Pun_] ab; was ‘turned dOWn'
oldmg that it was open to the government to. declde how man appomtm
ould be made The plea of arbitrariness was re_]ected in' view:of: the fac]
of. the " case and it was held that the candldates did not‘ .
‘merely by applymg for selection or even after selectlon It was frue tha that”
¢ claim of the petitioner in the case of Neehma Shangla Vs. ‘State ‘of
aryana,~ was :allowed by this Court but, not-on the ground that she had"
i 'ulred any nght by her selection and existence of vacan ' ct
1af-the ‘mattéer had been referred to the Public Service Commlssmn whi
et t0 the government only the names of 17, candrdates belongmg i
eneral category on the assumption that only | 17 posts wére to. be _ﬁlle g
3 government accordingly made only 17 appomtments )
the'court that they were unable to select and appomt more candldates
Commission-had not recommended. any other candldate In ‘this backg;r
At was, observed that it is, of course, open to the govemment not to fill up
the ‘vacancies ‘for a valid reason, but the selectlon ca.nnot be arb1f
‘frestncted to ‘a few candidates notwithstanding’ the number of vacancies and-
e'""avaﬂabrhty of qualified candidates and, there must e a: co




| EHon’ble Court d1d not uphold the order of this Trlbunal whereby absorptlon of .

andxdate was dlrected solely on the ground that his name was mcluded on the select 11' t

The Judgment has: )

after h1s name had been included in the list of selected candldates

"‘"._jtherefore not Justlﬁed in passing the 1mpugned order In case of Shankar,

But 1t was also observed that the State should not act m arbltrary manner an

avallable

_‘Tiaggneved by h15 non—appomtment only when the admlmstrauon does 50 e1ther arb1trar1

‘:if'.or for no bona ﬁde reasons. In para 11 of the Judgment the Hon’ble Court has_gmade th

followmg observatlon -

:r.“ll If we have regard to the above enunc1at10n that a: candxdatef 'ho
..:ﬁnds a place in the select list as a candidate selected for appomtrnent 104"
S ‘civil post, doés not acquire an indefeasible right to be appointed in such post. '
R 7’},'.:m the absence of any specific Rule entitling him for such appomtment ‘and
5 her could ‘be aggrieved by his non-appointment only wheén- the
'I:-Adrmmstratlon dos not either arbitrarily or for no bona fide . reasof 1S, lt,ff
:_follows as a necessary concomitant that such candldate even (if has a:




egrtlmate expectatlon of being appointed in such posts due 10’ hrs namnie -
. finding a place in the select list of candidates, cannot claim to havea nght' to-
:be heard before such select list is cancelled for bona ﬁde and valid réasons
“and not arbltranly In the instant case, when the Chandlgarh Admlmstratlon;{
i.whrch received the complaints about the unfair and mjudICIOUS ‘manner in’
which select list of candidates for appointment as conductors in 'CTU was’
: prepared by 'the Selection Board constituted for the purpose found those:
complamts to be well founded on an enquiry got made in that: regard, we ar
- unablé -fo’ “find that the Chandigarh Administration had: acted.either;
arbrtrarlly or without bona fide and valid reasons in cancelhng such dub1ousf_
elect list: . Hence, the contentions of the learned counsel for the respondents
as to the susta.mablhty of the judgment of CAT under appeal on the . grol
of non-affordmg of an opportunity of hearing t0 the respondents (candlda S
1n the select llSt) isa mlsconcelved one and is consequently reJ ected P

',;; lIn U P Bhum1 Sudhar Nigam Ltd Vs. Shiv Naram Gupta (supra) a selecz anel

. vas made and the candldate at No.1 did not Jom and the cand1date at.No 2

ect panel was not given appointment order The ngh Court allowed hlsf latm

A ‘was'-found that the pro_] ject for whlch the select10n was made was not 11kely to start, s'

: _,;--Hon’ble Supreme Court observed that non-filling up the post cannot be questloned e

.matenal for the Government to act one in one way ¢ or in other It was a case'of mass.

” ':' f the vobservatlon of the Tribunal without good Ieasons de not dlsturb the orde f merit-o

the’ selected candldates according to his sweet will but at the same tlme rt W Id n_ot me n

ﬁ_isth the Govemment could not depart from the recommendatlon of the Commlssmn but:

1f'1t_ _eparts then it must comply wﬁh the reqmrement of Artlcle 323 of the Constltut1o

E 22 H In Umon of India and others vs. Tarun K. Smgh (supra) the D1rector General: of

Rallwa '_"fProtectlon Force cancelled the entire selectton process held for the'-p

Constable on the ground of several complamts recelved by the leway Board alleging.



" A"alpract1ce adopted in the process of selection. The ngh Court allowed the wr1

petltton settmg as1de the cancellation' order and duected the appropnate authonty to

, blrsh the result and complete the selectlon process The Hon’ble Supreme Court 1n

5 ara 4 of the Judgment held as under:-

' “The questlon for con81derat10n is whether the learned Smgle Judge of
.:‘Allahabad High Court was justified in interfering w1th -an order.,‘_, £
. cancellation passed by the competent authority and: d1rect1ng that " th
'process «of selection should be completed. .- Needless' to mention: ‘that’
,.subsequent to the order of cancellation, in view of ‘the allegatron of
: malpractlce the departmental authorities had held an enqu1ry into: ‘the
matter and the result of that enquiry revedled gross. n'regulantles ‘and’.
ll_egahtles as referred to in the process of selection to & public office, -
which stands vitiated by adoption of large-scale malpractrce cannot ‘be
x.penmtted to be sustained by a court of law. " That apart an. mdmdual
+.., applicait for'any particular post does not get.a right to be- enforced by.a;
..+ - manddmus unless and until he is selected in the process of selectlon nd;
.=, gets the- letter of appointment. In the case in hand, much- before the so-a.'
* called-list' of selection was approved by the Railway Board, the- order of
cancellatron had emanated on the basis of complaints received: from: 50°,
“ many quarters In view of the subsequent findings of the. Enqurry-.;
‘. Committee: which has gone into the matter;: we have.no hesitation.in:
.?commg to the conclusion that the learned Smgle Judge of thé Allahabad.’
" High Court was wholly in error in issuing the direction: in questron and:
therefore the Division Bench of the Allahabad High "Court' was' fully
. Ju_stlﬁed in'interfering with the said order of learned Single Judge of the"'
. ‘Allahabad High Court. The Division Bench:of the Calcutta ngh Cou
; ;comm1tted error in following the judgment of learned Smgle Judge of the.;:
“ Allahabad High Court. The judgment of ‘the. Division: Bench of:the’
Calcutta. High court is set aside and the Judgment of the D1V1510n Bench"‘
“of the. Allahabad High Court is upheld. In the crrcumstances ‘we allow
“the; Union’s ‘appeals and dismiss the appeals filed' on - ‘behalf of the:f
1nd1v1dual candidates. The appeals are d1sposed of accordmgly An
'ther questlon of law remains open.” %

23 The facts of the present case now be examine in the backdrop of the prmcrpl:

- law lard down in the cited judgment. The reason glven in the: counter by the respondent

O ¢ ancehng the recrultment and the selection process is that a complamt was recelved

that '-some candtdates who did not know.how to- play band mstrument have also foun

prov1s1onal l1st and accordmg to hlS report except two the candldates were found wantmg'

Sl(lll of playmg the band instrument. Some other compla.mts were also recelvedf

arnst the mal/ practlce in the selectlon process Accordmg to the counsel “1¢
: respondents even 1f the mal practice were not establlshed but the competent authonty "

:-::.?'_Comm15s1oner of Pohce was satisfied that the selectron was not falr and proper~



3 wlth' the rules and deparlmental instructions or not. Therefore holdmg of retest by

o _. venﬁcatlon of thexr testimonials and documents. The proceedmgs on the departmental

.':'So, e‘n'regulantles were pointed out which as per- the report of the Jomt Commxssro
e vere ‘substantlally proved since out of 16 candidates only two. were found to be havmg
':skrll of playmg band instrument. The others were found wantmg 1n ﬂ]lS sk111

' ‘~%‘f7.resu1t we are of the considered view that the Commlssmner of Pohce hadf uffici

matenal before h1m ‘to decide about the recnutment The dec1sror1 t'_a_lken_"b.'}'f: hlmfor




: .(- D R. TIWARI ‘)
Member (A)
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