
CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

newdelhi ;•

OA NO. 2564/2004 and ^ :
OA NO. 2244/2004

This tlic ff day of-Geteber, 2005

MR. JUSTICE M.A.KHAN, VICE CHAIRMAN (J)
HON'BLE MR: D.R.TIWARI, MEMBER (A)

: : OA No.2564/2004- : .;

Praveen Tomar .

.Ro1INg.174,., ' , • ;
S/o St. Ishw^D^^ Toma^^

; I^
Z; ; •: Jilalj^

V ";j.: . •

Ghaziabad.

• O A No. 2244/2004

... 1. .AmanpreetSingji,
S/o Sh. Sukhdev Singh,

{ f : ^ ; . R/oD-10,Type-IindN.P.L.,
V: : Kin^way.Camp,

•••y:;: Delhi.;

' ' Palvinder Singh,

X ,i- ^ : S^ Sh. Haijed; Singh,
R/o 89-H,.NewPolice Line,
Kingsway Camp,
Delhi.

•3. DevakiNandan
•i.,.;-.'Roiii^^

:;M; ; ^ : S/o Late. Sh.Dharamvir Dhiman
R/o 15/25/6 AshaNivas,

MangolPur Kalan,
.V"^ : Delhi;

4. Dinesh Kumar
RollNo.37, ,
S/o Sh. Gian Chand,
R/d 23-D New Police Line,
Kingsway Camp,

V . Delhi: ; /:

: - ; . - . . , 5. • Jitender Saini,
• , RollNo.212,

S/o Sh, Ram Saini,
. R/o 2515/193, Near MotherDairy,

fW'i •

6. : . Ramesh Kumar
RollNo.116,
S/o Sh. BabuLal,



• : -i. •'••• • •' •'•. "
-v..'-' • ••

•••\- -A- . -v, Z- • ^

.'••• New PoliceLine,
> v . - i.' ;:

• Kumar,

•;-,.S/o.;Sh.Sundei- Lai,
U • ^ ::;R/o A-1354, Jahangir Puri,

Mhi-110033.

V •., ^
• • r . • 1 •• •

'•.•:•••!/•-1 •• v
;•; -• „•

8. . , Surmt Kiimar,
:;VMNb;147,

S/o Sh. Ramesh Chand,
1. R/o D-T: Type-II New Police Line,

•:,Hv; Kingsway Camp,
; ::;;^lhi.

•. .••••• • •-

'••• • • •

' :V;:

• •>•••:

•• iV ••
• ' I "r" '

9. Umesh-Meeria,
; '̂ i-S/o Sh: Ramesh Chand Meena,

^ ^ R/o 37-1, Police Colony,
• r ModelJown-n,

••;:,-:Ddhi;V-,

^^ Meena,
: :;:(RollNo.l38),

, S/o Sh. Bani Singh Meena,
:i' li/6 Meharmati Meena,

. V\ Post Dabathwa, Distt. Meerut,

11. : Yadwinder Singh,
;v;,:Ro11N6.177,

S/oSh; Baldev Singh,
iv/i 0 ' R/o D^7 Type-n, New Police Line,

' ^ Kingsway Camp,

• (By Adyocate: Sh. Arun Bhardwaj)

• i: • Coriimissipner of Police,
/ Police He^quarters,

itO, New Delhi.

Versus

V ;!' : 2. Dy. Commissioner ofPolice,
4- Bn. DAP, RoomNo.l3,

^ A '- Block, New Police Line,
Kingsway Camp, Delhi.

a'; ;• 3. . • Dy. .Commissioner ofPolice,
.y: ;• ,: :Hqrs. (Estt.) Delhi

• -f ; MSG Building, PHQ,
;> •• '; ITO, IP Estate, New Delhi.

^-tiy' '••••V '• •. •"
• (By Advocate: Sh. Ajesh Luthra)

.

•••'•-Vv;-;: . • ^
'• -/v: '

' •' • •• ••• •. 'S-': ii/"-

r.v'v'v„••

.= '••••
'••' • '. '•'• ' '

-•' :'V'
• • •.. :•'•

!: -{i
••

f-;.'
'••K- yS'.,

••••• X/'/VVd.•••••;-;

".• • •-•.v.." .v

• ••• .•••••:;; ••.:•. •¥"-::•••'•

••"••• •.•••' • - v.. •••'•v '

. -vC: •• • ••.• . •• vf-\-•.?:•...
r r..- • • • .-Vvi,;.-:;;;

•-. • ••••••.-r-••:..•'•• 'ii ••'••;•"/V'y.

C^, «- c- ,



•3

^ ' O'RDER . '• , V,.

p: ^
S:; -W te oo^vemently .kdded by this common order.

CorileXBrass^pe Band) in Delhi Police on dne b^is of fl>e final select
- Tte:cinceUation of4e recruitment in wMchdKse(ec»

. 4/ : applicant is seeking adirection to iiie respondents to
•; l^intMConstable (Pipe Band) in Delhi Police on the basi^rfa^^tol select list

t 'Ii|||s:t6;qt^h%
process by publislmg itin the newspaper.

of fte case is as follows. In November 2003 the responded

::• c„^ssi^ofPoUce issued advertisement for filling^ ofthe vacancies mthe post of
3'̂ : f Band) mDelhi PoUce. Out of the total 16 vacancies. 9

wer^ for'Constable (Brass Band) and 7vadancies for Comtables (Pipe

;' ' Sand);: .: Applicahts fiJfiUed Ihe ehgibiUty conditions prescribed in the^ertisement.
: :n^^pUed and after getting through the selection process which ihvp»ed (juaM6mg m

test, stamina test, tmde tesi and mterview they were finally

1,, ,^::i;ected>dthe5bleetU^
underwent medical fitness test etc. Some of them w#e even asked to fill up agreement

form which they did. On 5.8.2004 they were asked to report with their admit card for
%S jscniti^ of their doctor They were not subjected to any t«Mthat dat^^ The
'V: i: appomtment lett^ to them^en abruptly they came

A iiued by the respondent canceUn^ the recruiting to the post of
and Constable (Pipe Bah® pursuarjt ;to the advertisement

^ i,ublijihedinihe new^ on 6.12.2003 and in the Employment News on 6-12.12.2003.
Applie^ts are aggrieved and have filed these two OAs.

^ appUcants in OA-2244/2004 have challenged the of^

.r :.recruitment pro^^^ their non-appomtment on the ground that it. was in violation of
:$;^k^ifundame^ guaranteed under Article 14, 16 and 21 of the Constitution of
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V: r '! '' "Ijljidie^was otherwise also on illegal, inmaterial^dlibgus^groim since

there was no. provision for any retest and the applicants were also never put to retest; the

:> (P^e Band) had been followed in letter and spirit by the

' ' department as such tiiere is no

failed candidate has no right to challenge it and there was also iip; iiiegularity in the

selection process; the applicants have legitimate right to be appoiiit^di^ per the select

i.^ , Vi;v -̂ iiapp&^ljthe officer who is competent to judge playing of the ^sicd instrument in

Delhi Police is Inspector (Band) who was apart of Hie team whicji ii^ conducted the

"^ trade test in the presence of the Dy. Comimssioner of Police ^d; &erp is no irregularity

t ih

8. Both these OAs were contested by the respondents. Loiig ^d ,short case

i ^ S i that after the total formalities of the recfUitment processiwere completed the

provisional list, pfr'selected candidates was displayed on the notipe board. Ajomt

complaint was received in the Police Headquarters on 22.6.2004 that some of the selected
: J ; ciidiMes donotlqiowhowto play band instrument. The compl^ examined and;

./• mbix^tp:'

^ > Commissioner of Police .& A.P. an4.; till ^^en no further

,1 formalities would be completed. Subsequently anoAer corhplairit; yios also received m
• I"'. +Via wrttriomnnllv aftlftfited carii^dates wcrc.:called on

the Police Headquarters as

:^ppbi&rrebstwhichwaspostpon^^ 5.8.2004; AUth^c^dite^remformed
:• :4 •̂ - b^^ jetter dateid 21.7.2004. Re-trade test of all &e selected c^c^c^e^ .was held on

5.8.2004 at New Delhi Police Lines. After the report of the re^tr^e test was received at

the Police Headquarters in which it was stated that except two c^^dates Roll No.l47 &

294, i.e. applicants No.8 &9in the OA all other applicants were found \y^tmg and it

; "̂ ;̂ :• Was;suggested that these posts may be advertised again and entke seleictioii; process will
• ' • : be r^doiie^ On this the recruitment for the post Of Constable. (Pipe Band) and

i
'>r



- a- newspapers oh 17.8.20d4;eU,. ': 1.

9. In OA No.2564/2004 also identical counter reply was filed ppl^a^ th^ pl^ ^
'VV;ofthe,ap^ca^ ' - ''v^;

f these two respective counter reply:;^ ^
caseand have controverted the allegations ofthe respondents. ^;gg

11. We havelieairdjthe learned counsel for the partie^, at great te^/and l^;al?^v|g
"^eieiiltycina^d the relevant document and .

P :̂ 11 -nieti is ho controversy between the parties as to &e appUcants in these two OAs
: ^ in recruitment for the post ofCon^^r^f^an^^
|-;i I-•• £oSleP^^^^^ as the case may be, after theysualified jhysipdmea^^^
II: i::s£,i|uina:test;:trac^ interview. It is also^^d l|ii« tesp^

;'itr^tatifcrjudgingt^ skill ofthe candidates in the playing ofIhe B^drnstrum^ j
I bl^idSd^ila team ofthe ofScers in which Inspector (Band) was a
| :H: ri£bi:: Se.provi^ond h^
l&'l^-fiiSrd-S^ otter formalities were also to te wmpleted., /According

1:; biid/^eniehts as^dby tte respondents and thei«testimoaaKwere-^
V; vi: According to the respondent the trade test was canceUed after finding some truth
: ihthe ramplim^^^ that some ofthe canddates, who were onihe provisional select

M : list dariot know how to play band instrument, by the Additional (^nmiissioner and Jomt
: Cjon^^ioner Out of 16 candidates it is submit by tl^ ra^y Kvo candidates

If S the playing of the band instrument wiifle:4e rest were found
: f ; According to the respondent some other complaint was also
I ' irecSd the selection process. As aresuU the Commissioner•of PoUce

::Cbhsifedit-appropriate to cancel the whole process and to re^yertise, ihe post for ftesh
ISl ?|ie!^f ."Ai tlft! Bar it is submitted that all the-,appUcants have submitted their
/: I ' appliciions '• , r

for applicant strenuously.^gued that no irregularity mthe

t' :Irec^imiht prpcess has been pointed out and S.O. 258:which prescribed the i>wce^;o|̂ ^ '
...c y---
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. trade test was fully and completely followed before the applic^te were declared qualified-

at that test. It is further submitted that this standing,order did riot provide for taldng a re-

test of the selected candidate therefore the Joint Comimssioner of Police who alJegedly

took the rertrade test h^ no legal power to conduct it. Even otherwise the only officer

who is well-versed with the playing of the Band instrument is the Inspector (Band) and:

; the Joint Gommissioner who purportedly conducted &e re-test was not competent to do

so. In fact the counsel for applicant argued that no re-test was conducted as the

applicants were never called for re-test and they that vide letter dated 21.7.2004 the

applicants were,askedto appear with their admission card for the purpose of verification

oftheir testimonials and documents as there is no mention of jiplding ofthe trade test in:

that letter. . ^

15. Conversely, covirisel for respondents has vehemeritiiy Mgued that the applicants

. had no indefeasible legalright to the appointment even if^ey were selected. It is argued

that on receipt of the complaint that there was some iiregulmty in the selection as a

number of the candidates in the provisional list did;not knOw how to play the band;:

instniihent the Joint Commissioner was asked by the Commissioner of Police to conduct

j-a revest and in re-test except tvvo candidates all others were fomd wanting in this skill ;

SOirib bthet cnrnpikinits were also received asa result the Commissioner ofPolice decided

..;bri adpoiriisti^tive ground to cancel the entire selection process ofrecruitment tothe post,

' - ^ Constable (Pipe Baiid) the post has since be^n;

reMverils^d and tlie selection process is in progress.' The learned counsel has placed ?

reliance on tiie judgment ofthe Hon'ble Supreme Coiirt lj.P.Bhipu: Sudhar Nigam Jjtd.

Vs. Shiv j^ar^ Gupta 1995 (1) AI SLJ 9, Dr. H.M^eijee vs. Union of India ^d

,ahptlier 1994:(^^^^ (1) SCC 250, Union of India ^d others ys, Tarun K.singh an4;

I -fpth |̂|̂ (i^3) ;11 see 768, B.Ramanjini and others vs. State ofA.P. and others (2002) 5

SCC 533, Union of India and others vs. K.y.yijeesh 1996 (3) SCC 139,Krishan Yadav

;Vs. State of Haiyana AIR 1994 SC 2166 and Shankarasan Dash vs. Uniori of India 1991

;>i ,; (3) SCb 47 insupport ofhis arguments.

-16. Learned counsel for applicant, on the other hand, has argued that the '"^elected

i ..^v r.ariflidatfts may not have a legal right to the appointment to the post on which they are

selected provided the post is not available or is not sought to be ifilled up by another
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• selection. :But in the instant case after iUegally canceling llie select

: :are fesl^fing to fresh recruitment to these very posts, so the judgrrient cited on hehalf of

thelrespondents :wll not advance the case of the respondents.

17. There are catena of judgments of the Hon'ble Supreme Cpiirt wWch have, laid •

; down th^ a sdec^^ candidate has no indefeasible legal right to the appointments In

. Uniph of iridia and others vs. N.R.Baneijee and others 1997 (1) SLR 751 relying upon :

the judgment in Shankarasan Dash vs. Union of India 1999 (2) SGR 567, Babita Prasad:

^d;pthers VS:- State of Bihar and others (1993) Supp. 3 SCC 2681, Union Territory of

Chandigarh vs. Dilbagh singh and others (1993) 1SCC 154, State ofiEiihar iand others vs.v

Secretariat Assistant Successful Examinees Union 1986 and others (1994) 1 SCC:126 and

/ •=. • ;NagMMiahapaiy^^ vs. Vinod Kumar Srivastava AIR 1987 SC 847, the Hon'ble

••Siipreme Court observed thatit was a settled law that iiiclusiori ofone'sni^e in a list;did\

' •iipt bpnfer any right on him/her to the appointment. It was not incrnhbent that all posts

:t,: m^%e authority must act reasonably, feirly and .in pi^lic,interest and

thevbmissi^^ thereof,should not be arbitrary. In para 12 of the jud^ent the Hon'ble;.

,Court precisely observed as under:-

: "12, Considered from that perspective, the question arises: whetherthe
.:: yiew taken by the Tribunal is justified in law? It is tnie that filling up pf'

: t^^ posts ^e for clear or anticipated vacancies arising in the year. It is
yS ;setoe4 1^that mere inclusion of one's name in the list does not confer

; N^y ri^t in him/her to appointment. It is not incumbeiit that all posts
may be filled up. But the authority must act reasonably, fairly,and in

. • ^ and omission thereof should not be arbitrary. In
V V;V:;V.Union of hidia [(1999 2 SCR 567]: 01991 (2) SLR.

779 (SC)], the Constitution Bench had held that inclusipn bf the name:of
a candidate in a merit list does not confer any right to be selected unlessv

; : : the relevant recruitment rules so indicate, liie State is under no legal
duty to fill up all or ^y of the vancaies even though :&e. State acts in,
arbitrary m^er. In Babita Prasad and Ors. V. State of Bihar and Ors.

: [(1993) Supp.3 SCC2681] it was held that mere inclusipnofone's name
^ • m does not .confer on him/her any indefeasible ri^t to

It was fiirther held that the purppse ofmaking panel was to

. - - • : , finalize the, list of eligible candidates for appoihtment. The preparation of
" 7 Vthe,pmel should be to the extent of the notified orantic^ated vacancies. >

Unduly wrong panel should not be operated. In Union Territbry of;
: h . Chandigarh v. DUbagh Smgh and Ors., [(1993) 1 SCC 154]: .[1993 (1)

SLR 451 (SC) it was held that the mere fact that a candidate's name finds
;; V: ' a,place iii the select list as a selected candidate,for apppiiitrhent to a post,

; does not confer on him/her an indefeasible ri^t to be appointed in such
v r postin the absence of any specific rule entitling him to siich ajpippintment.

In State ofBihar and Ors. Vs. Secretariat Assistant Successful ExaimnePs

: .T Ors., [(1994) 1 SCC 126] : [1993 (5) SLR 598 (SC)];it;::
;w held that a person who is selected and empanelled does not pn
account of empanelment alone acquire any indefeasible right to .

; . appointment. Empanelment is, at the best, a condition of eligibility fpr



the^ p appointment and that by itself does not amount to
selection orcreation ofa vestedright toappoinlinent unleiss relevant rules
state to the cont^

17. In ShkpfcMi^m Dash (supra) it was held thatJeven ifla niimber of vacancies are

notified for appointment and adequate number ofcandidates are fotod fit, the successful-

candidates do not iacq^e piy indefeasible right to be appointed against the existing'

;vacancies, inp^a 8the Hon'ble Supireme Court held as under:- iv

"8. In State of Haryana Vs. Subhash Chander Mam^ 15 vacanics of
Subordinate Judges were ^vertised, and out of the selectionlist only 7, who

' had secured more than 55% marks, were appointed, M&bugh under t^^ v
relevant rules ^e eligibility condition required only 45%rmarks. Since the
Hi^ Court; h^ recommended earlier, to the Punjab Government that only :
the candidates securing 55% marks or napire should be appointed as
Subordinate J^ges, the other candidates includejd in tiie select list were not
appointed. filed a Writ Petition before th^ High Goto claiming a right

lof bemg appo^^ the ground that vacaiicies existed and they were. '
qiialifiesd and were fbiind suitable. TTie writ apj^cation was allowed:. While; ;; j,;
reveling the decision of the HighCourt, it w^' observed by this Court that:; ^
it wias open to the Government to decide how many appointments should be

;:-;:ma^^ pei^uaded itself to spell oiit a right in the candidates-r - U
;;becaus.^^^ there were 15 vacancies". It w^ expressly ruled that the
ye^itence does not give a legal rijght to a selected candidate.; v

Similarly, the blaim of soine of thecandidates selected forappointment, who
:,1yke petitiqiiers in Jatendera Kumar Vs. State; of Punjab, was turned .down :l': -̂

:i :v ••••i /V- •- "

would be made. The plea of arbitrariness was rejected in view of the facts
of^e c^e ^d it was held that the candidates did not inquire any right
merelyby applying for selection or even after selection. It was true that that
the claim of the petitioner in the case of Neelima Shimgla Vs. State of
Haiyanaj W^.allowed by this Coiirt but, not on the ^b3md that she had
acq^uired any right by her selection ^d existence ofvaicancies. The feet was
that the matter had been referred to the Public Seiyice Cipmmi which
sent to & government only the names of 17, can^^tes belonging to the
general category on the assipnption that only 17 pipits were to be filled up.
The gbyernment according^ made only 17 ap^omtments '^d stated before

^ey were unable to select and ap^omt more candidates as the
^ not recommended my other c^didaite, Mthis background,
it was observedthat it is, of course,open to the govemnientnot to fill up all
the vacancies for a v^d reason, but the selection camot be arbiti^y :
restricted to a few candidates notwithstanding the nuniber of vacancies and
the availability of qudified candidates an<^ &ere must be a conscious
application ofhmd by the by the government md the High Courtbeforethe
number of persons selected for appointment is restricted. Tlie fact that it was
not fpf the Public Service Commission to t^e a decision in this regard was
emphasised iu.this jud^ent. None ofthe decisions, therefore, supports the
appellant.";/

18. In union of India vs. K.V,Vijesh (supra) the question for determination in the

appeal before the Hon'ble Supreme Court was as to whether the c^didate whose name

appeared in the select list on the biasis of the corupetitive examination acquires a right of

appointoent -iii Government service in an easting or a future vacancy. Relyingupon the

decision of a Constitution Bench of the Court m Shankarasan Dash vs. Union ofIndia the

. . • .... •• .•

•••

I
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tto^bK- Gpurt d '̂ t^^ uphold the order of this Tribunal wfere^ absorption:

was directed solely on the ground that his name was inchidedpn the selet^ li^r p

Tlie Hon'ble: Court also observed that reliance on the judgment of this Court in Prern ;

-;Pr^asli:Vs.lMbn 6f 1984 Supp SCC 687 was; misplaced but^ mthat l̂

notifi6^onreg^ding,recruitment specifically providing that once aperson was d^^d^: ju

successful according to the merit list of selected candidates the appointing authorityfi^d .; ,

:the responsibility to appoint him even ifthe number ofvacancies had undergone achange

:'after his name had been included in the list ofselected candidates. The judgment has ; ;•

furthei: provided that where selected candidates were awaiting appointment, rccru^^ a?

should eithef ;postponed till all the selected candidates Were accommod^^^^^
alternatively, intake for the next recruitment reduced by the; number of candidates

' awaiting appointment^ The Hon'ble Court observed that relying solely on the above

' notification this Court made the earlier quoted observations in Prem Prakash case and, in / ;

the absehcc of such rules governing the appointment of the respondent, the Tribunal yy;i^ ,.

'• therefore not justified in passing the impugned order. In case of Shankaras^,D^h :

; (supra): the Constitution Bench held that success^ candidates did not acc^re ;g
' indefeasible right to be appointed even if the number of vacancies notified^vwere; .::.'V

^ t- V " • available. But it was also observed that the State should not act in arbitrary manner and
r : ,: : : :the decision not to fill up the vacancies has to be taken bonafidely for appropriate

reasons. , -

19. In Union territory ofChandigarh vs. Dilbagh Singh and others the Hoii'ble Apex

•cpurt held that a candidate who finds a place in select list as a candidate selected for

appointment to acivil post, does not acquire an mdefeasible right to be appointed in such

:post in absence of any specific rule entitling him for such appointinent and he could be

aggrieved by his non-appointment only when the administration does so either,^bitrarily

' or for no boha fide reasons. In para 11 ofthe judgment the Hon'ble Court has made th©

: following observation:-

•''11 If we have regard to the above enunciation that a candidate who
place in the select list as a candidate selected for appointment to a

: civil post, does not acquire an indefeasible right to be appointed in such post
in the absence of any specific Rule entitling him for such appointment and
he could be aggrieved by his non-appointment oply when the

i Administration dos not either arbitrarily or for no bona fide re^ons, it
.follows as a necessary concomitant that such candidate eyen if has a
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-vlegitimate exp^^ being appointed in such posts due ,to his name
finding a plsLce in the select listofc^didates, cannot claim to have a ri^t to

;: be he^d before such select list is cancelled for bona fide andvalid re^^rs \
- hot arbifrarily. In the instant case, whenthe Chandigarh Administration
:which received ^e complaints about the unfair and injiidicious .manner in
;vwhich select list of canddates for appointment as conductors in CTU was'
; prepared by the Selection Board con^tuted for the purpose, found those
(: rnmplaints tp be well founded onan enquiry got made in that.regard, weare

unable /find that the Chmdigarh Admmstration had, acted either
^̂ bitrarilyorwithout bona fide and valid reaspiis in cancelling such dubious

I select list 'Hence, the contentions ofthe learned counsel for the respondents
as to the sust^ability of the judgment of CATT under appe^. on the ground

I ofnon-affording ofan opportunity ofhearing to the respondents (candidates
inthe select list) is a misconceived one and is cqiisequently. rejected."

20. InIJ.P. Bhumi Sudhar Nig^ Ltd. Vs. Shiv Narain Gupta (supra) a select panel of

^d the candi^te at No.l did not join and the candidate, at No.2 in the

t ;" :seledt panel w^ hot given appointment order. The High Court dlpwed his claim. It

was found that the project for which the selection was made w^ hpt likely to start, so the

;Hon'l^e Supreme Court observed that non-fillmg up the post cannot be questioned.

and others vs. State of A.P. and others;(sift)ra) the Hon'ble

i Supreme Court observed that High Court in exercise of power ofjudicial review should

not interfere in the action taken by the Government particularly:#ea ^ was some

material for tiie Qoyerrmient to act one in one way pr in other. It was a case ofmass

(:9Py^^ and leakage of question papers which constituted enough reaspn for canceling

ofexamination. In Dr. RMukheqee (supra) the Goviemment has notWcepted the advice

•^ and reconmendation of the UPSC in he matter of selection of the candidate. • It was

/•/; observed that inJatinder Kimiar vs. State ofPunjab (1985) 1SCC 122, it has been stated

that the selection made by the Commission was also recommendatory innature and itwas

open to the Government to either accept the recommendation of the UPSC or departing

.• thbrcftom. The Hon'ble Court disapproved the observation ofthe Tribiinal and held that

•the observation ofthe Tribunal without good reasons did not disturb the order ofmerit of

the selected candidates according to his sweet will but at^e same time itwould not mean,

that the Government could not depart firom the recommendation ofthe Commissioner but

i ifit departs then itmust comply with the requirerhent ofArticle 323 ofthe Constitution.

! V 22. In Union ofIndia and others vs. Tarun K.Smgh (supra) the Director General of

Railway;Protection Fprce cancelled the entire selection process held for the post of

Constable, on the ground of several complaints received by the kaijway Board alleging



>, ^ • iti^pyaCtice. adopted in the process of selection. The Hi^ Govirt allowed the y^t,

vV : i V'^^ition setting aside the cancellation order and directed the appropriate atidibrity^^

: publish the result and complete the selection process. The Hon'ble, Supreme Court in;

:; r "The question for consideration is whetherthe learned Single Judgeof the;: ;
•: y Coiirt was justified in interfering with: ah orderv of ^

: cancellation passed by the competent authority and: directing that the
: P of selection should be completed. Needless to mention that " /

r - subsequent to the order of cancellation, in view of the allegation of y / '
malpractice, the departmental authorities had held an enquiry into; the ,

: . ; ma^^ and the result of that enquiry reveal&d gross irregularities and !
j . illegalities as referred to in the process of selection to a public office,

ii:.: which stands vitiated by adoption of large-scale malpractice, c^not be ^ . y
j^y permitted to be sustained by a court of law. That apart, an.individual y
(. : applicant for any particular post docs not get a right to be enforced by a ; ;

mandamus imless and until he is selected in the process of iselection and ' y: ^ \
. gets the letter of appointment. In the case in hand, much before the so- !

' :• y :called list of selection was approved by the Railway Board, the: order of ' : ;>
cancellation had emanated on the basis of complaints received from so y

yy ; y many quarters. In view of the subsequent findings of the Enquiry" ^.y
;- : s : Committee which has gone into the matter, we have no hesitation in

' coming to Ihe conclusion that the learned Single Judge of the Allahabad y
; ' High Court was wholly in error in issuing the direction in question itod y

y : therefore the Division Bench of the Allahabad High Court was; fiilly ^
; justified in interfering with the said order of learned Single Judge ofthe

: : yy Allahabad High Court. The Division Bench ofthe Calcutta Hi^ Court
committed error in following thejudgment of learned Single Judge of the
Allahabad High Court, The judgment of the Division Bench of the

y/ ; yC^cutta High court is set aside and the judgment ofthe Division Bench
of the Allahabad High Court is upheld. In the circumstances. We alldw^^-'" ^
tlie Union's 'appeals and dismiss the appeals filed on behalf of the " ^ '

:y individual candidates. The appeals arc disposed of accordingly. Any
other questionof law remainsopen."

ly 23. The facts of the present case now be examine in the backdrop of the principles of

law laid down in the cited judgment. The reason given in the coimter by the respondent '

; for canceling the recruitment and the selection process is that-a complaint was received

that some candidates who did not know.how to play band instrument have ^so found i: ; :

y th^ii place in the provisional select penal and to verify this complaint the Joint

Commissioner carried out a retest of all the selected candidates who were on the .

provisional listandaccording to his report except tvro the candidates were found wanting

in tke slciU ofplaying the band instrument. Some other complaints were also received

i agmnst; the malpractice m the selection process.; According to the counsel for

; , yrespondents even if the malpractice were not established but the competent authority the

Conirn^ssioner of :Police was satisfied that the selection was not fair and proper as it

i "v
• •3



;^idnot possess the skill ofplaying the baiid inslrmnent his decision
;i^rancelii^^^ selection process and hold^g the selection a&esh cannot be caUed

question/:

''''' ® once tt has beeii jsondndtsi by a

^ candidates have selected. But none of he rule
«^tfed,the Commissioner of PoUce to go into the compttnt received against the

iV;^ and decide whether the selection process was fsfr; just, in accordance

: >«Ih the rules md departmental instructions or not. Therefore holding of letest by the
seniot;ofScers of the police mider the orders of the Commissioner caiinic«4^4stioned
onthe ground that it isnot provided in S.0.258. '

25. We have perused the departmental file which contains the complaints and the

...reports of the Commissioner, the Joint Commissioner and the hbtes including die report
. . ..Q^ Commissioner who conducted the retest and had suggested .f6r;holdiiig the

- selection afresh. Agreat deal emphasis has been laid by the couhsel for applicant that
there is no doc^entary evidence to show that the applicants were called for retest and

; retest was conducted, hideed in the letter referred to by the respondents, the candidate

>was called^m their identity card but the letter also did not mention they were called for ^

verification of their testimonials and documents. The proceedings on the departmental

•: , .recprd^^ ^Howcd that the retest was conducted by the Joint Commissipher and there is no

reason ^hy we shoiJd disbelieve the report of a Joint Commissioner ofPolke in this

regard, Skill ofaJoint Commissioner in conducting the retest h^ dso been questioned

: vb^ our view he is asenior ofBcer and we cannot discard the test conducted by him

... simply because he was not an expert in playmg the b^dinstrument himself. '

j 26. The perusal of the departmental record has corroborated the allegations made in

: were complaints against the fairness; in the selection process.

Some irregd^^ were pointed out which as per the report ofthe Joint Commissioner

•: W0reproved since out of16 candidates only two.were found to be hayuig a

skill ofplaying band instrument. The others were found wanting in ^s sl^ll. .;As a

r- i-esujt, we ;are of the considered view that the Comihissioner of Police had sufficient

; ? decide about the recruitment. The decision ^en by him for

!;•-
•• i--
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;be:f"orbonafide reason.

27. :; The result ofthe above discussion is that we do not find merit inanyvof these two

;dAs. They are disniissed but vwthout costs.

:(P.R.TIWARI)
Member (A) '

;.'sd';;.

• •. •••: :•

(M.A;.ipAN); ""'"/sr
Vice Chaimian (J)




