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g {b) That Rule 8 {d) of Delhd Police (Punishment and Appeal) Rules, 1980 \%
o declared wltra virus 821 of Delhi Police Act, 19807,

However, st the time of arpuments he restricied his

1

challenging the summary of allegation, findings and the orders passed by the
disciplinary authority and the appellate suthority, No argument was made

with regard to second prayer made in the OA. Therefore, we shall be

restricting ourselves to the srguments advanced m the court.

-2

it is submitted by the aprxhczml that =n enguiry was initisled apamst
him and SI Anil Berwal vide order dated 194.206061 by the Jomt
id Commussioner of Police (on the basis of some strictures passed by the
Sessions Court sgainst the Investigation Officer) which is in violation of
Rule 13 of the Delhi Police (Pumishment and Appeal) Rules, 1980
{hereinafter referred to as “the Rules, 19807) because it any stmotures are
made, power is given to Deputy Comumssioner of Police to decide whether
any further investigation into the matter is necessary or not, whereas m ths
case Jomnt Commissioner of Police had ordered to uutiste an enqury.
Therefore, the order dated 19.4.2001 1tself 1s bad m law and 15 hiable to be
quashed. He firther submitted that the order of punishment passed by the
disciphnary authority is in violation of Rule 16{ xt) of the Delhi Police
{Punishment & Appeal) Rules 1980 as applicant was not mformed about the
proposed punishment which was infended to be passed aganst hum.
Moreover, no mdependent fimding has been recorded by the disciplinary
authority which is necessary as per Ruie 16 {x) of the Rules, 1980 .
3. He fipther submatted that the punishment order has been }: ssed 1 ¢

mechanical manner mﬁouf, apphicaiion of mind because even though the

charge against the applicant was that he did not supervise the investigation

5

properly whereas m the finding submitted by the Enguzry Officer it ha

. 1,,.1,3 PR LR Setald o N LU P N .
been held that spphicant submitied a conbradicting report  than the post




— =
thal even the ACP and Depuly
Consmissioner of Polivs had visited the scens and as por their opimien
also, it was a case of swcide and therefore, spplicant alone could not have
been punished leaving the senior officers as well as the Investigating Cificer
SI Shri Al Birwal as i amounis to discrommation.  He further submitted
thet the findmgs recorded by the Enquiry Officer are abéohztr:}}y pervVerse
because Dr, K.L.Sharma himself stated n Jus cross examimation that he had
1ot given any opinion as to whether this was a case of exphicit homucide or
em'deﬁ act of swicide. On the conirary, he stated that sumple shp knot m
hgature handing 1s diagnostic of suicide. Counsel for applicant thus
submitted that since there was no evidence available to suggest that it

could be a case of murder and all the evidence suggested it to be a case of

suicide, therefore, the pumishment awarded to him is without any basis

therefore} the same needs to be guashed and set aside.
4. OA 15 opposed by the respondents who have submiited that applicant
has been dealt with departmentally on the basis of serious strictures passed

by the Hon'ble learned Additional Sessions Judge Shri A K. Garg in the case
!

which was {iled by applicant who was the then SHO. Since the charge was

found to be proved in the enquiry, the disciplinary authority has nghtly
passed the pumshment order which has been upheld by the appellate
authority aiter dealing with the pomts raised by apphcant. Therefore, this
OA  warrants no mterference. Counsel for respondents submitted that as
per Rule 16 (xit) { ¢ ) it is no longer required to give proposed punishment,

in the notice to the delinquent before imposing the pumishment, on the point

of departmental enquiry having been initisted by the Jomt Commissioner
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strictures made by criminal courts, the concerned Deputy Commussioner of
Police shall initiate necessary disciplinary action against the police officer
against whom strictures have been made. But in case such procesdings are
iitisted against an Inspector of Police, informetion shall be sent to the
Additional Commissioner of Police concerned, meaning thereby that the
Additional Commissioner of Police had to be informed about the initiation
of the enquiry. If enguiry has been matiated by the Jomt { Commdssioner of
Police, no prejudics can be said to have been caused to applicant because the
object of initiation of enquiry is io afford an opporiunity to the person
concemed. to defend himself against the charges levelled against him. She
relied on the theory of prejudice as discussed m the mdvmuxt given by
on’ble Supremne Court 'in the case of Managing Bﬁrestor, ECIL Vs,
B.Karunakar and Ors reported in JT 1993(6) SC 1). As far as the charges
are concerned, she submitted that since serious strictures were passed by the
learned Additonal Sessions Judge himself, nothing more need to be stated
and since case was challan-ed by the applicant in his capacity as SHO, he
was fully responsible for the over all supervision in the investigation for
not adding corect Section i the challan or the charge sheef. She also
submitted that though the sentor officers had visited the scens of occurrence
but the applicant cannot gel absolved of his responsibility and, therefore, no
mierference is called for in the OA. The same may be dismissed.
5. We have heard both the counsel and perused the pleadings as well.

Aahm‘te'hv enquiry in this case has been initiated agamst the applicant by

S




the Joint Comuniszioner of Polive on the basis of stricturss passed by the
learned Additional Sessions Judge, Shri AK.Garg, by observing that
Inspector did mot supervise/investigate the case properly which was
defective and it was not conducted in a proper manner, as a result of which
accused person was discharged by the Hon'ble Additional Sessions Judge.
The allegation made agamst the applicant in the summary of allegation is
that as per the post mortem report, it was a case of homicidal and a murder
case was made out. But in spite of if, the case was not registered U/S 302

IPC instead challan U/5 306 IPC was filed m a routine manner which was
subsequently emended by adding Seciion 304 B iPC. The enquuy Officer
after examinmg number of prosecution and defence witnesses as well as
Court Witmesses ultimately gave lus finding holding that Shii Sher Singh,
the then SHO, Nangloi and SI Anil Berwal are responsible for submitting
conifradictory report in the case. They should have obtained legal opimion in
case of confradiction. On the basis of the finding given by the Enquiry
Officer, t_he disciplinary authority passed an order dated 24.5.20602 whereby
S Amil Berwal was exonerated holding that he had only less than one year
service. But as far as applicant is concemed, he was awarded punishment
of forfeiture of three years approved service permanently by entailing

proporironate reduction m lus pay ( pages 12 adid ). Being aggrieved,

Ly =
apphcant filed his appeal which was rejected by the Comnissioner of Police

vide order dated 4.8.2003. It is in these circumstances that applicant has

approached the Tribunal.

6. As far as the contention of applicant’s counsel that the proceedings
are vitiated in view of violation of Rule 13 of the Rules is concerned,  we

j’%/
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find no ment i the submission because m any case even though the Deputy
Commissioner of Police, was to matiate the enquary agamst an Inspector,
information was required to be given (o the Additional Commussioner of
Police concerned. If the gnqui:qr was inttiated m place of Deputy
Commussioner of Police by the Jomnt Comunissioner of Police, it would not
have caused any prejudice to the apphicant because ultzmately mere initiation
of enguiry does not ental punishument unless the chage aganst the
delinquent is proved in the enquiry where he is given [ull opportunity to
defend himself. Therefore, merely, ause cnquiry was infiated by the
Jomt Commissioner of Police in place of Deputy Commussioner of Police it
cannot be sad that the enfire proceedings get vitiated. Moreover what
Deputy Commissioner of Police could do,could always be done by the
higher anthonity 1.e. Joint Commissioner of Police, therefore, tl:is comtention
1s rejected.

7. Sunilarly, second ground regarding violation of Rule 16 (xii) of the

. Tules as submitted by the counsel for wpplicant, for not informing the

apphicant about the proposed pumishment, has also to be rejected, as it is
totally musconceived. Rule 16(xi) of Delli Police (Punishment & Appeal)
Rules, 1980 for ready reference reads as under:

“(xu1) Ifthe t’ii’scipljn" ¢ suthorits v, having Iegtf;rd to lus findings on
the charges, 15 of the opinton that a major pums}unbm 1s to be
awmda,d, he shali-

(a) furnish to the accused officer free of charge a copy of the report of the
Enquiry Officer, together with brief reasons for disagreement, if any,
with the finding of the Enguiry Officer.

&

qb) Where the disciplinary auwihority 1s himself the EnguiryOfficer, a

tatement of s own findmgg, and
\"’\/—
\\‘
|4
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{c} W the disciphinay ;aLQ, writy, having regard to ats Hndine on all or any
of the charses and on the bams of the evidence adduced dunne the

Y

enquiry is of the opimon that any of the penalties specified i rule 54
to vii) should be mmposed on the Police Officer, if shail make an order
imposineg, such penaity and it shall not be necessary to give the Police
Officer any oimortumtﬁn of making Ieprecemation on the penaltv
proposed (o be mposed”.

Perusal of rwle 16(xii) (¢) makes i abundanily clear that if disciplmeary
authority LLLLI&&? to impose any of the }wncﬁm specified m rule 5 {1 to vir)

it shall not be necessary to give the Police Officer anv opportumity of maks

representation on the penalties proposed o be imposed. Therefore, this

contention 1s also rejected.

8. LCommg to the mernits of the case, we find some force m the
submissions made by the counsel for applicant. We have gone through the
entire records and find that the whole charge against the applicant in the
enquiry was that he had given report which was contradictory to the post
mortem report because n the post morlen: report, it has indicated that this
was a case of homicidal and a2 muader case, .\Vhblc‘;ds the case was not
registered under Section 302 IPC. However, from the detailed report
mbﬂﬁtted by the enquiry officer, it is seen that Shri S.K. Khanna PW-3 had
clearly stat e a Commitiee was constituted in which he was nominated as
Chairman zmﬁ his two other colleagues namely, Dr.X K Banerjee and Dr.
R.K.Sharma were members but he neither visited the scene of crime nor

examined the dead body physically. Afler piving various possibilities, he

clearly stated that it cannot be said m this case whether death was homicidal

or suicidal. As far as Dr. K.L.Sharma, Sr.Chief Medical Officer and head of
the Departinent of Fo ru sic Medicme, Subzi Mandi is concemed, he had

ort bul even he stated on cross

conducted the post mortem and pave his e

a0
j‘
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examination, that he had not piven any opinion expressly s to whether this
is the case of explicit homicide or evident act of suicide. On the contrary he
specifically stated that simple ship knot in Ligature handing is diagnostic of
suicide. Not only this, during cross examination, even SDM stated yes to the
question whether the deceased had committed suicide. Even Shri Rajesh
Kumar, ACP Punjabi Bagh deposed that he had inspected the scene of
crime and enquired from the neighbours who revealed that the door of the
room was bolted from inside and the neighbours had broken open the same.
There was no window and out let in the room. The husband and the landlord
were not present at that time. The same was reiterated by ACP (Retd.) Tilak
Nagar that the daughter of the landlord had told the ladies that the door was
closed from mside and was broken open by the persons who gathered over
there. Apart from it, the enquiry officer himself has stated before conclusion
that most of the pleas raised by applicant are admissible being matter of
record which shows that out of 40 pleas raised by the applicant, only 5 to 11
were not admissible but rest were found to be accepted in law. Moreover,
admittedly, ACP and even DCP had opined this to be a case of suicide on
the basis of evidence which had come forward/when they -visited the -scene
of occurrence. All these facts, as mentioned above collectively, show that
there is no material evidence on record to show th;ar. applicant had given
report which was contradictory to the post mortem report as suggested in the
summeary of allegation. In fact as stated above, Dr. K .L.Sharma, who
conducted the post mortem reportt, himéelf siated that no opinion was
expressed in the report whether this was a case of' explicit homcide or

evident act of suicide and he rather stated that simple slip knot in higature

K

N



_appellate authority were carried by strictures passed by the learned

——(‘\_,’

hanging is diagnostic of suicide. In these ciroumstances it 15 not understood

how the authorities have ie {o the '.,onclumon that the charge sheet Hled

by the applicant was coniradictory to the post mortem repot.

9. It scems the enquiry officer, as well as, the disciplinary authority and

3

Additional Sessions Judge and they have imposed punishment simply on the
basis of those strictures. However, the position in law is quite different. If
the person could be punished on the basis of strictures alone, there was no

need for the avthorities to hold an enguiry against the applicant. In fact it

‘1

would be relevant to quote Rule 13 of Delhi Police { ?mu&immni & Appeal)
Rules, which for ready reference reads as under:

“Strictures by court- 1.In cases in which strictures are made on the
conduct of a police officer by a Sessions Court or by a Metropolitan
Magistrate’s court but no specific recommendation s made by the
court making such strictures that an enguiry should be made, the
Deputy Commissioner of Police will decide whether an mvestigation
to the matter is necessary. If he decides that investigation shall be
made, the procedure for investigation shall be as lad down i Rule 16
below.

2. When strictures on the conduct of a police officer are made by the
HIOh Court and are communicaied to the Delli Admuustration, the
appointing authority shall proceed to take action in accordance with
the mstructions of the Delli Administration.

3. In cases where serious charges anse from stmctores made by
criminal courts, the concerned Deputy Commissioner of Police shall
inxiate necessary chsc;.phn aTy action against the police otficer against
whom strictures have been made. In case such procecdings are
initiated agamst an In“pmtor of Police, information shall be sent to the
Additional Commussioner of Police concerned”.

Rule 13 makes it clear that if any sirictures are made by the Session Court
without any specific recommendation then it hes fo be decided by the

authority concerned, whether any investigation mio the maiter 18 necessary

K
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Lall be initisted as laid down under Rule 16 of the Rules which means a
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erson cannot be punished straight way on the basis of stoctures passed by e
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Court, undess the charges are proved against the applicant concerned m the

enquiry on the basis of evidence which comes on record. In the enquiry,

ho

wever, there is no evidence to susgest that applicant had filed a

contradictory repoit, evidence is to the conirary a5 explamed above,

ih"reforc the findings, according to us, 2 nut based on any evidence.
16, In the mstant case, we have noticed that might from the stage of

mifiation of enquiry all the officers have been carried by the sirictures

passed by the learned Additional Sessions Judge whereas in an enguiry,

pumishiment can be imposed only if some evidence comes on record during

the enquiry. We find even though there is no mdependent evidence which

has come up against the applivant in the enquity, yet he has been imposed

the pranshment which is not at all the intent of rule 13, We are satisfied that

i

cannot be stated on the basis of evidence which has come o1 record, that

appiicant had submitted a contradictory charge repott then the post mortem

repott.

11.

It is also sesn that the Tnvestigation Officer SI Amil Berwal has been

totally exonerated of the charge even though he had investigated the case,on

the ground that he had less then ome year of service and no action has been

talcen agamst the ACP and DCP also even though they had similar Opimon,

that this was a case of suicide. We see no justification why applicant alone

should be held guilty of not supervising the investipation PIOperly or

\

V
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inposed the punishment. From. the perusal of order dafed 24.5.2002

seen thut Disciphinary authority has observed that applicant
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his experience in a more effective way to supervise the mvestigaiion by nis
jumior officer and to guide him properly. He ha ; also observed that senior
officers who were also mvolved cannot exonerate him of his faults and the

Sailure of others cannot come to his rescue meauing thereby it is not even

disputed that ACP and Addl DCP visited the scene of crime and they also
failed in their duties. If the reasoning of disciplinary authority is to be

accepted, then the same will hold good for the ACP and Adal DCP as well

because they had also visited the scene of crime and could have puded the

investigating officer and SHO in the right direction which was admatiedly

not done, therefore, according (o us, applicant slons could not have been

Q?t llf \\MQ‘L\ {\]‘\ (/P.-\Ub\,g NS {)LQQ‘&\,U \:I{‘ l) Q(LL zlLl\‘()g‘fJL\DLLg ,g
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punished, 4p°
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12, Apart from 1 i the most mmportant aspect 1s, that even the Doctor, who

had conducted the post mortem was not sare m his reporf, whether this was
3 case of explicit homicide or evident act of suicide

13, In view of above discussion, we are of the opimion that the findings
given by E.O., punishment imposed on the applicant by the disciplinary
authority and the appellate order cannot be sustmned. Therefore, the
findings, orders passed by the disciphnary authonty as well as the appellate

4

authority are quashed and set sside. OA 15 accordingly allowed. No order as

2

10 costs.
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{Mrs. Meera Chhibber } { VX, Mujotra )
A iy N
Memniber {J} ‘ Vice Chairuan (A}

Y.). o4




