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New Delhi, this thel9Hx day of TULY 2005
Hon’ble Mr.Justice V.S. Aggirwal, Chairman

/ Hon’ble Mr,V.K. Majotra, Vice Chairman (A)
Hon’ble Mr.Justice M.A. Khari, Vice Chairman (J)

Z

0.A.77712002

1. Shri K. Venkata Rao,

2.. Shri A.R. Sastry Retd. Guard

3 National Federation of the
Railway Pensioners’ Association
Represented by its General Secre tary,
And President, Railway Pens1onegks

Association rep. by Shri K.S. uf]'"thy ....Applicants
9 ((By Advocate: ShriY. R:a}j-@il.gtl‘)ﬁpal Rao witli 8hri Y. Rarnésh)
| versus
1. Union of India represented

by its Secretary to Governmefit,
Ministry of Rallwavs
Rail Bhawan, NPW‘ Delhi.

- 2. Railway Board represented by

It’s Chairman, Rail Bhawan,
New Delhi

3. Deputy Director Finance (Estt.) I
Railway Board, Rail Bhawan,
New Delhi ' ....Respo_ndents
(By Advocate: Shri B.S. J ain)

0.A.980/2000

S.P. Puri and 12 others : , .
as per memo of party ....Applicants




(By Advocate: Shri B.S. Mainee)
Versus

1. The Chairman Railway 13oard,
Rail Bhawan, New Delhi

2. The Deputy Director FFinance,

(Estt.) I1I, Railway Board,
Rail Bhawan, New Delhi

3. The Divisional Accounts Officer,
Northern Railway, New Delhi

4. The General Manager,
Northern Railway,
Baroda House, New DNelhi ....Respondents

(By Advocate: Shri R.L. Dhawan)

0.A.1044/2001

Tejpal and 33 others
as per memo of party ....Applicants

(By Advocate: Shri B.S. Mainee)

versus

1. Union of India through its
Secretary, Ministry of Railways,
Rail Bhawan, New Dslhi

2. The Chairman, Railway Board,
Rail Bhawan, New Delhi

3. The Dy. Director Finance,
(Estt.) Ill, Railway Board,
Rail Bhawan, New Delhi.

4. The Senior Divisional Accounts Officer,
Northern Railway, D.R.M's Office,
New Delhi.

5. The Senior Divisional Accounts Officer,
Northern Railway, D.R.M's Office,
Ambala Cantt.

6. The General Manager,
Northern Railway, Baroda House,



New Delhi. ....Respondents
(By Advocate: Shri R.L. Dlinwan)

0.A.3342/2001

V.M. Ponnusamy and 125 others
as per memo of party ....Applicants

(By Advocate: Shri B.S. Mainee)
versus
Union of India through its
Secretary, Ministry of Railway,
Rail Bhawan, New Delhi and 20 others ....Respondents
(By Advocate: Shri R.L. Dhawan)

0.A.3253/2002

Gurdial Singh,

S/o Shri Sewa Singh, -

R/o House No0.550, Sector-8,

Faridabad (Haryana) ' ....Applicant

31 (By Advocate: None)

1 Versus

1. Union of India,
Through its Chairman,

| Railway Board, Rail Bhawan,
| New Delhi.

2. General Manager,
Northern Railway,
Baroda House, New Delhi

i 3.  Divisional Railwny Manager,
‘ Northern Railway,
Nawab Yusuf Raad,
Allahabad : - ....Respondents

i : (By Advocate: Shri R.L. Dhawan)

0.A.1884/2003

Vishwanath Mishra and two others |
as per memo of party ....Applicants

)




~ (By Advocate: Shri B.S. Mainee)
Versus

ik 1. The Union of India,

ik Through the Chairman, Railwa' Board,
1 Ministry of Railways (Bharat Serkar)
i Rail Bhawan, New Delhi

it

{ L 2. Shri S. Sri Ram,

i Dy. Director Finance (Est).III,

E Railway Board,Rail Bhawan,

{ New Delhi

i

e 3.  The General Munage, N.E. Railway,

g! Gorakhpur

i 4. TheF.A.&C.AO,

; | N.E. Railway, Gorakhpur

i 5. The Divisional Rail Manager,

1} : N.E. Railway, Sonpur, Saran

' 0. The Divisional Accounts Officer,

1;! N.E. Railway, Sonpur,

Ik District — Saran ....Respondents

I

" (By Advocate: Shri R.L. Dhawan with Shri Rajinder Khatter)

! 0.A.1893/2003

g J.P. Kudesia and 26 others |

an as per memo of party ....Applicants
(By Advocate: None)

x versus

1. The Union of India through
The Chairman
Railway Board, Rail Bhawan,
New Delhi

2. The Deputy Director Financial (E:ast) I,
Railway Board, Rail Bhawan,
New Delhi

3. The Senior Divisional Accounts Officer,
Northern Railway,




Nawab Yusuf Road,
Divisional Railway Munager Office,
Allahabad

4, The Senior Divisional Accounts Qfficr,
Central Railway,

Divisional Railway Manager Office,
Jhansi

5. The Senior Divisional Accounts Offi(::m','
N.E. Railway,
Divisional Railway Manager Office,

Gorakhpur ....Respondents

(By Advocate: Shri R.L. Dhawan)

v 0.A.1894/2003

M.P. Srivastava and two others
as per memo of party ....Applicants

(By Advocate: Shri R.K. Shukla,proxy for Shri A B.Lal Srivastava)
versus

1. Union of India, through
The Chairman Railway Board,
Rail Bhawan, New Delhi.

2. . The Secretary to Govt. of India,
Y Department of Pension and Pensioners Welfare,
Sardar Patel Bhawan, New Delhi.

3. The General Manager,
Northern Railway,
Baroda House, New Delhi

4.  The Divisional Railway Manager,
Northern Railway, Allahabad Divisior,
Nawab Yusuf Road, Allahabad

5. The Senior Divisional Accounts Officer,
N. Railway, Allahabad Division,
Nawab Yusuf Road, Allahabad ....Respondents

(By Advocate: Shri R.L. Dhawan)

s 0.A.1896/2003

Mr.Ashoke Kumar Sanyal and 162 others
As per memo of party .Applicants



(By Advocate: Shri Ranjan Mukherjee)
Versus
1. Union of india through
Ministry of Railways,
Rail Bhawan, New Delhi.
2. Chairman
Railway Board,
Rail Bhawan, New Delhi
3. General Manager,
South Eastern Railway,
Garden Reach, Calcutta

(By Advocate: Shri R.L. Dhawan)

0.A.2662/2003

H.N. Chowdhury and 30 others
as per memo of party

(By Advocate: Shri B.S. Mainee)

versus
Union of India, through

1. The Secretary,
Ministry of Railways,
Railway Board, Rail Bhawan,
Raisina Road,New Delhi-1

2, The General Manager,

South Eastern Railway,
Garden Reach, Calcutta

3. The Divisional Railway Manager,
S.E. Railway,
Adra
(By Advocate: None)

0.A.114/2004

Shri Ram Kumar Shukla,
Aged about 76 years,

Son of Shri Rattan Sharma
Resident of 555-KHA 153,

....Respondents

....Applicants

...Respondents

“



New Shindhu Nagar,
Manas Nagar, Lucknow ....Applicant

(By Advocate: None)
versus |

1. Union of India, through
The General Manager,
Northern Railway, Baroda House,
New Delhi

2. The Senior Divisional Accounts Off|::pr,
Northern Railway, '
Moradabad

3. The Chairman, Railway Board
Rail Bhawan, New Delhi

1

4. The Senior Post Master,
Chowk Head Office,

Lucknow ....Respondents

(By Advocate: None)

0.A.115/2004

Sardari Lal Mehta
Son of late Shri Ram Piara,
v Age 76 years,
Ex. Special A-Guard,
Now R/o H.No.42-A, MIG Housing Board,

Kalka ....Applicant

(By Advocate: Shri D.R. Sharma)
versus

1. Union of India through
The General Manager,
Northern Railway, Baorda House,
New Delhi

2. Divisional Ralilway Manager,
Northern Railway,
Ambala Cantt.

3. Secretary, ‘
Ministry of Personnel, Public Grievangis
And Pensions,



Deptt. of Pension and Pensioners Weifire,
New Delhi.

4. Senior Divisional Accounts Officer,

Northern Railway,
Ambala Cantt.

5. Manager,
Punjab National Bank,
Kalka
(By Advocate: Shri R.L. Dhawan)

0.A.116/2004

Shri Satya Pal Wadehra and 5 others
As per memo of party

(By Advocate: Shri B.S. Mainee with Shri D.F. Sharma)

versus

1. Union of India through
The Chairman,
Railway Board, Ministry of Railway,
Rail Bhawan, New Delhi

2. General Manager,
Northern Railway, Baroda House,
New Delhi.

3. Divisional Railway Manager,

Northern Railway,
Ferozepur Cantt.

(By Advocate: Shri R.L. Dhawan)

0.A.117/2004

Partap Rai and 3 others
as per memo of party

(By Advocate: Shri D.R. Sharma)
versus
1. Union of India through
The Secretary,

Ministry of Railways,
Rail Bhawan, New Delhi.

...Respondents

....Applicants

...Respondents

....Applicants



TR

9

—n

DivisionalRailway Manager,
Ambala Division,
Ambalag

Secretary,
Ministry of Personnel,

Deptt. of Pension & Pensioners Wal“are,
~ New Delhi

General Manager,
Northern Railway,
Baroda House, New Delhi.

5. Senior Divisional Accounts Officer,

. Northern Railway, Ambala Division,

v Ambala .Respéndents

(By Advocate: Shri R.L. Dhawan)

0.A.118/2004

Kundan Lal and 6 others
As per memo of party ....Applicants

(By Advocate: ShriB S, Mainee with Shri D.R £harma)

versus

> 1. Union of India through
The_Chairman,Railway Board,

Ministry of Railway, Rail Bhawan,
New Delhi

2. General Manager,

Northern Railway, Baroda House,
New Delhi.

3. Divisional Railway Manager,
Northern Railway,

Ambala Division Ambala ....Respondents

(By Advocate: ShriR . Dhawan)

0.A.749/2004

Shanti Devi widow of Late Shri Joti Swaroop, Driver (A),
Aged about 70 years,




/ 10

Pratap Nagar. Street No.2, Near Railway Diggi.
Bathinda '

(By Advocate: Shri D.R. Sharma)

versus
1. Union of India through General Maiager,
Northern Railway, Baroda House,
New Delhi
2 Divisional Railway Manager,
Ambala Division,
Ambala
3. Senior Divisional Accounts Officer

Northern Railway, Ambala Cantt.
4 Manager,
Punjab National Bank, Bank Street,
Bathinda
(By Advocate: Shri R.L. Dhawan)

0.A.708/2005

John Kunchandy, aged 77 years,
S/o J K. Kunchandy, '

Retired "A’ Grade Guard,

Southern Railway, Madras Division,
Residing at : Kottayadi Thekkathil,
Thrippilazhikam P.Q

Kollam-691 509

(By Advocate: None)

versus

1. Union of India represented
The Secretary to the
Government of India,
Ministry of Railways,

Rail Bhawan, New Delhi.

2. The General Manager,
Southern Railway,

....Applicant

...Respondents

....Applicant
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Park Town P.O.,
Chennai - 600 003.

The Divisional Railway Manager,
(Personnel), Southern Railway,
Madras Division, Madras-3

The Divisional Accounts Officer,
Southern Railway, -
Madras Division, Madras-3 ....Respondents

(By Advocate: Shri R.L. Dhawan)
0.A.997/2005

Senior Citizens Organization of
Railway Employees (SCORE) and 4 others
As per memo of party | ‘ ~ ....Applicants

(By Advocate: None)
versus

1. Union of India, through
The Secretary,
Railway Board, Rail Bhawan,
New Delhi

2. The General Manager,
Western Railway,
Headquarters Office,
Churchgate,
Mumbai-400 020

3. The General Manager,
Central Railway,
Headquarters Gffice,
Mumbai CST, ‘
Mumbai-400 001 ....Respondents

(By Advocate: Shri R.L. Dhawan)
Order

Justice V.S. Aggarwal, Chairman

Following question has been referted fur consideration of a Larger Bench

by the Ernakulam Bench of this Tribunal:

Ao
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“In the light of the Govt. of India. Department of Personnel and
Pensioners Welfare, O.M. dated 10.7 98 as adopted by the Railway
Board by their letter dated 10.3.98, for revision of pension of pre-
1986 running stafl’ pensioners with eifect from 1.1.1996, whether
the direction of the Principal Bencti :f this Tribunal contained in
the order dated 22.1.2002 in ()", No0.2425/2000 and M.A.
No0.2879/2000 of adding 75% notiemal pay as on 1.1.86 to the
notional pay arrived at as on 1.1.86 ix torrect law.”
2.The same question was pending before some of the Benches of this
Tribunal.  Therefore, the petitions were taken in the Principal Bench for
consideration and decision of the abovesaid controversy.
3.At the outset, in all fairness to the fespondents’ counsel, it must be
mentioned that during the course of submissions, it was pointed that keeping in
view the number of petitions that were pending in different High Courts, they
have already moved the Supreme Court for adjudication of the same
controversy. However, no order as yet has boen passed. In the meantime, the
Delhi High Court had directed that Larger 3ench should be constituted at the
earliest. Itis in this backdrop that the aforesaicl petitions have been heard.
4.All the applicants had retired as Guaiis/Drivers etc. These posts come *
under the category of running staff. They are: entitled to running allowance which
is based on kilometers covered every month.
5.The running allowance admissible to the said staff is also included in the
average emoluments at the time of retirement {5 work out the pension admissible
to such staff. This is in accordance with Rule 2544 of Indian Railway

Establishment Code (Vol.2) for calculation of I}-# average emoluments. The said

rule reads:

2544.(C.S.R.486) Emoluments: #nd Average Emoluments —
The term "Emoluments’, used In these Rules, means the
emoluments which the officer vas receiving immediately
before his retirement and inclucles —



(a) pay other than that drawr in tenure post:

(b) personal allowance, which is granted (i) in lieu of loss of
substantive pay in respect o a permanent post other than a
tenure post, or (i) with the specific sanction of the
Government of India, for any other personal considerations.

Note — Personal pay granted in lieu of loss of substantive pay
in respect of a permanent fiist other than a tenure post shall
be treated as personal g b«j}fwance for the purpose of this
article.  Personal pay i,';ln:tj'éimted on any other personal
considerations shall not be treated as personal allowance
unless otherwise directed py the President.

© fees or commission if they are the authorized emoluments
of an appointment, and eir(sgx' I addition to pay. In this case
"Emoluments’ means the éverage earnings for the last six
months of service:

(d) acting allowances of én officer without a ‘substantive
appointment if the acting séyvice counts under Rule 2409
(C.S.R. 371), and allowances drawn by an officer appointed
provisionally substantively or appointed substantively pro
tempore or in an officiati'rig:bapacity to an office which is
substantively vacant and of iwhich no officer has a lien or to
an office temporarily vacarit it‘% onsequence of the absence of
the permanent incumbent on leave without allowances or on
transfer to foreign service:

(e) deputation (duty) allowancizs:
(f) duty allowances (special tiy); and

(9)(i) For the purpo&g’na;. of calculation of average
emoluments — Actual amlint of running allowances drawn
by the railway servant ciring the month limited to a
maximum of 75% of the other emoluments reckoned in
terms of (a) to (f) above.

i

gratuity — The monthly averadie of running allowances drawn
during the. three hundred ang sixty-five days of runhing duty
immediately preceding thes yi':l’g’; te of quitting service. 'imited to
75% of the monthly évelff".;ﬁ;};;e of the other emoluments

(i) For the purpose of gra'tt_..lhgy and/or “death-cum-retirement

reckoned in terms of items {&) to (f) ‘above drawn during the -

same period.

Note — In case of an officef \,‘n‘lvi.th‘ a substantive appointment
who officiates in another ain(ufsjbintment or hold a temporary

appointment, "Emoluments’ means — |

Nby_—<



(a) the emoluments which woLild be taken into account under

this Rule in respect of the appointment in which he officiates

or of the temporary appointrneiit, as the case may be, or

(b) the emoluments which would have been taken into

account under this Rule hai he remained in his substantive

appointment, whichever are nore favourable to him.”
In this process, the emoluments are drawn taking into account 75% of the other
emoluments in accordance with the abovesaid Rule.

6.All the applicants had Superannuated prior to 1.1.1986. When pay

scales of the railway employees were revised from 1.1.1973 under the Railway
Services (Revised Pay) Rules, 1973 the Railway Board had intimated thai
existing percentage of running allowance ‘wvould continue for the time being
though it was under revision. In a subsequent letter, percentage was reduced to
45% retrospectively from 1.4.1976. The same had been quashed by this
Tribunal. At this stage, it is relevant to menticn that the abovesaid reduction was

on account of some local instructions. The Railway Board had issued an

amendment to Rule 2544 on 5.12.1988. i yave the amendment retrospective

effect which was subject matter of challenge: earlier in this Tribunal. The FuI\IJ
Bench of this Tribunal had quashed the afuresaid amendment in so far as its
retrospective effect was concerned. The Hupreme Court considered the said
controversy in appeal against that order of ! iis Tribunal reported as Chairman,

Railway Board and others v. C.R. Rangadhi:imaiah_and others, (1997) 6 SCC

623. It upheld the order of this Tribunal to 1= extent the said amendment was
given retrospective effect to reduce the meximum limit from 75% to 45% in
respect of the period from 1.1.1973 to 31.3.1579 and reduce it to 55% in respect
of the period from 1.4.1979, as arbitrary. Tiw: findings of the Supreme Court in
this regard are: |

“34. The learned Additional Sulicitor General has, however,
submitted that the impugned ameridments cannot be regarded as

At —c
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arbitrary for the reason that by the raduction of the maximum limit
in respect of running allowance frr)m 75% to 45% for the period
1.1.1973 to 31.3.1974 and to 55% from 1.4.1979 onwards, the
total amount of pension payable to the employees has not been
reduced. The submission of thr’) learned Additional ‘Solicitor
General is that since the pay scalg»'l had been revised under the
1973 Rules with effect from 1.1. 1973, the maximum limit of 45% or
55% of the running allowance wr” frave to be calculated on the
basis of the revised pay scales whilii earlier the maximum limit of
75% of running allowance was bunng calculated on the basis of
unrevised. pay scales and, therefore, it cannot be said that there
has been any reduction in the amor.gnt of pension payable to the
respondents as a result of the irnpiugned amendments in Rule

2544 and it cannot be said that théir rights have been prejudicially

earlier, Rule 2301 of the Indian

arlwav Establishment Code
prescribes in express terms that g“i

ensionable railway servant's

affected in any manner. We are u}‘uable to agree. As indicated
1

claim to pension i§ redqulated by the rﬁ les in force at the time when -

he resigns or is discharged from {ht service of the Government.
The respondents who retired aftéy'/i1{.1973 but before 5.12.1988
were, therefore,_ entitled to have ( ;«‘”r pension_computed on the
basis of Rule 2544 as it stood 0 h the date of their retirement.
Under Rule 2544, as it stood prior t&) amendment by the impugned
notifications, pension was required’ ﬂrrg,; be computed by taking into
account the revised pay scales &4 |
average emoluments were required ifo be calculated on the basis
of the maximum limit of running &llliwance at 75% of the other
emoluments, including the pay as péi the revised pay scales under

the 1973 Rules. Merely because ﬂhnta respondents were not paid
their pension on that basis in vrer)rr of the orders of the Railway
Board dated 21.1.1974, 22.3.1976 um «d 23.6.1976, would not mean
that the pension payable to them wiis not required to be computed
in accordance with Rule 2544 &l}r ‘t stood on the date of their
retrement. Once it is held tial pension payable to such
employees had to be computed in .a{tr pordance with Rule 2544 as it
stood on the date of their retiremert, lt is obvious that as a resulit of
the amendments which have been 5: Et‘roduced in Rule 2544 by the
impugned notifications dated 5.12. ﬁ 88 the pension that would be
payable would be less than the amount that would have been

'payable as per Rule 2544 as it sﬂrmd on the date of retirement.

The Full Bench of the Tribunal hab! i our opinion, rightly taken the
view that the amendments that we h‘r r" made in Rule 2544 by the
impugned notifications dated 5.12 2 988 to the extent the said
amendments have been given retrourpectrve effect so as to reduce
the maximum limit from 75% to 45 °/. in respect of the period from
1.1.1973 to 31.3.1979 and reduce it to 55% in respect of the
period from 1.4.1979, are unreasanable and arbitrary and are
violative of the rights guaranteed urider Articles 14 and 16 of the
Constitution.” (Emphasis added)

Nl _—<

ber the 1973 Rules and the

v



7.In pursuance of the aforesaid judgment, the Railway Board had issued a
notification of 14.10.1997. It was decided to implement the judgement and
directions were issued that retiral benefils of the running staff who retired
between 1.1.1973 and 4.12.1988 should be recomputed in accordance with Rule

2544 of the Indian Railway Establishment Code as computed béfore the

amendment of 5.12.1988. It was decided that arrears on account of re-
computation should also be paid to the retirad employees. The operative part of

the said direction is:

“2. Accordingly Ministry of Railways (Railway Board) have N
decided that:-

(1)The pension and other retiral benefits of the running staff
who retired between 1.1.73 to 4.12.88 and were involved in
above cited Civil Appeals/SLPs as well as other similarly situated
employees may be recomputed in accordance with Rule 2544 R-
Il as was in force before it was amended by notification dated
5.12.88.

(i) The arrears on account of re.omputation of pension and
other retiral benefits as abovesaicl iniay be calculated and paid to
these employees/their legal heirs.”

8.In accordance with the aforesaid decision of the Railway Board, the ™

retiral benefits of the applicants who had retired prior to 1986 were worked out

and the same was recomputed at 75% of the: emoluments in lieu of the running
allowance and arrears were paid.
9.Meanwhile, the recommendations af the Fifth Central Pay Commission
had also been published. The Central Pay Commission in Chapter-137 has
considered the pension structure and in Para-137 explained the concept of pay
parity as under:
“137.7. The concept of parity, which is also known by the term
g Equalisation of Pension, means that past. pensioners should get the same
amount of pension which their counterparts retiring on or after 1.1.1996

from the same post, will get irrespective of the date of retirement or the
emoluments drawn at the time of retirement of the past pensioners. The

/& kaf?
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concept of parity in pension pre-supposes }zhe existence of a universally
acceptable system by which comparison can be drawn between past and
current retirees. The only possible manne,r in which this can be made
possible is by introducing the system of Rank Pension or one pension for
one grade. At present the system of R&m Pension is in vogue only for
personnel below officer rank in the Armed Forces. Under this system if
the person has held the rank, from whlcl he retires for ten months or
more, his pension is calculated with refPrencc to emoluments at the
maximum of the scale of pay attached ti the rank irrespective of the
actual pay drawn by him. If he has mxt held the said rank for the
minimum period of ten months, his pemmm is computed with reference to
maximum pay of the next lower rank which he held for ten months.”

10.The Commission had analysed the dgﬁparity in pension and noted the |

extent of disparity. Recommendations were fnade in Para-137.13 and Para

v 137.14 as under:

“137.13 While it is desirable to grant complete parity in pension to all
past pensioners irrespective of the date of their retirement, this may not
be feasible straightaway as the ﬁnanual lmpllcatlons would be
considerable. ~The process of bridgig the gap in pension of past
pensmners has already been set in motiom by the Fourth CPC when past.
pensioners were granted additional relief i addition to consolidation of
their pension. This process of attainmetif (L}' reasonable parity needs to be
continued so as to achieve complete pan;v over a period of time.

137.14 As a follow up of our basic (nujectxve of panty, we would

&/ recommend that the pension of all the MA -1986 retirees may be updated
by notional fixation of their pay as ofi l 1986 by adopting the same
formula as for the serving employees. ﬂ li step would bring ‘all the past
pensioners to a common platform or on 3}0 the Fourth CPC pay scales as
on 1.1.1986. Thereafter all the pens1om=m who have been brought on to
the Fourth CPC pay scales by notlohaf ll?ax(anon of their pay’ and those
who have retired on or after 1.1.1986 cafi be treated alike in regard to
consolidation of their pension as on I 1.1996 by allowing the same
fitment weightage as may be al]owu! to the serving employees.
However, the consolidated pension sha H be not less than 50% of the
minimum pay of the post, as revised by 'nhh CPC, held by the pensioner
at the time of retirement. This consohd.mﬂd amount of pension should be
the basis for grant of dearness relief in fplt;re The additions to pension
as a result of our recommendations ln i} Chapter shall not however,
qualify for any addmonal commutation I«i cxisting pensioners.”

11.The Commission had also considet ¢} the demand of one rank and one
pension. It was rejected. Another demand before the Commission was revision

of pension with reference to-the maximum pay of the post held by the pensioner

‘ b —"C
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at the time of superannuation. The (ommission made the following

recommendations:

“137.20 We have given our careful consideration to the suggestions.
While we do not find any merit in the supgestion to revise the pension of
past retirees with reference to maximum pay of the post held at the time
of retirement, as revised by the Fifth CPL, there is force in the argument
that the revised pension should be not less than that admissible on the
minimum pay of the post held by the refiree at the time of retirement, as
revised by the Fifth CPC. We have no hesitation in conceding the
argument advanced by pensioners thai they should receive a pension at
least based on the minimum pay of the post as revised by Fifth Pay
| Commission in the same way as an employee normally gets the minimum
’ revised pay of the post he holds. We recommend acceptance of this
principle which is based on reasonable considerations.

137.21 The Commission has decided to enunciate a principle for the
future revision of pension to the effect that complete parity should
normally be conceded upto the date of last pay revision and modified
parity (with pension equated at least to the minimum of the revised pay
; scale) be accepted at the time of each fiesh pay revision. This guiding
principle which we have accepted would assure that past pensioners will
obtain complete parity between the pre-1986 and post-1986 pensioners
but there will be only a modified parity between the pre-1996 and post
1996 pensioners. The enunciation of (he principle would imply that at
the time of the next pay revision, say, in the year 2006, complete parity
should be given to past pensioners as between pre-1996 and post-1996
and modified parity be given between the pre-2006 and post-2006
pensioners.”

v
12.1t is not in dispute that the recommendations of the Pay Commission
had by and large been accepted.
13.After the recommendations of the Pay Commission, on 27.10.1997 the
Ministry of Personnel, Public Grievances :ind Pensions issued an Office
Memorandum in which in Paragraphs 3.1 (a) ard 3.1 (b), it has been mentioned:
| “3.1 In these orders:
(a)'Existing pensioner’ or “Existing Family Pensioner’ means a
pensioner who was drawing/entitled. to pension/family pension on
31-12-1995.
(b)‘Existing pension’ means the basic pension inclusive of

commuted portion, if any, due on 3 ‘42-95, it covers all classes of
pension under the CCS (Pension) Rules, 1972 as also Disability

Pension under the CCS (Extraordinary Pension) Rules and the

it
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corresponding rules applicable to Railway employees and Members
of All Indian Services ”

14.From 1.1.1996 the pension/family pension was to be fixed with the

following formula:

“4.1 The pension/family pension of existing pre-1996 pensioners/family

pensioners will be consolidated with effect from 1.1.96 adding
together:-

i) The existing pension/family pension.

ii) Dearness Relief upto CPI 1510 ie @ 148%, 111% and 96% of

Basic Pension as admissible vide this Department’s OM No.42/8/96-
P&PW(G), dated 20-3-96. '

L iif) Interim Relief I

1v) Interim Relief II

v) Fitment weightage @ 40% of the existing pension/family pension.

The amount so arrived at will be regarded as consolidated
pension/family pension with effect ﬁ*'qsm [.1.96. The upper ceiling on
pension/family pension laid down in mw Department of Pension and
Pensioners” Welfare Office Memoraiidhm No.2/ 1/87-PIC-II, dated

14-4-87 has been increased from Rs.4$ii&)/— and Rs.1250 to 50% and
30% respectively of the highest pay il | he Government (The highest
pay in the Government is Rs.30,000/- since 1.1.1996). Since the
’ consolidated pension will be inclUsfivﬁ_t::' of commuted portion of
v pension, if any, the commuted portion will be deducted from the said
amount while making monthly disburseinitnts.” -

15.Another Office Memorandum had been issued on 10.2.1998 by the

Ministry of Personnel, Public Grievancess and Pensions pertaining to
implementation of Government’s: decision tih the recommendations of the Fifth

Central Pay Commission. The relevant portity) of the same reads:

“Subject: Implementation of Gd\g’ut;z‘u“nment’s decision on the
recommendations of the Fifth Centﬁ";}a!hPay Commission — Revision
of pension of pre-1986 pensioners/fd’l‘mily pensioners etc.

The undersigned is directed to g;iay that in pursuance of
Government's decision on the recommendations of Fifth Central
Pay Commission announced in I'h}

his Department's Resolution
No.45/86/97-P&PW(A) dated 30.9,.{@@”;}‘97 and in continuation of

instructions contained in this Dépgr' tinent's Office Memorandum
No.45/86/97-P&PW(A)—Part I dateoﬂ 27.10.1997, the President is

<




now pleased to decide that the pensicn/family pension of all pre-
1986 pensioners/family pensioners who were in receipt of the
following types of pension as on 1.1.1996 under Liberalised
Pension Rules, 1950, CCS (Pension) Rules 1972 as amended
from time to time or the corresponding rules applicable to Railway
pensioners and pensioners of All India Services may be revised
wef 111996 in the manner indicated in the succeeding
paragraphs:-

1) Retiring Pension.

i) Superannuation Pension
i) Compensation Pension
iv) Invalid Pension

2. In accordance with the provisions cantained in CCS (Pension)
Rules, 1972 and the Government's orders issued thereunder, at
present pension of all pre-1986 pensioners is based on the
average emoluments drawn by them during last completed 10
months immediately preceding the date of retirement and similarly
family pension is based on the last pay drawn by the deceased
Government servant/pensioner. Government has, inter-alia
accepted the recommendation of Fifth Central Pay Commission to
the effect that the pension of all the pre-1986 retirees may be
updated by notional fixation of their pay as on 1.1.1986 by
adopting the same formula as for the serving employees and
thereafter for the purpose of consolstion of their pension/family
pension as on 1.1.1986, they may be treated alike those who have
retired on or after 1.1.1986. Aceordingly, pay of all those
governments servants who retired prior to 1.1.1986 and were in
receipt of pension as on 1.1.1986 #nd also in cases of those
Central Government employees who died prior to 1.1.1986, in
respect of whom family pension was I»eing paid on 1.1.1986, will
be fixed on notional basis in the revizu:d scale of pay for the post
held by the pensioner at the time of ratirement or on the date of
death of Government employee, introduced subsequent to
retirement/death of Government employees consequent upon
promulgation of Revised Pay Rulés on implementation of
recommendations of successive Pay {_ommissions or of award of
Board of Arbitration or judgment of Cutirt or due to general revision
of the scale of pay for the post etc. The number of occasions on
which pay shall be required to be fix#:] on notional basis in each
individual case would vary and may L« required to be revised on
several occasions in respect of those: employees who retired in the
fifties and sixties’. In all such cases pay fixed on notional basis on
the first occasion shall be treated cﬂs ‘pay’ for the purpose of
emoluments for re-fixation of pay in the revised scale of pay on the
second occasion and other elements like DA/Adhoc DA/Additional
DA, IR etc. based on this notional pay shall be taken into account.
In the same manner pay on notional basis shall be fixed on
subsequent occasions. The last occasion shall be fixation of pay
in the scale introduced on the basis of Fourth Central Pay
Commission and made effective from 1.1.1986. While fixation of

\



pay on notional basis on each occasion, the pay fixation formulas

approved by the Government and c?ﬂ‘j‘%er relevant instructions on
the subject in force at the relevant t;me shall be strictly followed.
However, the benefit of any notional increments admissible in
terms of the rules and instructions é‘f)":élicable at the relevant time
shall not be extended in any case q} @f?%&fixation of pay on notional
basis. The notional pay so arrived a{si {:ﬁih 1.1.1986 shall be treated
as average emoluments for the pUrpj(?)‘z'eéf,j&.‘e of calculation of pension
and accordingly, the pension shall bg t:dlculated as on 1.1.1986 as
per the pension formula then prequthfﬂj The pension so worked
out shall be conso?idated as on 1.1.14186 in accordance with the
provisions contained in paragraph 4.1 of this Department's Office
Memorandum No.45/86/97-P&PW(¢%:{) Part-ll dated the 27"
October, 1997 and shall be treatefl as basic pension for the
purpose of grant of Dearness Relief i fiture.

3. In the case of family pension, thg riotional pay as on 1.1.1986

shall be treated as pay last drawn l;»y the deceased Government
employee/pensioner and family pj&é\rl}t{;ion shall be calculated
thereon at the rate in force as on 1:1.1986. This family pension

shall be consolidated as on 1.1.1%{:&}6 in accordance with the
provisions contained in para 4.1 ;f(:@&fl this Department's Office
Memorandum No. 45/86/97-P&P\/\r"a:)k;.f5 Part-ll dated the 27"

October, 1997.”

16.1t was followed by the subéequemft instructions of 10.2.1998 and

instructidns were specifically issued for rewvision of pension of pre-1986

\ . pensioners/family pensioners. The same are also being reproduced:
v .

- (@)
(i)
(i)
(iv)

“The undersigned is directed to say that in pursuance of
Government's decision on the recOmanéEﬂzndations of Fifth Central
Pay Commission announced in this Ki;bepartment’s Resolution
No0.45/86/97-P&PW(A) dated 30.9.199'}'?' and in continuation of
instructions contained in this Departfrlg"nient’s Memorandum No.
45/86/97-P&PW(A)-Part Il dated 27.10.1997, the President is now
pleased to decide that the pension/famiby pension of all pre-1986
pensioners/family pensioners who were }In receipt of the following
types of pension as on 1.1.1996 under L‘ﬂ‘;be_ralised Pension Rules,
1950, CCS (Pension) Rules, 1972 as zagr@'*\ended from time to time
or the corresponding rules applicable fttj':ﬂ Railway pensioners and
pensioners of All India Services may be revised w.e.f. 1.1.1996 in
the manner indicated in the succeedin‘g;; [u'aragraphs:- ' '

Retiring Pension
Superannuation Pension
Compensation Pension
Invalid Pension
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2 In accordance with the provisions contaijed in CCS (Pension) Rules,
1972 and the Government’s orders issued thereunder, at present pension
of all pre-1986 pensioners is based on the average emoluments drawn by
them during last completed 10 months immediately preceding the date of
retirement and similarly family pension is based on the last pay drawn by
the deceased Government servant/pensioner. (Government has inter-alia

“accepted the recommendation of Fifth Central Pay Commission to the

effect that the pension of all the pre-1980 retirees may be updated by
notional fixation of their pay as on 1.1.1986 by adopting the same
formula as for the serving employees and thereafter for the purpose of
consolidation of their pension/family pension as on 1.1.1986, they may
be treated alike those who have retired on or after 1.1.1986. Accordingly,
pay of all those government servants who retired prior to 1.1.1986 and
were in receipt of pension as on 1.1.1986 and also in cases of those
Central Government employees who died prior to 1.1.1986, in respect of
whom family pension was being paid o 1.1.1986, will be fixed on
notional basis in the revised scale of ndy for the post held by the
pensioner at the time of retirement or on thi date of death of Government
employee, introduced subsequent to retirement/death of Government
employee consequent  upon promulggp}igi@ of. Revised Pay Rules on
implementation _of recommendations ()f.,_gfj.;ccessive Pay Commissions oOr
of award of Board of Arbitration of judgaient of Court or due to general
revision of the scale of pay for the post gtr._ The number of occasions on
which pay shall be required to be ﬁxif':d on notional basis in each
individual case would vary and may be juiuired to be revised on several
occasions in respect of those employees who retired in the ‘fifties and
sixties’. In all such cases pay fixed on notional basis on the first occasion
shall be treated as "pay’ for the purpose of emoluments for re-fixation of
pay in the revised scale of pay on the second occasion and other elements
like DA/Adhoc DA/Additional DA, IR elc. based on this notional pay
shall be taken into account. In the same manner pay on notional basis
shall be fixed on subsequent occasions. The last occasion shall be
fixation of pay in the scale introduced ¢l the basis of Fourth Central Pay
Commission and made cffective from 1. { 1986. While fixation of pay on
notional basis on each occasion, the pay fixation formulae approved by
the Government and other relevant instiutions on the subject in force at
the relevant time shall be strictly followed. However, the benefit of any
notional increments admissible in terms of the rules and instructions
applicable at the relcvant time shall not be extended in any case of
refixation of pay on notional basis. The notional pay so arrived as on
1.1.1986 shall be treated as average ¢moluments for the purpose of
calculation of pension and accordingly l[tf;'«: pension shall be calculated as
on 1.1.1986 as per the pension formulg then prescribed. The pension so
worked out shall be consolidated as on | 1.1996 in accordance with the
provisions contained in paragraph 4.1 of this Department’s  Office
Memorandum No.45/86/97-P&PW(A) Part-II dated the 27" October,
1997 and shall be treated as basic pension for the purpose of grant of
Dearness Relief in future.” (emphasis added)




various representations and it was mentione:

b

17.Ministry of Railways issued instrustions of 29.12.1999 looking into

d that running allowance is not to be

taken into consideration after re-fixation of
The operative part of the same reads:
“(1) Runhing Allowance is

fixation of pay on notional basis o
oM. No.45/86/97-P&PW(A)

Pt

NOT to be

Fay on notional basis on 1.1.1986

taken into consideration after
1 1.1.86 in terms of DOP&PW’s
il‘ dtd. 10.2.98 circulated vide

Board’s letter No. F(E)III/98/PN1/2 dtd 10.3.9s; -

(ii) Running Allowance is also NQT

Sean

revised scale of pay as on 1.1

to be added to the minimum of the

9% jn cases where consolidated

pension/family pension is to be steppeid up to 50%/30% in terms of

Board’s letter No.F(E)I11/98/PN1/29

18.Before getting into different ord
Tribunal, we refer with advantage to the

particularly of 19.12.2000 in which following

I.Stagnation  increment - whether
stagnation increment is to be taken
into account while fixing pay of
retired Govt. servants on notional
basis.

did 15.1.99.7 -
ey that had been passed by this
orders of the Government of India

clirification had been given:

In so“n as employees who retired prior

bey

1.1.86, their pension is required
10 be updated by fixing their pay as
on 1.1.86 by adopting the same
fortula as for serving employees
and as per CCS (RP) Rules.
Stignation increment if any earned
il':'vj‘yé pre-86 retirees should be taken
1o account for the putpose of
Lép'fﬁ@onalv fixation. Such of those pre-
86 retirees who retired after having
drawn pay at the maximum of the
scale as per Ilird CPC for a year or
more  will be entitled to an
additional increment as per IVth
CPC scales as on 1.1.1986 (proviso
3 to rule 8 ibid). Similarly for those
have received an adhoc increment
an !;:heir stagnation at the maximum
for two years or more at the time of
their retirement will also be entitled
fot an additional increment as on
l] 1986 (Proviso 4). This in effect
win mean that pre-86 retirees will
be treated as if they were in service
on 1186 for the purpose of

notional fixation of pay so as to
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ISure complete parity. |

19.This question about how to fix the Pension has been agitating the ming

of this Tribunal in different petitions. In OA 92/2001 (Lucknow Bench)

on 16.7.2001 entitled G.C.Mitra v. Union of India & Others, Certain persons who

Were similarly situated complained about reduc

was dismissed holding:

(1)

(2)

20.1t is obvious from the reasoning of th

that it proceeded on the premise that there was:

“In view of the conspectus of facts discussed in the preceding
paragraph we are of the considered opinion that the reduction in the
pension of the applicant w.e f June 2000 from Rs.6152/- which was
inclusive of dearness relief to Rs. 4527/~ was in order and since the
reduction was made to rectify an error committed because of
inadvertence, there was no requirernent of giving an opportunity of
being heard or giving a notice to the applicant before rectifying the
error.  The reliance placed on behali of the applicant in the case of
Bhagwan Shukla Vs. Union of India AIR (1994) SC page 2480 does
not support his case because in the case of Bhagwan Shukla, the pay
of the applicant was wrongly fixed on account of administrative lapses
and wrong fixation of pay had contired for a period of 20 years. In
the light of this fact the apex court held that the pay of the applicant
cannot be reduced on the plea that it was initially wrongly fixed
twenty years ago without giving the applicant a show cause notice
affording him an opportunity of hesring. Thus the Hon’ble Supreme
Court held in this case that principles of natural justice have been
violated. In the case of the applicatit to the present OA, the wrong
fixation of his notional pension was made on account of a clerical
error caused by inadvertence in as much as the benefit of 75% of
running allowance which was admissible w.e.f 1.11.85 was given to
the applicant twice once on 1.11 85 and again on 1.1.86. Since this
was an nadvertent error and conferred the same benefit on the
applicant twice, the same could be rectified without giving a show
cause notice or an opportunity of hezring. Reference in this regard
may be made to the following decisions of the apex court:-

State of Madhya Pradesh Vs. Mahesh Kumar
(1998) 1 AISLJ 191, Supreme Court

Punjab State Electricity Board Vs, Raldev Singh
(1998) 5 SCC page 450”

/@ [xrﬂ)/ffii'f‘f

, decided

tion of their pension. The petition

& Lucknow Bench of this Tribunal

il clerical mistake. Other aspects
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had not seriously been gone into which are being agitated before us. Therefore,

the cited decision is of little help to either side.

21.In the Principal Bench in O.A. 980/2000 entitled Sarju Prasad v. The

Chairman, Railway Board and Others decitled on 23.10.2001

,_ the same

controversy had again been re-agitated. Mals Tribunal rejected the petition

holding:

22.The Tribunal thus proceeded on the premise that the benefit is being

claimed twice over which could not be so cflone.

“10.The learned counsel of the apphcwnts admitted that the component of
running allowance has to be takcrri into consideration for computing
pension only once. If it has been Italu in into consideration while fixing
the pension of the applicants bef(w"ﬂ 1.1.1986 at the time of their
retirement, it will not be taken into tbnsideration again any time after
1.1.1986. The learned counsel state(ﬁ that earlier on prior to 1.1.1986
running allowance up to 75% had not been taken into consideration for
calculating pension, therefore, the apphcants are demanding that running

allowance up to 75% should be takeul into consideration after 1.1.1996
and thereafter.

11.0n being specifically asked to refer to documents to prove whether
or not running allowance up to 75% héd been taken into account prior to
1.1.1986, a sorry figure has been ¢ut on behalf of the applicants. They
have not been able to show the PP( Js or any other documents indicating
calculations on the basis of high pension was fixed for theapplicants
prior to 1.1.1986. The learned conmq\ of the applicants stated that most
probably the component of runninj allowance taken into account for

fixation of pension of the applicants it the time of retirement was less

than 75% and not 75%. He canceded that component of running
allowance to be reckoned with for piirposes of computing pension has to
be a one-time measure; if that had beeh taken into consideration initially
while computing pension immedidtely after retirement, then it cannot be
taken into account over again.”

G.C.Mitra referred to above already.

23.In OA 829/PB/2000, decided on 84 ::2";@03 entitled Baldev Krishan v.

Union of India & Others, the Chandigarh Be}_rte';!:"! of this Tribunal held:

it relied upon the case of
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“Therefore, we have not doubt in our miil that the Govt. has to keep in
mind its resources while giving benefits ! increased pension to earlier
retirees. However, it should keep in mind that the particular date for
extending a particular benefit of the schemc has been fixed on an objective
and rational consideration. As mentioned above, we are clear in our mind
that the Govt. has used a rational consideration for distinguishing between
the three categories of pensioners mentioned above, keeping in mind the
financial crunch faced by it. We, therefore, find no merit in the argument
that all pensioners must get identical increases of pension or the same
formula should be used for computing thrir revised pension. In terms of
the judgements cited above, such differenitation can be made by the Govt.
We are not going into the details of the difference in family penston
worked out by the applicants in their efforls to show that they have been
discriminated very badly, specially for family pension, because the
argument that applies for pension also applicd for family pension.”

24 Perusal of the cited judgment shows that the facts gone into were as to
if fixation of pension has been done rightly or rot. The petition failed keeping in
view the fact that Government has to keep in mind its resources \X/hile giving
benefits of increased pension to earlier retirees. The Scheme had to be fixed
and all pensioners cannot get identical increases. In principle, while there is little
dispute, we find that this is not the question hefore us. The question agitated
was as to how the pension has to be fixed.

25 A direction as to how the pension has to be fixed was given by the

Principal Bench of this Tribunal in the case of %.R.Dhingra v. Chairman, Railway

Board & Others (O.A.No.2425/2000), decided ¢n 22.1.2002. The same reads:

“10. Having regard to the discussion made above, we find that it is
obligatory on the part of the respondents to update the pay of the
applicants as if they were in service on 1. 1.1986 on a notional basis and
then calculate their pension as on 1.1.1986. For this purpose, as per the
relevant instructions, they will take into consideration the average
emoluments on the basis of their average pay, DA, DP and IR which the
applicants were drawing at the time of tlieir retirement and 20% of the
basic pay without reckoning the running ullowance of 75%. After fixing
the notional pay in this manner as on 1.1.1986, they will add the element
of 75% of running allowance. The sum 5o arrived at shall form the basis
for fixing pension as on 1.1.1986, as pur relevant rules and instructions.
Accordingly, we quash and set aside {he impugned R.B.E. No.318/99
dated 29.12.1999 (Annexure R-8) and direct the respondents in terms of
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the observations made above. The respondents shall also refund the
recoveries made, if any and if due, from t'l’ii-‘_é pension of the applicants on
reduction in their pension. The respondeits shall implement these orders
within a period of three months from the date of communication.”

26.The findings of the Principal Bench reproduced above were not agreed

upon by the Ernakulam Bench in the case of Jdﬁ'wn Kunchandy v. Union of India & |

Others (0.A.N0.278/2001), decided on 2.1.2003.  The reasoning for taking a

different view was:

“16. We find from the above that the runiing allowance taken for the
purpose of average emoluments is the actual running allowance
received by the applicant during the month liinited to 75% of the other
emoluments. This would indicate that the funning allowance was a
fixed amount. The Principal Bench of this Tribunal in the order in O A.
2425/00 has directed addition of 75% notional pay as running
allowance. We find from the DOP&T's OM dated 19.12.2000
reproduced by us above that the same had only laid down how the
notional pay as on 1.1.1986 of the retired eftiployees had to be arrived
at. The said OM had not laid down how the piension for the purpose of
consolidation on 1.1.1996 is to be worked out.  That had been laid
down by the DOP&T’s OM dated 10.2.98 cirpulated by Railway Board
by Al letter dated 10.3.98. We had extracted i;.he relevant portion of the
said OM dated 10.2.98 earlier. From the njl’nderlined portion of the
extract it is evident that the notional pay airived at as on 1.1.1986 will
be the "average emoluments’ for the purpose of computing the pension
which is to be taken for the purpose of revision from 1.1.1996.

17. Further the applicant is not entitled for aity arrears of the pension on
the basis of pension thus fixed for the period from 1.1.86 to 31.12.95.
It is only for consolidating the pension as ot 1.1.96. That is to say
from 1.1.1996 the employees who had r,et'hf?'ét_é prior to 1.1.1986 would
get the revised pension. It is for the Goverfiment to decide how the
pension is to be revised after the Fifth Pay Coramission Report and the
Government had decided how it had to be done by the OM dated
10.2.1998.  Railway Board’s A-14 letter dated 29.12.99 was only
reiterating what is contained in OM dated 10.2.98. Even with the
quashing of the letter dated 29.12.99 the OM dated 10.2.98 still stands
and now action is to be taken for consolidaticin of pension from 1.1.96
is to be done only as per the said OM. The I'residential order issued on
10.2.98 by Al OM issued by the Departfiicint of Personnel is very
categorical that the notional pay arrived as or'1.1.86 would be treated

- as the average emolument for the purpose of calculation of pension and
accordingly pension would be calculated 4 [t 1.1.86 as per pension
formula prescribed. Nothing had been prodifmsfrﬁ{d before us to show that

~ for the purpose of fixation of pay as on 1.1.86 the running allowance
has to be taken into account.” :



27 Lastly our attention hag also been drawn to the decision of the Mumbai

Bench of this Tribunal in the case of Al India Metired Railwaymens’ Association
v._ Union of India ang others (O.A.No.580/1 9o decided on 16.7.2003 wherein
——————=Ndia and others

the Tribunay felt not appropriate to interfere it s in this backdrop, that the

controversy has to be resolved

28.We have heard the parties’ counsel and gave oyr anxious

Consideration to the detailed Submissions made at the Bar.

29.During the course of argument, there wus aranging controversy as to jf

the applicants are claiming double benefit of the running allowance, On behalf of

Superannuated after 1988.
30.At the Outset, it must be made clear tha( the double benefit of running

allowance indeed cannot be granted. It is neither in (he report of the Fifth Central

/@ ﬂrv:g/(



tMswz"x\—.. :

79 | U\r)(

1.1.1986 in respect of retired employees has to be arrived at and it does not
provide as to how pension for purposes of (onsohdatlon has to be worked out. [t
also opined that the Department of Personnel & Training Office Memorandum of
10.2.98 provides that notional pay arrived at as on 1.1.1986 in terms of the said
O.M. will be the average emoluments given for' purposes of compvuting the -
pension. In accordance with the notification of 29.12.1999 the pre-86 retirees
are not entitled to any arrears of pension. In our considered opmlon the said

reasoning of the Ernakulam Bench camnuﬂ be sustamed The notlﬂcatlon of

were in service on 1.1.1986 for purposes of notional fixation of pay to ensure
complete parity. The main recommendatior: of the Fifth Central Pay Commission
regarding total parity between pre-86 and post-86 retirees had been accepted by
the Government of India. In case the pensian of pre-86 retirees is worked out in
accordance with the notification of 29.17 69, there will be no parity as was
demonstrated and the post-86 retirees wmruhﬁ be getting Rs.1500/- to 2000/- per
month more as a pension. Even otherwise. the notiﬁcatiqn of 10.2.1998 issued
by the Department of Personnel was in pursiiance of the recbmmendations of the
Fifth Central Pay Commission in regard to {uial parity between pre-86 and post-

86 retirees. This notification did not deal with the running staff because the said

staff was entitled to the running allowance. In fact the office memorandum of

10.2.1998 specmcally provides that they hari to be treated as if they were like
those persons who retired on or after 1.1.191#5. This decision of the Depértment
of Personnel accepted by the Ministry of Rallways provides for total parity
between pre and Post-86 retirees. Therefore, the reasoning of the Ernakulam

Bench indeed can hardly be accepted as recorded in the order of reference.
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32 .We have noted above that the Supreme Court in the case of Chairman,
Railway Board v. C.R. Rangadhamaiah (supri) has emphatically held that those
persons who retired before 5.12.1998 shaoulid not be deprived of 75% of the
running allowance because the amendment in Indian Railway Establishment
Code could not be retrospective in nature. Thus the applicants who belong to the
category who had retired before the specified date, could not be deprived of the
75% of the running allowance.

33.In fact the Fifth Central Pay Commission, recommendations of which
have been reproduced above, clearly granied complete parity pertaining to
pension of those who retired before 1986. (ince the said report was accepted
and subsequent office memorandums also raringnized the same, any other office
memorandum or instruction which runs couriler to the same and deprives the
parity in this regard, can hardly be so appreclited. They would run counter to the
main decision. Subsequent office memorandum, when it fumbles and falters at a
stage of fixation thus cannot be acceptest. To that extent, the other office

~

memorandum which deprives the applicants «f the said benefit, can hardly be so

sustained.

34.We take liberty in this regard in referring to the decision of the Delhi

High Court in the case of Dr.K.C. Garg and others vs. Union of India and others

(C.W.P. N0.7322/2001) decided on 18.5.200:2. In the cited case, the petitioners
before the Delhi High Court were retired doctors. They were working in Central
Health Service (CHS). While working in various posts in the CHS, they used to
get non-practicing allowance. This was being paid to compensate them for loss
of private practice and late entry into service. While running allowance of the

railway employees with which we are dealing, non-practicing allowance was used

Mgl —€
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to be granted in certain percentage drawn by the petitioners while in service.
The Third Pay Commission had observed that noh-précticing allowance granted
to doctors was traditionally enjoyed as & privilege. The Fifth Central Pay
Commission provided for non—practicfng allowance to be granted at ‘a uniform
rate of 25% of the basic pay.--So far as pre~41986 retirees were concerned, their
pension after the Fifth Central Péyv Commission, was to be updated by notional
fixation of their pay as on 1.1.1986 by éaéipp@ing the same formula as for the
serving employees. The Government of '{ﬁ::iléa had laid down criteria for revision
of the pension. On 29.10.1999, the Gov‘éai"s~"wment of India came with a decision
that non-practicing allowance should not i:iiug taken into consideration after re-
fixation of the pay on notional basis. Thuu the petitioners filed an O.A. in this |
Tribunal which was dismissed on 5.10.20i}1. They challenged the order of this
Tribunal in the Delhi High Court. The Cislhi High Court set aside the order

passed by this Tribunal and held:

“9.0 The Central Government ;zn issuing the impugned Office
Memorandum also overlooked the Office Memorandum dated
10.02.1998 wherein it was cleally stated that the same had been
issued to implement the rect:)i‘l":éﬁ‘_ tindations -of the 5™ CPC, which
was accepted by the Govei"j'iﬁ;}'l"lent of India in terms of its
resolution dated 30.09.1997. Il was stated therein:-

“

..... The notional pay so a_g}‘riﬁqed as on 01.01.1986 shall be
treated as average emolumerﬁ;ﬁ for the purpose of calculation of
pension and accordingly the pehsion shall be calculated as on

01.01.1986 as per the pension formula then prescribed.”

9.1 It is, therefore, evident tha(! l:z_ﬂif reason thereof upon re-fixation
of pay of pre 01.01.1986 retireés as per the revised pay-scale
from 01.01.1996 is to be determined and consequently pensions
have to be re-determined on the same formula as was in
existence on post 01.01.1986 r:fiz;ae,tirees. Such a re-fixation of pay
was merely a step for re-determination of pension having regard
to the formula applied therefor as was in operation after
01.01.1986, which included the element of N.P.A. as the revised "’
rates from 01.01.1986. :

10.0 At this juncture, we may notice that the bold stand taken by
the respondent that a persioner is a pensioner and no



35.1dentical is the position herein.

discrimination can be made betwizen a Doctor pensioner and
Engineer pensioner. The submission of the learned counsel
cannot be accepted for more tharn one reason. The amount of
pension to be determined as a retiral benefit depends upon
various factors. It is one thing to say that the Central
Government has decided to implement to the effect that all
retirees would be treated alike with reference to the economic
condition of the State vis-a-vis the buying capacity of the
pensioners, but it is another thing -» say that all categories of the
employees were not to be paid pangion at different rates.

10.1 The learned counsel for the Central Government, on a
query made by this Court, very fairly stated that N.P.A. shall be
taken to be a part of pay for post 01.01.1996 retirees. If N.P.A.
is to be taken to be a part of pay for re-determining the benefit
for Class | employees, we fail to see any reason as to why the
said element despite recommendations of the 5" CPC and
acceptance thereof by the Central Government has to be
excluded for pre 01.01.1986 retiress. The Central Government,
therefore, are prevaricating their stand.

10.2 For determination of the said question what is necessary is
to find out the principle and object underlying such
recommendations. Once it is found that the underlying principle
and object of the said recommendations was to bring pre
01.01.1986 retirees and post 01.01.1986 retirees at par as well
as on a common platform, the rule is required to be interpreted in
that context.

10.3 It is difficult for us to accept the contention that despite the
fact that N.P.A. shall form part of pay so far as post 01.01.1996
retirees are concerned, the same would not form part of pay
despite provisions in the Fundamental Rules so far as pre
01.01.1986 retirees are concerned. The 5" CPC has taken into
consideration, as noticed hereinhefore, the history of grant of
N.P.A. and wherefrom it is evident that N.P.A. became part of

pay.

drawn keeping in view the parity that has to be so maintained. The pension so

fixed would not be re-fixed to the disadvantage of the railway servants.

accordance with the said office memorandums, it was obligatory on the part of
the respondents to update the pay of the applicants as if they were in service on
1.1.1986. Thereafter, their pension had lu be calculated as on 1.1.1986 as per

the relevant instructions. They should take into consideration the average pay,

Mecessarily, the pension has to be



Dearness Allowance, Dearness Péy and Interim Reliefs that they were drawing
at the time of their retirement and 20% of the huaasic pay without réckoning the.
running allowance bf 73%. After fixing the notinnal pay as on 1.1.1986, they
should add the element of 75% of the runnin‘g #llnwance and the sum so arrived
at, should form the basis for fixation of pension &3 on 1.1.1986, as per rules and
the instructions. We,'therefore, approve the view taken by the Principél Bench in

the case of S.R. Dhingra (supra) whereby R.B.E. No.318 of 29.12.1999 was

quashed.
{/ 36.Accordingly, we answer the refe,rerice as under:
In view of the reasons recorded, we approve the

decision of the Principal Bench of ‘this Tribunal in

0.A'2425/2000 (S.R. Dhingra and others vs. Chairman,
Railway Board and others) and ovarrule the view taken by
the different other Benches to the cintrary.  Since  this

was the only question referred anil agitated before us, we

X/ deem it unnecessary that the maﬁmr should again bevlisted
before the concerned Benches. Resuitantly, we dispose of
the petitions in view of the reasons recorded above,
directing that pension of the applicants in different OAs

should be re-fixed and arrears, if any, should be paid to

them preferably within four months of the receipt of the

certified copy of the present order ”

et e

: ' ( M.A. Khan)) ( V.K. Majotra ) (V.S. Aggarwal )
Vice Chairman(J) Vice Chairman(A] Chairman
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