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Hoirble Hr. Justice S.K. Dhaon,. Vice-Chai rrnan
ilon'b'le Mr. 3,N. Dhoundiyal , Member (A)

Sh. O.P. Rajpal,
Son of late Sh. K.C. Rajpal,
R/o 11-64, Kirti Nagar,
New Del hi "15.

iliy advocate Sh. Shyam E.abu)

versus

1. Lt, Governor of Delhi,
Rdj Nlwas, Delhi.

2, Del'-ii Administration,
ihi-ough Chief Secretary,
5j Sham Nath Marg,
Del hi.

(By advocate Ms. Geeta Luthra)

Petitioner

Respondents

CCP 78/92 in
0.A.No.973/85

Sh. O.P. Rajpal',
son of late Sh. K.C. Rajpal,
R/o 11-64, Kirti Nagar,
Mew Delhi-15, Petitioner

(by advocate Sh. Sh. Shyam Babu)

versus

1. Sh. Harkande Singh,
Lt. Governor, Delhi,
Raj Nlwas, Delhi.

2. Sh. Nathu Ram,
Joint Secretary,
(Services), Delhi Administration,
3, Sham Nath Marg,
Del lii -54.

3. Sli. Godbole,
Secretary,

Ministry of Home Affairs,
North Block,
Ne v-i De 1 h i. Res po ndent'

(By isdvocate Ms. Geeta Luthra)
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order(oral)

.Delivered by HoiVble Hr. Justice S.K. Dhaon, vice-Cha inudrn

0.A,No. 1133/91 and CCP 78/92 in TA-973/8'3 ara

inter related. They have been heard together. Thei-^\^re,

they are being, disposed of by a coiiimon iudgement.

Disciplinary proceedings were initiated '.•9''

the petitioner. In those proceedings, on 22,4.19C1 Lhr

Lt. Governoi", Delhi passed an order compul sor i1y rel-i;-ii'v

the petitioner from service. The order of Lt. boveimr

is being challenged.

The ground is that the Lt, Governor tdd , ;

jurisdiction to pass the order as at no stage he w.-s 1hi

jisciplinary authority. The petitioner's case is ihau

was appointed as a Sales Tax Officer^an ex-cadre post ui

thie Delhi Administration by the Chiet Secretary, Dciii

Administration. Later on,he was given an appointifr-nt ,i;

the Ddiiian, Andaman & Nicobar Civil Service (DANlfc;.

went back to his parent department.Final 1y on 4.7/'.90.i

order transferring him from the ex-cadrs post froii; Dei:.:

Administration to DAN ICS was passed, lie chailengeo th.r

order by means of Writ Petition Mo-Cl'l 1/4/84 in th-

Court of Delhi wherein an interiiri order was pass; ^

restraining the respondents in the writ petition t ri.-i

transferring the petitioner to DANICS, That petilioi'. w.i .

transferred to this - Tribunal and was registered as T/,

973/85. On 6.4.1990 the said Transferred Applicdiiun wj.

disposed of finally. This Tribunal held tiia. ili

petitioner was -entitled to continue-in the Sales r »

Department on an ex-cadre post and the respondents we.- ••

estopped from treating him as a member of any oth-;
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Service/Cadre. The Tribunal quashed the order of tr;-i!s!^ '̂

dated 4.7.1983 and directed the respondents to cont'H-Mf-:

the petitioner on an ex-cadre post in the Sales .an

Department, This Tribunal further directed that in c,.s.-

the respondents had not promoted the petitioner to l1,c

post of Sales Tax Officer on the due date they vhonid

convene a D.P-C. for considering the petitioner's cast-

for promotion to the post of Sales Tax Officer fro., the

due date within a period of three months from the date or

i-eceipt of a copy of the judgement. It is now relevant tu

extract the remaining portion of the order oi los

T i" 1buna! i -

"It is scarecely necessary to add
that if there is no available post o:
STO, the respondents may create a
supernumerary post for complying with th;-
directions given herein above....../'

The stand taken by the petitioner is ihdL m

view of the aforesaid judgement of this Tribunal 'ioU-J

S.4.1990!. the respondents could not by any strc Ich si

imagination, consider him to be transferred to .) All ICo..

This contention has force. In the eye of law, he was en

or before 22,4.1991 holding an ex-cadre post in the oale-.

Tax Depar'tfiient in the Delhi Administration.

I n t he c 0un t e r - a f f i da v i t f' i 1e d i n 11 ii s n, A.' h

st,and taken by the r-espondents i s tha t i ii spite of 111

judgement dated 6.4.1990 of this Tribunal the pei.ii. ionc

continued to be a member of DAN ICS as t lie re w.-js s iiii

pi-actical difficulty in implementing the direction of -i

Tribunal. The averments made in the counter-aff'ijJ-ai''!
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have given rise to the conLempt petition. In fdC, , th •

contetfipt'petition was filed immediately after tl'ie ,

of LI 16 counter-affidavit of the respondents,
/

On 28.3.1900 .i >J,ai-9e memo was issued by

Chief Secretary of Delhi to the petitioner. On 2'/ i A'-'

an Enquiry Officer (Sh, R.S. Goel) was appointed by ll,'

Chief Secretary. On the same date the Chief cret,, •,

appointed a Present iny Of'i icei .

On 30.7.199!l) the enquiry officer subiiiiitrd .n .

report to the Cnief Secretar'y, On liIc, l.iii.-. .

Secretary called for an explanation from the petii lO'iei

the enquiry officer's report. On 22.4.1991 tl'ie itftputjt >u

ordei- was passed by the Lt. Governor. It ^lill bo

immediately seen that the crucial question to dtcide i?

whether the petitioner, inspite of the judgement oi •hr.

Tribunal dated 6.4.1990i,continued to be a member of DA;'! (b

so as to entitle the Lt. Governoi' to act a-.- .h'.

disciplinary authority in the case of the petir io:ici . \''t

judgement of this Tribunal is clear and categor n-a:

already indicated, the Tribunal clearly held that .b:

petitioner was entitled to continue in the Gales

Department on ex cadre post and the respotidr-ir-- •

estopped from treating him as a wewber o;

Service/Cadre. The conclusion is that i-he dHcii'l si

proceedings, were rightly initiated by the Chief Sec.fi..

of the Delhi Admini strati on and lie alone ba., :;

jurisdiction to pass the final order in th«se pri'ce.-d' i-,-

We> therefore, cotne to the conclusion that liie ".i.-.i'i.',!.:-

order was passed completely without jurisdiction
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The learned counsel for the respondents, apar.

froi. contending that since the judae.ont dated £:.4,19'H
has not boen i,iple.ented. could not advance any argu.e

to sustain the impugned order and deoonstrate that the tt.
Governor, in fact, had the jurisdiction to pass the sa..-

We now come to the question^ what is the

order to be passed in this case? Should the cu.pec.id,
authority be given a chance to apply its ®ind on t'lr
existing material^? The learned counsel for the pe;;iLion..r
has strenuously urged that the peti tioner has alre.-^>
suffered enough since proceedings are going on since l9co,
After giving due consideration to the matter, we feel ti ;u
this is a fit case where such an opportunity shuuUj

^ given to the disciplinary authority. Wea^quc.shut. h.
impugned order purely on technical ground.

Siiit. Geeta Luthra has placed before us

order dated 6.12.93 passed by the Joint SecrcL.:,

(Services), Govt. of National Capital rerniory o^ I'itl,.;

addressed to the Commissioner, Sales Tax, Govt. of Nl.l

Delhi, Aperusal of this communication indicates thcd, .

direction has been given to implement the directions g.vr,,

in the judgement dated 6.4.9S of ihis Inbunal. In in-

couiiter-affidavit the plea raised is that the ex-i.^o-t

post of Sales Tax Officer has been abolished :h;
averment has not been controverted by the petitioi.^i

Naturally, some time is to be consumed for crenting

supernumerary post. Having considered the question ir>.-.

the angle as to whether' the respondents havv^ i^iilii.i ;•

disobeyed the directions of the Tribunal, we ai~e o( Hi-

opinion that this is a case where benefit of duubi

given to the respondents. Thus, this is a rase wheit i- >
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actioii should be taken against the respondents i.i th;--

contempt proceedings. Therefore, the said proceedings are

dropped.

We have no doubt that the respondents shji;

fully comply with the dii-ections as contained in pai'j-d

the judgement of this Tribunal dated 6.4.1990 hi TA

No.973/85. In particular, the respondents shall hold ;

D.P,C. and consider the case of the petitioner i :

promotion. If the petitioner is found suitable <t.,

proiiiotion, he shall be promoted from the due date and It

given consequential benefits. The respondents shali c.-;rij

out the afore-mentioned exercise within a period of 1.

months from today.

0. A.Wo.1133/92 is allowed. The order dil.c;:

22,1,90 passed by the Lt. Governor is cjuashed, HtiWi-.c

we make it clear that it will be open to Itie competen

authority to pass a fresh order, if he so advv.ec, on

•merits and i'n accordance with law,on the basis ot L: •

existing material. It goes without saying thai; it tir'

petitioner is aggrieved by the decision of tlie comp '̂Lcn

authority he will be at libei'ty to challenge tlie sa,ii-

before the appropriate forum and raise al 1 other plea-,

which have been raised in this petitioii.

/

Contempt Petition No, 73/92 is dismi^.-cd.

Notice issued to the resporidents is discliargeo.

There shall be no orders as to costs.

'S. a;
(B.N. Dhoundiyal) (S,K. D'̂ dOii)

/vv/ Member (A) Vice-Cli.., i rin.-!i'


