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IN THE CENTRAL ADMINIS TRATIV: THIBUNAL
PRINCIPAL BENCH: NEW DELHI

N ' DA, New 110271991 onte oF pecisions .S G2
s .
) " SHRI M.P, BERI e  APBLICANT
VERSLS
UNION -OF TNOIA AND UTHERS . RESPONDENTS,
CORAME=

>

THE HON'BLE MR, JUSTICE RAM PAL SINGH, VICE~-CHAIRFAN (J)

THE HON®BLE PMR. KoJa RAMAN,  MEMBER {A)
<, i

FOR THE APPLICANTS SHRI GYAN PRAKASH, COUNSEL

¥ FOR THE RESPONDENTS SHRI KelL. BANDULA, CODNSEL

1. UWhether Repsrtears of the local
papers may be allewed te see:
the judgment? :

2. Ta be referred te the Reporter
sTXmuX?

Yee

TINE SR WS PR P DS

(JUDGEMENT OF THE BENCH
( ‘ DELIVERED BY THE HON'SLE
MRs KoJe RAMAN, | PEFBER () )

. - JUDGEMENT

The applicent is @ Head Draftsman working the
Centzal Water Commission (CuC), He has filed this application
under Sectien 19 of the Rdminiétrative Tribunals Aqt, 1985,
sgaking paynenf ef his salary for the peried 8-1-1990 tg
4=401690;. Ths raspendents, however, havs refused t§ pay him
the sald salary, but advised him te apply fer leave far the saie

period se that leave salary could bs paid for the saieW peried,

2 The salient facts of this cass are as folleus, The

applicant was working as a Head Draftsman)uhich is a Group '8¢
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nen-gezetted post,in the Office of tha BCO(NHEE) Oirecterate,

of the CUC, New D.l;i‘!i. By ap order dated 2—1-1990,' the
respendents transferred him to Hyderabad and pssted onae

Shri P.L. Arera in his place at New Delhi, The applicant
submitted a number representations,starting frem one dated
S5=1=1990 onmards)against the said transfar)and sesking
retentien at New Delbi, an varieus persunai grounds. His

Hea@ af Office and Centrelling Officer was the Diracter,

BCD(NH&ZE) Directerats, The lattar authority,by ainete

dated 12-3-1990 requested the Directer (Asministratien) |

of the said Diroctnrato)thét a final decisien bes taken. about

the rlprasentationa of the applicant against his transfer,

He further stated therein that, pending reply from the
Administration, the applicant wes bsing alleued te centinue

in the said Directerats, Accerding te the applicnt, he

continued te attend te his wuties in the said Dirsctarate
including lubm{asiqn of raturna, etc, If appears that sn .
8=1=1890 Shri P.L, Arera uss alse Aamlwﬁ te jein duty while

ths applicant Qaa_still attending to the same OPFfice as =
aforssaid, The respnndaﬁts pald the salary ef the applicant
for ths menth of January 1990, despite the transfer order datﬁd
2-1+1990, Thoy; however, did not pay his salapy fer February end
enuards., The applicant submitted a representation datad 19-3-1390
sonking payment sf the salary fer the said peried, On 27-3-1990,
the respendents issued an Office Order stating that the applicant
wag relisved ef his dutlies mitﬁ -ffcct from the faronion of 3-1-1390,
Thic erder wes issusd by the Under Secretary (TS) of the CuC,
Hoyever, by another erder dated 11-4-1950, the applicant was

infermed that hes was relicved ef his dutices with effsct frem
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the forsnoan eof 8=1+1990, This erder was issued by the Dirscterate

-3

of BCD(HE‘&P). By {-hiﬁ ordery the applicant was instructed te
repert for duty at Hyisraha;. The applicant did not join at
Hydarabad and purused his sbject ef retention at Delhi, His
patsistincl ao-aeﬁ te have barne fruit zultinatlly,’sinc. an
srder dated 21-5-1990,ums issued pasting him ts Faridabad, not
far away frem Dslhi, The applicant ‘has gtated te have worked
in the New Delhi Office upte 4-441990. Ha appliecd far lsave fer
the peries from 5e4-1930 te 25-6=1390 when he is; stated not te
have attended effice, He also applisd fer payment ef salary fer
the period fram 8=1.1990 to 4=4=1990, By an order dated 30-10-1390,
the applicant was advised te rcmit the salary paid te him
amounting te Rs. 3613/= Per the period 8-1-1990 to 31-1-1990,
In ruply[ﬁgg repressntation of the applicant, the reapondsnts
infermsd the applicant, by sndorssment in the letter dated
1—10—1990,that.8iHCI in the applicant's placs one Shri P.l,
Arera Head Draftsman had already jeined duty,sh 8-1-1930, there:
was ne quosti;n of the ipplicani continuing in the Head Draftsman's
‘further therein
pest from 8-1=1990 snwards, It was/peinted out/that formal erders
ralimviné the applicant withfffect frem 8=-1-1390 had besn issued
by an srder dated 27-3-1390, It was further stated that the
perisd from 6-1=1390 enwards tili his jaining duty at Faridabad
had te bas trnated;as leave, He was accerdingly asked te apply fer
leave fer the periss from 8=1-1990 to 24-6~1990, By another
latter dated 19-3-1991, the same dirsction was repcatsd that -
the applicant should appiy for leave for the said period, The
applisant has, therefere, filed this application sesking the

f‘eil,.lwing reliefs - \
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The respendents may be dirscted to quash the
impugned erders contained in their letter

Wated 1=10~1990 (Amnexure A-1) and letter sated

\
19=3-1991 (Annaxure A=-2), These arders are

arbitrary, against rules illagal, ageinst

principles of natural justice and service
Jurisprudence and need to bs quashed

immadiately,

The respondents may be direzted to quash

tholir erder of 27=3=190 and 11=4=30 under which

~ theiapplicant was alleged ts have bemn relisved

of his pest in Naw Delyi with offect frem

3-1=1990/8=1=1990 in view of the fact that the applicant

s work-sd in his New Delhi effice of CWE upte 4-4.1990

iif)

(iv)

under the orders/psrmission ef his
Centrelling Officer and signed thes attsndancs

rengister regularly,

The respondents may be directed te quash the
erdor/lstter dated 30-10-1990 {Annexure. A-10)
under which the spolicant had b:zen advised te
remit Rs 3613/ as.oxc;ss ameunt pald te him
for the perisd 8+1-90 te 31-1.1330 ane certain
-th;r panding arrears, The applicaat has
worked in Nmsw Dglhi effice ef chvfor the
abeve atatod papisd and is fully entitled for
the salary for the peried werked in Noﬁ’Dnlbi
Office, | '

The respondents may be directed te pay
interest at mafkad rate on the arrears of

his salary, leave S8a}aly, stc, admissible te
him frem 8~1-1590 te 24-6-1530, since his salary
has besn ssnind by the respordents illegally

and arbitrarily,
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-v) The relevant recerss ﬁay kindly bs preduced
by the respordents at the time ef final

hearing of the pstitien,

vi) - 9ince the min questien invelves payment ef
salary fer nsarly 3 months, it is prayed the
petitisn may kindly be decided en ths asmissien

stage,

vii) The cest of the patitien may kindly be’

granted to the applicant,

viil) Any ether relief which the Hon®hle Tribunal my
grant te the applicant in the intsrest ef

justice and fair play,®

posgibly
3. It may be stated hers that the applicant/sus te inadver—

tqnép has emitted specifically te sesk payment ef tre salary fer

the perisd 8-1=1930 te 4«4-1090 in the relief celumn a3 repreduced

abew, This ia indeed his main prayac,

. : and censume
4, The applicant g ebvicusly aot willing te avail qg(hin
of
1eave for -the said peried, His claim fer payment/duty pay and
r

allswances fer the paried B=1=1990 to 4=-4=-1990 rests on the fellswing

grounssg..

(i) The Nete dated 12-3-1950 of his Head of
Office and Centrelling Officer, Directsr,
BCD(NHZE) . '

i) His actual performance ef duty in the

New Delhi Office eurinn the said peried,
svidenced by his signing the Attohdetce
Register as well as submissien of Monthly
Returna, itc.

(i11) The respendents had paid salary fer the
' menth of January, 19903and, .. .
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(iv) The respendents have ne authority te issus

retrespective relief srders dated 2731990 and
11-4-1990, - '

Se The respondents have resisted the claim eof the
applicant in the reply filed by them, It is centended in the
reply that the representatien of the applicant was rejscted by
an erder dated 31-1-1590 and, therefere, the applicant was te be )
treated as having been relieved dmmediately after the issus of the
transfer ordo#; Ths main contentien, hewever, is that, since

Shri Arera hau_joinud the New D?&E} Office on B=1-1990 vice

the applicent, and there &iﬂl!i-.é)e tue incumbants in the same

pest at the same time, tharc'qgs no alternative but to aesk the
applicant te apply fer leave for the said perioed, parhicularly.

becayse the applicant had been nbstinately refuging to move

te Hydsrabed and bad been attending to the office 'an his cwn',

Be The case has been heard when the learned ceunsel for the
applicant and the learned ceunsel fer the respendsnts submitted their

arguments on the lines biriefly indicated abcv-.ﬂTho abplication is admitted,

7 After carsfully geing threugh the pleedings and
recards)w- find that there is nothing te contradict the averment

of the applicant that he hed perfermed his duties in the New

D‘lhi @ffice from Belel990 te 4wd=1990, Etven the rcgbond-nta

in their reprly do not deny thie Tact, Thﬁ applicaﬁt has centended
that he eontirued to perform his duties at the New Delhi Office, sven
after the issus of the trensfer erder, since his Head ef Office and

Centrelling Officerhas specif’ically(allmed_th- applicant te de se,

‘Th. spplicant in this respsct reliss en the note dated 12-3-1590

recordsd by the Dirscter, BCO(NHZE), The note is raprbduc-d'

ecee?
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BCentral Water Cemmission
B&CD(NHAE) Dte,

see
Subs: Representatien of Shri NoP, Beri, Head Draftsman
for cancellatien of transfer to Hyderabad

- S

Shri NePo Beri Head Draftsman ef BCD(NHEE) Directerate
had boen trensferred te Hyderabsd viee this Office Ne, 9/5/80-Estt.X
dated 3-1-90, Shri Beri had submitted a representation for
cancellatisn of the abous transfer es:5:1-5C, dae te medicsl
preblem and persenal preblems, ’ '

The abous representation was forwarced to the Administrae
tion vide this Office No, 18/BCD(NHEE)/90 dated 5-1-90, It is':
learnt.from Shri N.P, Beri that his representation has baen
turned dewn vide CWC Ne, 1/30/86/Estt, dated 31-1-90, Treugh,
no official intimation from the Administration hasbeen received,in
this Directorate se far, Sbii NeP, Beri has again submitted
sther representation along with the latest medicel repert frem
the Medical Spscialist C.G,H.S. requesting fer reconsideratien
of his request for cancellation of the transfer erder, Ihs
above representation hag been forwarded with my recommgneaticn
through Chief Engineer (HP) Designs Drosnisation duwing last menth,

1t is reguested thet the final decision of the
Administrstion regareing the transfer of Shrd N.P. Berd, Head.
Dreftuman. at least be comcunicated_to this office for further
necessary action frem this eng. Pending reply from the Administrae
tion, Shri Ne®, Beri is being alleved te continus in this
Directorate,

Sef~
Go SETHURAMN
Bxector
B&CD(NH&E) Dtm,
Dirscter(Administration .
CWC No, 1/1/89-BCD(NHEE)/219 dated 12th March, 1990 !

DIRECTERTA),
o Immediats, _

S""/';:5/ 3

LS CTS) ! (Emphasis supplied)
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B, . UOne ef the major cententions of the learned ceungsl fer the
‘respsndent..’ was that the Director, BCD(NH4E) Directorsts hag
no authority te allew the applicant te continue to work in that
office after the transfer, The learned counsel alee further
submitted that such power was with the Diracter (Agministratien)
in that erblniaation. The learned ceunsel did not dispute the
contentien sf the applicant that the Dirscter, BCD(MHLE) was the
Head of Officn and Controlling Officer ef tha applicant, He aépcara
te be‘fosperulnsry officer in ths performance of the function; of
the epplicant, 1If uﬁch an authority had permiitod the applicant te
continue te work in.hia efficey, we do not ses how ths applicant
sheuld be allsued ts suffer » sven if the said authority was not
competant t, alley the applicant te centinue in his effice, If the
Birector had exceedsd his pewer, that is a mattsr betycen thit
Directaor and the cempetent authoritiess among the respord ents,
It doss not affect or nullify the fact that the applicant had N
indeed performeshis nornal dutiesfduring the said period. This
contentien af the lparn-d counsel for the gpspendsnts- 1:::§82=r-,
relevance in the present context. Further, sven assuming that
sugh aﬁtharity;ﬁm vegted enly in the Dirsctesr (Administration),
it is gmen frem thg phota capy of the said nots as repreducad abovs,
that it weg addressed to the said Oirector (Administration), Nat enly
but furthor, )
that, / the D;rectorl(A) had sesn the note and endorsed it _‘Imnediate?
on 13-3-1990, 1‘:8n¢'w it is clmar that the Dirscter (Administration)
impliedly
had[boncurred in the decision of the Directer, BCO(NHMEE) te allew
the applicant te continue in the affice pending fimal decisioen
on the applicant's repregentation, If this had het bean ss, the
Directar (Administration) would not have marked it for *immediate’
actiun; but would have stated thers that the applicant_ought not ta
be retained further and he should bes relisved ferthwith, On this

ground alse, thers is no subatance in the contentien ef the respendants

.."9
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that the applicant /was fot permitted to function‘in his ald
offiqn for the aaidl?ariad. In our opinibn, it is clear that

the respsndents hai; permittsd the applicant te continus in his
old pest fer the said periad panding consideration of his Tepre—

sentation,

Se The lcarnad'coungol for the applicant specifically
te

pointed out[kbt svidence in the shaps of sigma tures of the

‘aPplicant in the attsndance register, monthly returng, stc,

pasef
submitted by the applicant, ae furtherst/ © of his having performad

his normal duties in the eld pest dueing the said peried, An
MaPy ha;ibnnn filed for preductien of these sccuments, It was
submitted on the side of thclrespundagt$ that these decumsnts '
wera brcughé to the Court, Neither the respengsnts nor theip
learned‘ceunsollhad disputed the fact of the applicant attending
of fice and perf.riing hia worke Thay have not challenged the
evidentiazy value of the attendance registar and the monthly
returns submitted by the applicant.toﬁé-qudihfit was not necessary
for us te paruse personally thess documents. Admitted sxistencs
of thess documents alss suppeitgsthe contsntien ﬁf ths applicant
that he performed his duties in the eld sffice during the said

parisd,

10 It is further clear fram the letter dﬂtud 30=10=1990 of the

v

. respendsnts, in which the applicant was asked to refund a sum of

Rse 3613/= as salary paid te him for the priod 8.-1-i999 te 31'-1,1993,
and alas para 5.3 of the replg)that the applicant was paid duty pay
and alleuances fer the period 8—1-1996‘ta 31-1=1390, This myment
claarl; shows that the app;icant had ingsed worked in the olgd offic;

in January 199> guen after B=1=1990,

00010
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11 The order datsd 27-3=1990 issunsd by the Under Secratary

T,

is to ths =ffect that the applican%t was relieved of his dutiga
from 3=-1=1390, Uhen the applicant hag been admittssly werking

. erder of ’
in the office, suchg&etroépeotiuo relief is sntirely illegal and
cannot be sustained, just as it is illegal to issue suspsnsisn
and dismissal erdars retrespectively when the emplo-yes had

been working in his pest, The sscord-ereer af similar rastrespeciive

relief issugd on 1141990, is alse sgually vitiated,

, tha
12, The learnsd ceunsel fer zﬁxuapunjgnta vehamentaly contondad)

as in the reply, that the applicant®s replacsmsnt, Shri Arera
had joined on 8=1=1990 vica the applicant, and, therefore, it was
imposaibls to pay aaiary for both the applicant and Shri Arsre
for the same perimsd, It is argued that there -~cannat be twe
incumbents for the sams pest at thes same2 time, If there éas;a
preblam of this kind, the rusﬁandants must thank thems=alves for
tha same, It was fc; the responddnts te have avoidsd such a
situation and they should have thought abeut it bafere élloming
Shri Arera Te jein the pest whan the applicant was still working
on the same. Having allswoed beth the persong to wark in the
offic;, it is for th; reapondonts'ta find sut ways and means fer
ragularising the pesition, This cannot in any way affect tha
right of the applicant te receive his duty pay and allswances
for the said period for which he actually aend admittedly worked
in the ele pest, The respendants gauld think ef such method -as
temporary divorsian'aﬁ_ACnc;nt past in erder te regularise the

peculiar situation,

13. In ths result the applicatisn is elleued and the fellewing

sridsere are passet-
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(i) The fellewing impugned orssrs ars quashﬁs- ‘
(a) Orsor dated 1=10-1990.
(b) Order dated 19=-3=1991
(c) Order dated 27-3-1590
‘(d) Opder dated 11-4-1990 and

(e) Order dated 30-10-1990, in so far
as recovery of Rs. 3613/= is cencarnsd.

{ii) The respondents ghall pay te the apnlicant duty
ﬁay and allswances due te him in his Naw Dslhi
Office fer the perisd frem 8-1-1990 te 4-4-1990.
This .paymant shall be effected within a peried
{p;LLL,)oLLY\LKa

/ of sne-mpnih from the date of recoipt of a copy

of the order by tha reepond-nta.

{iii) The above peried chall be treated as
peried spent en duty by the spplicant

fer all purpsses,

{(iv) There shall bs no arder as te costs,

bR pr—) o

(K.J.E//A ~ (PAM PAL SINGH
{R) VICE CHAIRMAN



