By Shri B.B. Raval, Advocate

“1. The General Manager

By Shri P.S8. Mehandru, Advocate

“SShri AN Haridasan

CENTRAL ADMfNISTRATIVE TRIBUNAL, PRINCIPAL BENCH
| 0A No.1051/1991
New Delhi, this 19th day of July, 1995

Hon'ble Shri A.V.Haridasan, Vice-Chamain(d)
Hon'ble Shri R.K. Ahooja, Member(A)

Shri R.P. Singh

r/o 456, Rajput Mohalla .
Gonda, Delhi-110 053 \ <., Applicant

versus
Unionh of India, through
Northern Railway, Baroda House
New Delhi
2. The Controller of Stores

Northern Railway
Baroda House, New Delhi s _Respondent$

ORDER(oral) "

The orders which are challenged in this app1icétion

e filed under Section 19 of the Administrative Tribunals

Act, 1985 are the order dated 21.3.90 of . the Deputy
Contro11ef of Stores reﬁoving the applicant from'sefv%ce
with immediate effect and the.appel1ate order _dated
21.3.90 Aof the Chief Marketing Manager(M), Baroda Ho@se

con#eyed py’/the Dy. Controller of Stores. The

‘app1icant was served with a memorandum of charge dated

1-9/10/86 alleging  that he was guilty - of

misappropriation of railway materials. The applicant

having denied the charge, an inguiry was held and the

enquiry officer submitted his report holding the

applicant guilty of the charge. Pursuant to that, the

impugned order removing the applicant from service was

jssued by the Dy. Controller of Stores. ﬁggrieved‘ by
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the above orders on the ground that the enquiry was not’

‘held in conformity with the servwce rules and that _the

findihgs of the disciplinary authority was petverse,

the applicant filed an appeal, to wﬁwch he was given the
extracts of the order of the appe11ate'A authority
rejecting his apdéa1 Therefore, the applicant has
approached this Tribunal pray1ng to quash the idpugned
orders on the ground that the same are PeErverse,
vitiated, for non*épp1iCation of mind and nonwobservancgj

of ru1es,and'princip1e§ of natural justice.

« 2., The respondents have contested the application and

f11ed deta11ed reply. We have perused the pleadings and:
other mater1a1 on recard and have heard ‘at length the
arguments .df‘ Shri Raval, learned counoe1 for the

applicant and Shri Mehandru, learned codnse1 for . the

respohdents.

3.  Shri Raval drew our atention to the order passed by
the disciplinary authority on 21.3.90 and argued that
this order ,is a cryptic one without rererencé to.either

the enquiry eport or any evidence on ‘record but me:e1y'

based on the memorandum of charge and the exp]anat1on

submittéd by -the _appTﬁtant and therefore the orders
being perverse, vitiated for noﬁ~app1ication of mind is

1iable to be set asﬁde.' Referrwng to thc extrnacts  of

" the appellate order communicated to the applicant, Shri

Raval argued that in accordance with the rules, the

appe11ate authority should convey his decision under his
N
own signature ane g1vmng reasona for the decision and

statgd that a mere reading of the order would ohON that,‘
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_the appellate authority has neither considered the -

grounds Eaised. by the app1icant,in the memorandum Qf
appeal nor haé'he-communicafed the said order coniaining
the reasons .for his findings. Before we consider this
T T érgument; it 5s worthwhile to extract the order of  the
5 ) s discip]ﬁgéry authority which reads as follows: '

i have carefully:  considered your
representation” dated -nil in reply to the
memorandum ~— of charge - sheet SF-6
: No.728-E/19/1866 dated 1.10.86. T do not find .
: \ii e your representation to be satisfactory due to:
T the following reasons:-

"A1} the contents are base1ess, irrelevant and
- the same do not prove your innocence visavis
charges levelled against you." :

1, therefore, hold you guilty of the charges
vizi- "deliberate misappropriation of railway
material = (MS Angles) at Signal Depot GZB on
: _ : 5.12.85 and 6.12.85 with malafide intention”
: : = levelled against you and have decided to
i : - impose upon  you the penalty of removal from
g service with effect from the date of issue of
this letter.

v Under Ru]e 18 of  the Railway Servant
(Discipline and Appeal) Rules, 1968 an appeal
against® these orders lies to CHMM (M),
N.Railway, New Delhi provided:-

(i) the appeal is subm1tted within 45 days
from the date you receive the orders and (ii)

the appeal does not contain improper or ,
disrespectful language. : 3 o

3i 'P1ease acknowledge receipt of this letter.

, _ 4. Copy of the :report of the finquiry
" - . _ authority.” K S ' :

X A 4, It is evidendp from the wordings extracted above
'?";- il : : ~ that the d%séﬁp1inary authority whﬁ]e imposing the
f?‘ » L penalty of removal from service on the applicant has not

if"_. i ; considered the report of the inquiry officer of the

evidence recorded at the enquiry and based his findings
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. Inquiry Officer, and the evidence and has come to - =

~ authority is vitiated for non-application of mind and is

grounds raiséd_'by the applicant in his appeal of

own signature has not been furnished to the

{4)

so]eTQ—.on‘ the allegations on the charge sheet and the
representations made by the applicant pursuant to the
charge;fshéet. The 1earned counsel for the respondents
submitted‘ that in the file kept by the pfficia]s of the
reépondents in regard to the discdp]inary proceedings
vthére is an order by the d1sc1p11nary authority to the
effect that on go1ng through the Inquiry Officer" s
vreport he - was satisfied that the guilt is  established
and an  order ?iwremova] for service was to be ‘issued.
But the order passéd‘by:the”discip1inary'authority which
is impugned in thie: case does not show <that the

disciplinary authority has considered the report of the

conc}dsion that the applicant was guilty and the order
of removal was péssed on the basis of that finding. The
applicant  can challenge the order which is communicated
{0 h1m. The impugned order as, stated by us supra does»
not disclose that the conclusion that the app11cant was
gu11t;"‘gn an assessment of the ev1dence and after go1ng

through the Inquiry forcer $ report Therefore, we are

of the view that the 1mpugned order of the disciplinary

therefore, liable to be struck down.

5.  As argued by thev1earned counsel for the applicant,

the appellate authdrity should have considered the

memorandum and passed a speaking order on his appeal.
The original order of the appellate authority under his’

applicant.
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The Deputy Controller of Stores has communicated the
extracts of the order of the appellate aqurity

tcntaining his conclusion which reads as follows:

"Firstly, he has not given any fresh arguments
secondly he has also not indNcated the reasons
why the set up as a whole should have
conspired to implicate him in the case. ' He.
has tried to do the hair-splitting for the
purpose of gaining the benefit of doubt. The
fact remains that the enquiry officer has held
him guilty of the charge after considering the
evidence. Witnesses have indicated that the
part of the consignmernt was unloaded from the
truck on its way from booking office to
Signalling Stores Depot, Ghaziabad and this -
was done under his instructicns. Based on the
above the disciplinary authority has imposed
punishment of removal from service. I, as an

of Mo-\._'\\%{)‘ appellate m,( do not consider it a Ffit

case for reducing " the punishment already

81~ imposed by the disciplinary authority.”

8. This extract also does not show application of mind

to the ground raised by the applicant in his memorandum

of appeal. The observations of the appellate authority

that {hg disciplinary authority has based his finding on

the eviderice which is not correct as the impugned ordgr
of the disciplinary authority does not even contéin a
passinévreference to the evﬁdenéé ar even to‘the enquiry
report. Therefore, the order of the appellate authority

aTsQ.suffered from lack of application of mind.

73 In the conspectus qf facts ahd pircumstances, we
sef aside the jmpdgned orders dated 21.3.90 and 21;2.91:
Hdwever, We arg' of the considered view that the
disciplinary auﬁhorify should be given an opportunity to

issue a~ speaking order on the basis of the enquiry

: repqrf in accordance with the law. Therefore, we grant

liberty to ' the responderits to - recommence the

/

disciplinary proceedings from the stage of receipt of

enquiry officer's. report and to pass an appropriate
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order. in - accordance with the law. If the respondents
decide to do so, the final order on the diséip1inary
proceedings against thé applicant should be  passed -
within  a period of 3 ° wmonths frOm the dété of
communiéat?on. of a copy of this order. Since the
1mpu§ned order éf removal of service of the a§p1icant is
set-aside, for the purpose of recommecing énd cdmp1eting
the disciplinary proceedings, the applicant shall be
deened to/_have been placed under suspension from the

‘date of his removal from service as provided under Rule

5(4) of the Railway - Servants (Discip1iné 3 Appeal)

Rules, 1968. There shall be no order as to costs. .

el ~

(R.K. Awos3a) ; " (A.V.Haridasan)

mber (A) Vice-Chairman(J) .
19.7.95 19.7,95
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