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IN THE CENTRAL ADM1N!STKAT!VE TRIBUNAL
N E W D E L H I

O.A. No

T.A. No. 199

DATE OF DECISION 30th Japuarv. 1 992L

Shri Harish Kumar Jain Petitinnpr !

t -i

Shri Ashok ..Aggarual Advoratp for the Petitioner(s)
Versus

Union of India & Anr,

Shri N.S. nehta

. Respondent

.Advocate for the Respondcnt(s)

COR AM

The Hon'ble Mr.

Ths Hon'ble Mr.

o

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? ^
3. Whether their Lordships wish to see the fair copy of the Judgement ?<
4. Whether it needs to be circulated to other Benches of the Tribunal ? ̂

(3,p. SHARnA)
MEMBER(3)

(O.K. CHAKRAl/ORTCy)
nEnSER (a)
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IN THE CENTRAL AmlNToTRAT IVE TRIBUNAL xprincipal Xench bj
NEU DfcLHI.X ^

Regn.No.OA 933/91 , 6^te of decision: 30th asn.,1992
\

Bhri Hariah Kumar 3ain Applicant
Us.

Union of India & anr. Respondents

corah: the hw^;ble

For the Applicant

For the Respondents ^hri N.S.Wehta,
Counsel .

!  '
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.iiinG^^ENT

(  TUOGEflENT OF THE BENCH DELIUERED BY HON'BLEMR .0 .P.SHARWA, MEMBER(O) )

In th,is" application under Section 19 of the

Administrative Tribunals Act, 1985, the applicant

has assailed rhe order dated 15.11.90 issued by the

Director Gene'ral of Civil Aviation on -the subject of
and

grant of pro-rata benefits to the.appiicant/informing

him that since he has resigned from Government service

Q  on 11 .10 .71 -(an) on his oun acgord before taking

up neu appointment in Air India, no pro-rata

retirement benefits could be granted to him under the

existing orders. The applicant has prayed for the

relief that the respondents be directed to grant
retirement/termination

him all pro-rata/benefits that he is entitled to

<  including pension/provident fund, gratuity etc. for

the period of his service under the Unioln of India

uith effect from 1 .8.76.
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2. ■ The facts of the case are that the applicant
•  aQ Assistant Aircraft Inspector

vjas initially appointed as Assistan

in the 61v,il Aviation Department at Barrackpore

on 6.9.60. He was subsequently posted in the

capacity in the office of the Controller of Aero
nautical Inspection, Bombay uith effect from 5.4.1S61.

He was cofirmed, in the grade uith effect from

ir.12 .1963 . In December, 1970^in response to a

Press advertisement, the applicant applied for

the post of Cadet Flight Engineer in Air India

through his department. The applicant was informed

by his parent department that he uould ha„e to

resign his appointment in this department in the

euent of his selection. The applicant, houever,

applied and he uas ultimately selected as Cadet

^  Flight Engineer in Air India. The Air India
their ie'tte'r dated 8.9.1971 clearly stated that

« it is-not possible for us to accept him(Shri Oain)

on deputation basis nor on foreign service basis.

He uill have to resign from his present post and

join this Coprotalion as a Cadet Flight Engineer'i.

Thus the applicant has accepted the neu appointment
basis

in Air India andynev/er sent on deputation/nor on

foregin saruice basis. The applicant knouinc wei 1

i
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the consequences submitted his resignation

from the parent department uhich uas accepted uith

effect from 11.10.7l(AN) , The case of the appjicsnt

is that at the time when he joined the Air India

he had to his credit more than 10 years quaiifyino

service entitling a Government servant for pensionary

benefits from the parent department under the

f

extant rules .

3» . The applicant, in November 1985, made a representat

to that effect .and'was informed by the order dated

2.2 .1987 rejecting his representation that since

Q  he has resigned from Government service on 11 .10.71

(An) on his oun accord before taking up the neu

appointment in Air India uhich uas not to be in

public interest. So, no pension/retirentent benefits

can be granted to him. He made further representations

one after the other. Ultimately his representation uas

Q  rejected for the second time on 15.11.90 by the

impugned order CAnnexure F) . The main ground taken

by the applicant is that by the Memorandum dated

2'.1 .1966 it is laid doun that if a permanent Government

servant is selected for appointment in public sector

undertakings or autonomous semi-Government organisation,

on the basis of his application for such post, he should

be alloued to retain a U^n-T on his permanent post

cL
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a neriod of tuo years
,53 parent offroa f" par

-npntiv absorbed in tbe31 till he is perm=nen ..y
H- havsr is earlier. It is furtherundertaking etc uhrchevar

^hat alnae tranfer in aueh cases rs nclaid doun tbet sine
tiie Government will

to be in public interest, the
Tnv retirement benefits

accept any liability to pay any
CO fnT- the neriod of

or for carry fcrward ef laa- for t .
.  the Goeernment. Hcuever, if

service rendered under

30t servant is not permanently absorbedttTe Government ser

■  H of too years from the date ofuithin a period of too y
.  . oublic sector undertakings/appointment m the pu

, semi-Government organisation in theautonomous sema-biu

he should immediately on expiryn^anner stated above, he shoul
■  p f fun vears, either resigngP the said period of tuo yq

Prom Government service or revert to his parent ^ .
office. The applicant has stated that his application
uas fdruarded ttorough proper channel for getting
an appointment in the Air India, so the Office

_i 4- H lo77(Annexure-C) appliesiviemorandum dated 25.4.1-'^^

to his case. 4t'is statfid that as per the provisions

, Vr this'memorandum in oases: uhefe: such Sbsdrptlon
..toA Pisca. on-cr afteV mll.SS but prior to 21.4-72,^
the benefit of proportionate pension should be
alloyed only from I.e.1976. It is stated that the

applicant uaa absorbed in the Air India on 11.10.71 ,

333 that his cgse is covered by the provisions of

the aforesaid memorandum. It is statedth
by

4



o

V

0

-5-

definition a deputation is someone uho is deputed

by higher authority and in case of persons such

as the applicant that is persons uho joined the

public sector on their oun volition such a term

has no meanting. It is further stated that it does

not mean that the said OM is not applicable to the

category of persons uho joined the Public Sector

on their volition. The OM does not distinguish

betueen the persons uho reSign'ed; frotp: Gbvarnmeot

service at. the time of joining the public Sector

Undertaking and those uho retained a lien on their

Government post uhile joining the Bublic Sector

Undertakings. Uhile interpreting the legal position

the applicant has further referred to in his

application, the Office l^emorandum dated 31 .1 .1986

v^( (Mnnexure -£) . According to the applicant, this
01*1 clarified that uith effect from 6.3.1985

no Government servant uould be aiioued to join

the Central Public Sector Enterprises on deputation.

They uould all be required to join only on .ammediate

absorption basis. The 01*1 further states that such

persons uould not forfeit their retirement/terminal

benefits for service rendered under the Union of

India^ if otheruise eligible for such benefits.

In vieu of the above, the applicant claimed the

relief of being granted the pension/retirement

benefits uhich accrued to him for putting in more
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than 10 years service uith the respondents.

"'"hs respondents contested the application

and stated that the appi icant^ uhile applying for

the post of Cadet Flight Engineer in Mir India^

.^. haveuas specifically informed that he Oii^/to resign

his appointment in his parent department in the

event of his selection. Consequently, on the

selaction of the applicant in Air India, the

applicant yas offered the post of Cadet Flight

Engineer on the specific condition that "it

isnot possible for us to accept him(3hri Oain)

on deputation basis nor on foreign service basis.

He will have to resign from his parent post and

join this Corporation as a Cadet Flight Engineer."

This position yas made clear to the applicant

during his interviey as yell as agter his medical

examination. As a consequence to that, the

applicant had submitted his resignation from

i^overnment service from the post of Air,.Craft

Inspector and his resignation yas accepted yith

effect from 11 .10 .71(AN) . In 1987, the applicant

requested for grant of, pro-rata benefits but his

representation yas rejected. The On of Plarch "75,

1977 iSnnexure -C) according to tha reapondents

applies to only the cases of absorption of

Government deputationists in Public Enterprises.
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Since the applicant was not at all on deputation to

the Air India so, the question of his absorption as such

does not arise and the said On does not apply to him.

The on dated 31 .1 .1986( Anne xure E) is effective

from 6th narch, 1985, so the case of the applicant

is not covered under this fiamo. In vieu of this,

it is stated that the applicant is pot entitled to

any relief.

So iiie have heard the learned counsel of the

parties at length and gone through the records of

the case carefully.

6. The first contention of the ''earned counsel

of the applicant is that since the applicant has

completed 10 years of service, he is entitled to

retirement benefits arising out of the spirit of

the extant rules. However, a person uho has resioned

Q  from service capnot claim as of right the retirement

of
benefits and in case/the applicant, he has clearly

admitted that uihile applying on the basis of a

Press advertisement for the post of Cadet Flight

Engineer in Air India a specific condition for

foruarding his application uas that since Air India

did not accept any person on deputation basis so,

he uould have to resign from the parent department.

The applicant, therefore, tendered his resignation.
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His going over to the Air India and leaving

the parent department cannot be said to in

the public interest. The applicant had been

informed as early as in 1987 on his representation
/not

that he/is entitled to pro-rata benefits by the

letter dated 2.2 .1987. The pre'sent application

has been filed in April, 1991. Under iection

21 of the Administrative Tribunals A^t, 1985,

the applicant should have come before the

Tribunal uithin one year from the date of this

order i.e. the applicant should have been filed

by Feb.1988 . The applicant, however, made another

representation and also sent reminders to which

he was again replied by the impugned order dated

15.10.90 and the communication in the letter

is the same as communicated to him in the letter

dated 2^2.1987 which the applicant has himself

quoted in his representation dated 12.8.1989

(Annexure F^page 2 in the last but one para).

As per the decision of the Hon'ble Supreme

Court in Dr .5 .3 . Rathore Us .State of fladhya

Pradesh reported in AIR 1990 SC IQ, repeated

representations do not give a fresh cause of

action and cannot in any manner enhance the

period of limitation as prescribed under

Section 21 of the Administrative-Tribunais Act,

c!/
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1985 . Thus the present application is not u ithin

limitation. Another judgement of the Hon'ble

Supreme Court where the provisions of limitation

are strictly adhered to is State of Punjab Vs.

Gurdev Singh., reported in 1991(4) 3CC 1.

*7^ Howeverj we have already considered

his case on merits. It is admitted bythe applicant

that he is not on deputation nor on foreign service.

The applicant wants to make out a case that since

his application was forwarded by the parent department,

he may be treated as if he has gone with the active

permission of the parent department and since

joined the Corporation of Public Enterprise, or

autonomous body wholly owned by t he Government of

India will amount to immediate absorption as laid

down in the Office Memorandum dated 31 .1 .1986. So

his rdsignation in the parent department is only

a technical formality. However, this is not so.

The CM dated 31 .1 .1986 is effective from 6th March

1985. The case of the applicant has to be governed,

if at all by the Office Memorandum of 25th Marc^,
/

1977(Annexure 'C') and this OM does not cover the

case of the applicant at all because the applicant

has not been sent either on transfer or on deputation

basis on foreign basis.
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3^ , It is admitted by the applicant that

at the time uhen he applied for the post of Cadet

Flight Engineer in Air India,he uas expressly

informed that in the suent of his selection,

he uould haue to resign from the Government

service and the applicant has accepted that.

The applicant uas subsequently at. the

time of interview and after the medical examination

sounded that note and information,;So now the

applicant cannot take another stand in view of

the provisions of 'estpppal ;a,9,quia:3CGnca' ,

applicant has further relied upon the dase of

D.S.Nakra &^orbu .Vs .Union of India reported in

1983(1) SLO 131 . The facts of this case are

totally different. In the case of D.S.Nakra,

the applicant uas taken as a class by itself and

any discrimination to any section of that uas

fO held to be discriminatory and arbitrary. In the

case of t he applicant, he has joined another service
in

i.e./Air India after resigning from the. Government

service and according to the extant rules to his

knowledge and having been well informed, he resigned

from the Government service disentitling him for

any retirement benefits.
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Ue find that the present applicant is

devoid of any merit and is accordingly dismissed,

There uill be no order as to costs.

(  -1 D QUfiRiviAl -2^ ( D .K .CHAKPrHUC^TY)


