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O.A. No. 79 of 1991
T.A. No. 159

DATE OF DECISION__ (¢/9/53

Tara LChand Sharma Petitioner

3/shri Sant Lal & Pradeep Kumar Advocate for\the Petmoner(s)

Versus ' &
Union of Jndia & others Respondent 7—/
shri P.P. Khurana Advocate for the Respondent(s)

CORAM

Tke Hon'ble Mr. 7, p,

Sharma, Member (3J)

The Hon'ble Mr. 3.k, singh, fember (a)

- 1. Whether Reporters of local papers may be allowed to see the Judgement ? "}~
2. To be referred to the Reporter or not ? R
3. Whether their Lordshlps wish to see the fair copy of the Judgement ? *
4. Whether it needs to be circulated to other Benches of the Tribunal ? 1L :

JUDGEMENT |
(Hon'ble Shri_8sKe Singh, fember=a) . . .(

Heafd the lesarned caounsel For the applicant aod perused
the record of tnis case; The lsarned counsel for therespondents
‘l\ Fiied his written arguments regarding removal of the applicant
From service under the provision of Rule 9‘§1) of EeDediSe
(Conduct & 3ervice) Rules 1964. The removal ordsr was passed
by the 3eniox Superinténdent of Post Uffices, Gurgaon Fostal

Division, MHaryana, which is at dnnexure &-1 of the recorde

2e¢ - The applicant was agpointed as Ee.DsDede WeE ol s 593.82
and was pbsted'in Nangal 3irohi Post Uffice under narnaul
Sub-Divisione He was 'put off duty' Dy respondsnt No. 4,

5hri Bahadur 3ingh, Jedels (P) vide mamg No. A-6/EZDUA dated
Te5eB7 fhera_uere several representation? addressed by the
alplicant to the authorities on the subject of tecall of

'out off' duty orders. Copies of the same were alss sznt to
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the Post Master General, ambala and Dirsctor Gemeral

of Posts, New Delhi. A chapge sheet was served under
Rule 8 of £.D.As (Conduct & dervice) Rules 1584 vide
memo [0e A~S5/E£DDA dated 5.10,87 by SeDel.{(P) Shri

Ram 3ingh Yadav, Sub-fost dlastsr, Nuh, was appointed .
as‘Enquiry Ufficor, Shri Mahender 3ingh L.3.Ge. Fostal
Assistant, Kund, as presenting officere The articles
of charges contained the Fbllbuing accusations against

the applicant :-

(i) He returned Regd. letter ioe 1u32
dated 24.7.806 with the remark,"not
known". This letter was to be delivered
to Smt. Chamsli'Devi, Village and Post
Sirohi.

(ii) The Second charge relatéd to wrong
delivery of two letters dated 11.70.86
and Yel2e.86. These letters were deliver-
ed to Mrs.Laxmi Nérain, 3/0 Chajju Ham
of Village 3Jirohi, when thase were
mgant for ire. Laxmi Narain, S/o0 shri
paulat Ram, ~angal sirchi who was an
arhy jawan. This urong celivery resultec
in exPirg of the validity of Railluay
pass maant for journsy to his place of
Posting and also resulting in lot of
in-convenience aid expenditure which he
had to bear from his pocket. He also
lodged & complaint with the Sub=-Fost
Master on the back of the envelope
itself. This was admitting during the
course of departmental enquiry of the
applicant.

(iii) The third charge related to the return

of FBJ 958 foney urder No. 425/ dated
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4e110c6 amouipting to e 30U/~ remitied
to Smt. Zantara Zevi, Fost ang Village
Nangal, $irochi. He did not caras ©o
ascertain fthe correct address of the
payee.

(iv) The 4th charge :relabed to his unauth-

orised agbsence from duty on 5.7.1587 .

(v, Trie 5th charge related to his ingisci-
plined behaviour resulting in an alter-
Cation with the J.DeI1.(P) in a acrunken
condition aid also holding out a threat
to kill him in the presence of 3hri
Om Prakgsh, Postal Assistant and Shri
Ram Autag, Uelele, Main Pyst Office,

larnaule

3. The gpalicant was asked to show Cause agalnst these

chargese. He submitted his show-caguse an G.1.38. The Show
Cause was not found satisPactory and a departmental enguiry
was launcheéd against him. A perusal of the record will shou
that the depnartmental praceedings were ccnducted in depth
giving full gpoortunity to the applicant to defend hims<1f.
It took almost seven mbnths to complete the proceedingse.

The Petitioner wanted g copy of the charge=-sheet in Hindl
and his reguest was acceded to by the dnguiry O0fficer and-

a Hindi version of th. charge=sheet was given to hime (e

was pzrmitiad to cross=-examing the witnesses during the
course of enqguirye. The Znguiry Ufficer recorded the evidence
and submitted his report to respondent. Noe 3 legs Jeniarz

Superintendent of Post Uffices, Gurgaon, haryaiae

4o In his report the Enquiry Cfficer did not Find

him guilty of fraud or lack of integyity but found him

W
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guilty on 3 counts i.ege delivery of 2 letters to

wrong parsons on 11710686 and 8.12.86 showing derelict-
ion of duty and negligence, This did cause in-convenien-
ce to any;  Acmy Jawan whase Railuway Warrants expired

as g result of wrong delivery. He had to undergo a
journey from his residence to army Cantte, Delhi on

hin ouwn to get fresh passas issucd for his return
journey . This»Féct has been admitced by the applicant
during the course of enquiry. It has also been admitted
hy.him that he returned the Money order Noe 4252 dated
4411.86 amounting to fs. 300/~ meant for Smt. Santara
Devi, Post and Village Nangazl, Sicohi. The explanatiun
given was found unsatisfactory b.cause he stated that
it was none af his ‘job to find out the correct address

of the payese if complete address is not furnished to him

Se The charge of unaguthorised absence was proved
uﬁich the applicant tried to cover up on the plea of
'urgent dumestic matter' and production of a certificate
from Dre Reie sharma to the effect that he needed rest

for a day on account of pain &n his body.

Be As regards the 5th charge of misbehaving with
the SeDsIe (P) it has been admitted by the applicant
during the course of departmental enguiry that there
was an exchangélof hot words on the basis af uhich
a Domplainﬁ was also lnged with the Police and that
, .the altercation between him and J.Del. (P) came to an

,end on the intervention of 3ub-Post Master.

7o A carefhl perusal of the enguiry report will . .
ingicate that the Enquiry Jdfficer did not Find any
malafide intention osr fraud in returning the foney
Order. Sut the applicant was found guii%y an other
counts and aﬁcordingly the repprt was submiﬁted with
clear findings to ths Senior Sup.rintendent of Hosts

UPficese The disciplinary authority cunsidered the
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gravity of the charges of delivery of 2 letters on

two different dates to wrong persons, return of :oney
Order, unauthorised abssnce and misbehaviour with g
supgrior officer@ gufficient ground to warrant his
vremoval from service. He had failsd to maintain absgluts
devotion to dufy as per Rules 17 of E.u.y.as ( Conduct

& Service) Rules 1864, It is also evident from a perusal
<f the record of the departmental proceedings that the
apglicant had not made any protest or yrievance at any
stage@gFull opportunity was denied to him to defend
himself. There was no allegation of bias or malafides
during the courss of the departmsntal enquiry which
started on 20.2,686 and concluded on B8.9.88. The applicant
was permitted to cross-examine the witnesses produced by
the presenting officer and the examination and the cross-
examination, both form part of the evidence rscorded by
the Enquiry OFfficer. The applicant was also glloued to
submit his briefs in writing on 3.5.88. A copy af the

enquiry report was enclaosed with the order of removal

B

coimmunicated to him.

3. The appellate aufhority agreed with the punishment
inflicted on the apﬁlicant and rejected his appeal. Since
the guestion of bigs uaé‘ never raised by thé ap.licant

during the departmental procesedings, he cannof be alloued
to raise the same after his removal from service being
barred by law of estoppel. The departmental Jroceedings

were conducted under the departmental rulcs and pracadufes'

laid down in Z.Ds@s (Conduct and Service) Rules 1964,

9. The learned counsel For theapplicant arguad that

£

the "put 4ff duty' extended beyond ag periud of 120 days
ajainst ths instructions contained in D.G.P & T, New selhi
order No. 151/3/81- Vig III dated 25.8.81. The instructions

amé of a genaral nature and uhdk disciplinary procsedings




are launched for a major penalty the guestion of recalling

"put off guty' doss not arise.

10. It was furthar argucd that ﬁhe S.D-I.l{P) Narnaul
appointed the E.0. and P.0. vide his orcder dated 10.10.87
simmultaneously with issQing of ‘the charge-shest dated 9.10.87.
The Z.0e4s (Sonduct and Service) Rules do not Provide for
representation after the chargs-sheet has been szrvede Once
a charge=shest is served, appointmznt of an tnguiry Officer
and pressnting Officer is a must and if it is done simﬁultaneous
ly there is no irregularity or infirmity invloved rather it

helps in sxpeditious disposal of disciplinary Jroceedings

which is a time consuming affaire

Me o The . learnsd counsel for the applicant has referred

to the maglice of facts and law add has cited the follouing

case lgu 2-

(1) shri Rahman Use state of Assam 198a (2 ATR 69
ColeTogyGeHe
(ii) S.De Ral Guru Uss Union of India 19v0 (2) &TJ

’ 402 Eo.‘llTo,, &:UttaCka

THeSe judgments nave not taken into consideration what
profe. 3.4¢ Des Smith has stated in his trzagtise on ' Judicial
Review of Administrative Action'e Tre case law on the point
is thin but on principle it would be seen that where a raport
or determination lacking final ePPect may nevertheless have

a scrious judicial effect on ths legally- protected interests

of individauls {(g.g. when it is a necessary pre-reyuisite of

a Pinal order)}'ﬁgé p;rson mgking the report or decision must
not be affected by interesf@r lilelihood of malice. In this
Case SsUele(¥,) who ordered the applicant to be 'put off duty'
under provision of Rule 9 (1) of Z.u.ds (Concuct and dervice)
Rules 1954y . was in no position to influence Z.0. or Pelle once

they were appointed.

/
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Once the enquiry was launched, he uas also in no position
Lo influence his superior officer i.e. 3enior Supsrinten-
dent of Post CPfices of Uirector Postal servizes undsar
whom he .works. The charges of malice can not be extended

. - ‘/. ~ ' . . . .
to 3enior Superintendent of Posts who is giscipglinary

authority or to pirector Jostal Servicess who is appellate

authority. This cnarge this is bassless.

12 A4S rehardé the erguments of the learned counsel
for the apglicant that a copy of {he énguiry repo;t wasnot
supolied to the'éppli:ant and this denigl of & vitzl docu-
ment vithated the enguiry, the learned counsel for the
resHondents hus argued that there was no guestion of sup.ly-
ing a copy of the engiiry rejort b.Causé ceJ.As ale not
holders of the post nor are they regular employee of
Government ddd the applicant's Case is gov.rned DY LeUsAs
(Conduct and Sefvice) Reles 1964, under which there is

no pfcvisionAfor supplying the copy of the &nguiry rejoct

at the stage suggested by learned counsel for the

13, It may be worthwhile aduing that the present
case is not covered By the judgment of ron'ole dupreme
court Page 571 of 1391 Sec. cowprising uhiaf Justics
Rangnath mishra, firs Justice P.d. sawant anc Vir. Justice
Ramgswamy in ths matter 05 Hamzan'ali Khan Yse union of
Inuia'uhere the princigles of natural justice were
widened to ihclude supply of a copy of &nyuiry report
to the delinguent employeu,'sa thut he is not disadvantag-
ed in the defsncee. In the pressnt case the removal order
was passed on 13.12.88 (Amnexure 4=1)+ Thus the argumentis
of the learned counsel for the applicant have nolegs

tostand.

14 . Learnoed counsel for the respondents referred

to th: order of  dismissal pasced by a Superior guthority

is@. Senior Superintendent of ~ost Uffices as incompstent.

~
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This is totally wronge 3eu.I.(P) was a complainant in this
Case and also one who appointed &nguiry UfTicer and Presenting
Officer and as such he though the cisciplinary auvthority became
sn interested party and there was a likelihood of bias or
malice affecting his judamente. A& Sdparior gfficer is Ffully.
compatent to pass agn orddr which a Junior Officer in the same
hierancy can pass. There is no infirmity at all. Ministers

and secretaries pass ordar in the name aof tne President when
tne latter even does not knou What orders are being passad. If

an appellate authority becomes a disciplinary authority as inm

this case, the yirector iostal dervices had to b.came apsellate

authoritye. The denior superintendent of rost Jffices who was
the disci.linery authority in this case in the interest af
juscice and fair piay played the role of disciplinary autuority
and considered the &nguiry Report, the evidence;ducumants,

and findings of £aguiry Jfficer an@ finally passed the punish-
ment order on 30.17.88 agree;ng with the findings of tne Enquiry
gfficer that he was not guilty of fraud or lack of integrity

but was guilty wxs of wrong delivery of tuo letters om tub.
dates, rsturn of money-order, unauthorised absence end misbe-
haviour with a Superior Officser. He topk his independent

decision about guantum of punishment. *

15. ds regards unauthorised absence and the productian

of a wmedical certificate as raferred to by lcarnad counsel for

the applicant it has been pointed but by respundents that Eelens
are not gouvernszd by the provision of Rule 189 of the CC3 Leave

Rules 1872, The applicant remained absent Litnout information

€

and to cover it up, hy produced a meaical certificate. In their
service condit@ons there is no pravision to avail of lcave

on any ground without providing  a substitu
avoid dislocation in delivery of letters and money-ordérs.
The case of ghri Binasri Lal, 4ssistant fost #Master, Fazilka
Use Uniun of India & others as Cifad by the learnzd caounsel
for the appliéant is not agplicable in vhis case as «FM is
overnsd by GO5 (Leave) 1572.

N



16. The learned counssl for the spplicent raised the

l.‘ .\ 0 .
question of payment of Salary and allowances during ‘put off

0y

period's It was pointed out by the lsarned counszsl for the

{

respondents in his written arguments that E£.0eds arz not
entitled for any payment of Szlary or allowances far the 'put
of f duty period' under Rule 9 (3) of P & T Eeveds (Conwuct and

Service) Rules 1964. There was no malafide intention in

kéeping the EsDede on "put off dut;" beyond 120 days.

17. Thus it would be evident that there are no
infirmities and latches in the &Znguiry Report oé in the findings
that the conclusions arrived at to the sPfect that the apolicant
was guilty.of negligence, misbehaviouw aind dercliction of dutiss
and was alsa a 3hirker q# responsibilitiss and cguties assigned tc
filme In spite of the fact that the applicanf Was nbt a Govern—
ment ssrvant nor a holdér of the post, protection under Article:
~311(<) was given ta him. Neither the ~roceedings are flawed
nor is there any scope to question the fingings which sntailed
the order of removal inflicted on the applicante. Accordingly

the application is dismissed as devold of any merit. There

will be no ordsr ss to COStse

- ( IV VA ek
(7R SINGH) ' ( 3.P. sHara )9}y
MEMBER (4) Marger (3)
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