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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL >
NEW DELHI

»
O.A. No. 82.9/91 ' 9
T.A. No. N : l ?
DATE OF DECISION 2-7-96
Mcs Kanta Rathor . Petitioner
Shri VeKeMlehta = - | Advocate for the Petitioner(s)
| Vcersus ' '
U.Cele & Others Respondent
Shri J,Banerjee proxy counsel Advocate for the Respondent(s)
for Shri fMadhav Panikar. ‘
CORAM

A The Hon'ble Mrs  Lakshmi Swaminathan, fMember (J)

_The Hon’ble Mr._ R.K.Ahooja,’ "Eﬂ ber (A)

1. To be referred to the Reporter or not? j

2. Whether it -needs to be circulated to other Benches of the Tribunal?

(Smt,Lakshmi Swaminathan ) 1
Member (J) j
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CENTRAL ADMINISTRATIVE TRIBUNAL 27
PRINCIPAL BENCH

0.A.No.829 of 1991.

Dated New Delhi, this 2nd day of July, 1996.

HON'BLE MRS LAKSHMI SWAMINATHAN,MEMBER(J)
HON'BLE MR R. K. AHOOJA;MEMBER(A)

1. Mrs Kanta Rathor
W/o Late Shri 0. S. Rathor
R/o A-122, Pandara Road
NEW DELHI.

2. Master Bhawani Singh Rathor

3. Miss Poonam Rathor

(Applicants 2&3 through .
applicant no.l,legal guardian.) ... Applicants

By Advocate: Shri V. K. Mehta

versus

1. Union of India,through
Secretary.
MInistry of Personnel, Public
Grievances & Pensions
Department of Personnel & Training
North Block
NEW DELHI-110001.

2. Union of India, through
* . Secretary
Ministry of Defence
Defence Research & Development
Organisation, Sena Bhawan

NEW DELHI 110001. ) ... Respondents
By Advovate Shri J. BanerJee,proxy counsel
- for” - Shri Madhav Panikar.
ORDER

Mrs Lakshmi Swaminathan,M(J)

This application has been filed under Section

19 of the Administrative Tribunals Act,1985 against

the order -dated 26.12. 1989 issued by‘ﬂmzrespondencs
/
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aéainst'Shri 0. S. Rathor, the priginal applicént
who has éince died\anq is rep;esented,by'the legal .
representativea-’gis wife 'Mfs Kanta Rathor, ‘the
applicant N§.1.>By the o;der dated 26.12.1989 it
bhad been ordered that a sunm of'&.981/f.pér'month:
should be fecqvered form Fhe original abplicant for
34 manths on account' of overpayment of pay and

allowances of R.33,354/- till November 1989

(Annexure-V).

~

~

2. . The brief: facts"of ‘the _caég are that the’
original applicant Shri 0. S. Réthor had taken
premature retirement from Army with effect from
7.7.1985 after putting in 24 years of serViée. At
that  time he was in :}eéeipt of 'bésiC"pay of
%.1700)— pef moﬁth'iﬁ the ﬁre?reviséd pay scale of
R.1500-1800. He was getting pension of R.1,335/-

‘ﬁ/
Thore - ~ |
per month.after he served as Secretary, Zila Sainik

A .
Board, Kota under the State Government of Rajasthan
in the paylécale of %.1496;3050 (pre-revised) from
15.7.1985 to 4.2.1987. As he held this post on a
purelf temporary capacit&, he was not granted any
te;minai benefits-fér'this service which was less
than fwb years. ﬁe.was subsequently apbointed as

Senior Administrative Officer. Grade-I (SAO-I) 1in

the pay scale ‘of R.1100-1600 (pre-reviséed) with

‘?% effect from  5.2.1987 through UPSC. The.
5 / - - . .
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fegpondents5AViz., Defence Research & Development
Organisafion (DRDO) fixed his pay at the minimum of
the scale ignofing the\entire’pgnsion and this pay
he drew till July 1989. Frém the statement of
fixation of pay, it is éeen that he was fixed in
the'revised bay of %.3750/- pef month with effect
from 5.2.1987. After‘the~Government of Rajasthan
refixed his péy in the reviséd State Go§érnment
scalgs with effect from 1.1.1986 and issued revised
Last. Pay Certificate, the ‘griginal applicant
applied for refixation of pay .in terms of the'
revised .Lést Pay" Certificate. When this was
forwarded by the DRDO ﬁo CDA(RED) for refixation,
it was pdiﬁted out by that authority that fhe
oriéinal appliéant'had been allowed wrong bay as
his pay‘shguld have“been fixed only in terms of
Department of 'Peréonnél & Training's 0.M. dated
31.7.1986 and that a total amount of about -
%;33,0007— was bverpaid:to him whichxwas required
to be dedugted at RK.818/- per month from his pay
on this account. The revised pay of the applicant

was advised to be fixed at R.3300/- per month in

accordance with the paragraph-4(b)(ii) of O0.M.

dated 31.7.1986 as per the details furnished to the

original applicant in reply to his representation.
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3. After filing of this application on 9.4.1991{

on the demise. .of the' original applicant‘ on

15.5.1991, by the order of 'the Tribunal dated

24.9.91, his legél represenﬁatiyes were allowed to
be impleaded.

4, We have heard Shri V. K. Mehta, learned
counsel for the applicants and Shri,J.ABanerjee,‘
learned fproxy counsel for Shri Madhav Panikar,

learned counsel for the réspondents,and have also

perused the records and the written .statements submitted

Qn,Behalf of the parties which are taken on record.

5. Thé learned céunsel for the applicants ~ ‘has .
submitted that thé aépointment of the original

<appiicant as SAO-I through UPSC is not a case of
;ejemployment in Government service, but. a fresh
appoinfment. He has digputed the stand taken by
the respondents that vsince 'the officer was in
receipt . of pensionary benefits lon_ his pre-mature.
retirement from“Army, his pay on his appointment-as
SAO-I with ;hé regpondents with effect from
5.2.1987 can be fixed. in ~aqéordaﬁcé with the
provisions of the'Cenéral Civil SerViqés-(Fixation
of,Péy of Re-emplpyed'PenéionefsdTOidérS;l986. The

learned counsel for the applicants submitted that

Jgi; since the original ?pplicant had been appdinted

Contd-5.



.{’f\

93

directly as .a direct recruit through UPSC in the

post of SAO-I, he cannot be considered to be

~

a re-employed Government servant who is re-employed
in the public interest. He has relied on the
judgement of the Tribunal in Uma Sharma Vs UOI &

Ors (1994) 27 ATC 1.

N
s

6. The respOndehts, on »the "other- hand, have
submitted that there is no doubt. that the erigihal
aphiieant is a re-enployed pensiéner and is fully
covered wunder the provisiens of the Re-employed
Persennel (Conditfons of Service) _Rulee,1932 as

well as the provisions of the‘ Central -Civil

Services (Fixation of ' Pay of Re-employed

 Pensioners) Ofders, 1986. According to them, even

if- the original applicant is a direct: recruit‘to
the post of SAO-I, the fact that he is in. receipt
of peneion‘from the deernment cannot be ignored.

they have therefore, submitted that in accordance

‘ w1th the Central Civil Services (leatlon of Pay of

N
'

Re- employed Pen31oners) Orders ,1986 which came 1nto

effect w1th effect from 1.7.1986, the- original

 applicant's pay has heen correctly fixed taking

into account the. pensionary benefits he ywas.

[} - \ ’
entitled to in accordance 'with the rules. They

have, thbrefore; submitted/that his pay has been
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correctly fixed treating him as & re-employgd

pensioner. We find force in the arguments advanced

by the respondénts that the original applicant wasa
re-employed Government servant when he  was

appointed as direct recruit SAO-I.

(a) Clause (2)(a)(1l) of the Central Civil Services
(Fixation . of Pay of Re-employed Pensioners)
Orde;s,1986 provides fhat save as otherwise
provided in these orders, these orders shall apply
to all persons who are re-employed in Civil
Services and posts in connection with the'affairs-
of the Union Government after retirement on
pension, gratuity, and/or Contributory Provident
Fund beﬁefits from the ser?ices of the Union
Government including Defence. Rule (4)(b) of the
Orders provides that.fhese ordefs shall not apply
to persons re-employed in poéts, the expenditure of
which is not debitable to the Civil Estimates of
the Union Government. . In this case, it is an
admitted fact thét the original applicant who was a
Major in the Army retirgd from the Defence service
with effect from 7.7.1985. 1In the letter of offer
of appointment'as.SAO-I dated 30.12.1986; the terms
and conditions of the'appointment.have been given

which  includes the following conditions in
/ ’
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paragraph-2(V):

You will be subject to conditions of service
as applicable to temporary civilian Government
servants paid from Deéfence Services Estimates

in accordance with the orders issued by the

Government of India from time to time."

This éondition in the . appointment letter
shows tﬁat ~ the ,original applicant’ was
appointed as- a civilian Government servant
paid frém Defence Service Estinmates, and,
therefore, does not fall within the provisions
of Clause 4(b) of the Central Civil Sérviées
(Fixation of Pay of Re-émployed Persioners)
Orders,1986. Thergfoye,'in the facts of the
éése, it/is‘cleaf that the applicang who was
receiving pension as a retired Major in the
Defence Force, is a -re—employed Government
servant and his pay has been correctly fixed
in accordanée with the Central Civil Services

(Fixation of Pay of Re-employed Pensioners)

Orders,1986. ~We have seen the. judgment in Unma

Sharma's case (supra) relied on by the

applicants. But the factsin this case are not
applicable here and; therefore, the case will
not assist the applicants. .. Similarly, the
other casesreferred to by thé learned counsel

for the applicant regarding retrospective

s

appllcatlon oﬁélaw/rules 4T€ not relevant.
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7. The other 'main ground taken by the learned
counsel for tﬂe applicants is that by the impugned
order dated 26.12.1989 ‘the original -applicant's
vested " and valuabie "rights "had been adversely
affected with retrospective effecf and wifhout
coﬁplying with the principles of natural justice as
laid down in fhe case of Bhagwan Shukla Vs UoI &
Ors. (1994j 28 ATC. p.258. The respondents have, in
their reply ﬁerely stated that the recovery order
is 1in accordance with the rules, but bhave not
denied the averment of the original applicant that
he had.nétbeéngiven .a reasonable >opport;nity to

explain his case. We are aware that the Supreme

. Court in Managing Director,ECIL, Hyderabad Vs B.

Karunakar JT 1993 (6) SC 1 has held that:

"The theory of reasonable opportunity and the
principles of mnatural juétice have Dbeen
evolQed to uphold the rule of law and to
assist the individual to vindicate his just
rights. They .are not incantations to be
"invoked nor rites to be performed on all and
sundry occasions. ~Whether in fact, prejudice
has been caused to the employee or not on
account of the denial to him of the report,
has to be considered on the facts and
circumstances of each case."

Although this case dealt with the furnishing of the

}%' inquiry report in disciplinary proceedings thé
"
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decision will also be relevant in the context of

this' case. However, in Bhégwan Shukla's case

'(supra), the Supreme Court quashed thé impugned

order dated 25.7.1991 by which the Appellant's pay.
which was re-fixed since 1970 at R.190/- per .month
was reduced to R.181/- per month retrospectively

with effect from 18.12.1970 which was in violation

of the principles of natural justice and  as the

"Supreme Court held, ‘'"without following any

procedure known to law.'" In the facts of the case,

{

the Court, therefore, quashéd the order passed by

the Central:Administrative Tribunal as well as the

impugned order dated 25.7.1991 redﬁcing the

appellant's pay holding that "fair play in action
warrants that no such order whicﬁ has the effect of

an employee suffering civil consequences should be

.passed without putting the (sic employee) concerned

to notice and giving him a hearing in the matter."

8. In the present case, admittedly the original

applicant has not been given a show cause notice or

. reasonable opportﬁnity of hearing Dbefore thel

impugned ~order of recovefy, of the amount of
R.33,354/- as overpayment of pay and allowances was

passed on 26.12.1989 by the respondents.
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9. Having regard to fhe decision of the Supreme
Court in Managing Director, ECIL case (supra) since
the réspondents ha&e refixed the pay of the
original applicént in accordance with the relevant
rules/orders, we.are unable to see what prejudice
would have been caused to the original applicant in
the case in such re-fixation of the pay. However,

o 2
ianimilar situation, the Supreme Court has quashad

the impugned order reducing the basic pay 6f the
appellant with retrospective effect from 1970 in
Bhagwan Shukla's (supra). Therefore, having regard
to thisdecision of4the Supreme Court, the recovery
of pay and allowances from 5.2.1987 vide order
_26.12.1989 in violation of the pfiﬁcipleS'Of natural
justice, is.badhin law. Fﬁ;ther,, éonéidering also
the fact that the ofiginal applicant-:has since
eXpired;. we direct the gespondents not to mwake any
recovery of the'overpaymént of pay and allowances
madé to the original applicant between 5.2.1987 and
26.12.1989 and if.any such recovery has been. made,
they shall be returned to the applicant no.1l within

one month from the date of this order.

10. With the above observations ‘and directions,

the OA isxd@sposed of finaliy. No costs.

~

% - | Lok :ﬂ{/g”vdzﬂj*/«'
(R. ooja) 5 (Mrs Lakshmi Swaminathan)
Member (A) /> Member (J)
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