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rHE HON' BLE i®. F,K. KARTi-h / VICE CfMR,VAN( J)
TH£ how bis 1,®. b,K, DKOUkulYrtl., AavilWKv:,rtIIVE l/e.,:BER

1. .Vhether Reporters of local papsrs may be alloved to
see the Jucgnont? ^ diio-^ea ^o

2. To be referred to the Reporters oi not?

JUDG.Vi£NT

for consideration in these c-pplic-jtions is
The quest ion/_.-netner the ipplicc^nts .vho belong to the

ueoching line in the Delhi administration are entitled to

retire at the age of 60 years like other teachers after their-

promotion to supervisory or administrative posts of Education

Officer/Assistant Dircctor/Deputy Director/joint Director ^nd

Aooitional Director of Educestion in the Directorate of Education,!
Delhi Administration oi .vhether they would retire at the^age. of

58 years like those v/ho belong to the administration line.

Th'-re had been one round of litigation in the Tribunal and in

the Supreme Court on this issue by Shri R.S.S» Shishodia and

Shri Sita Ram Sharma.. A Review Petition filed in Civil

Appeal NOi3191 of 1991 arising out of SLP{Civil) No^2562^ of

1990.in the matter of Shri R.S.S, Shishodia Vs, The

Administrator of union Territory of Delhi and Others, is stated

to ba still pending. This is 'another . round of litigation

in the Tribunal by the applicants befoie us who are also

similarly situated. As the issues involved are common, it is

proposed to deal vi/ith them in .a conrnon judgn'ient®
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2. Eight of the applicants are vvorking as Deputy

Directors of Education (applicants in CA at S.Nos. i, 2, 4, 6, 8,

10, 11."nc 12), two es Su[--ervisors, ihysical Educ-^tion

(appliccints in 0^ at S.Nos, 5 and 9),--one .as Assistant

Director (3cie nee) (applicdnt in at 3,No.7) and one as

in
Additional Director, iiducation(Schools)(Applicant/^pt S.No.S).

All of them belong to the teaching stream where the retirermnt '

age is 60 years and they were promoted to the administration

stream where the retirement age •is 58 years. The dates on wh' 'h

they complete the age of 58 years and 60 years are indicated

in the comparative chart, below;-

/-•pplicants at S.Nos, obove Date of retirement Date of

Applicant in 1

Applicants in 2 g. 3

Applicant in 4

Applicant in 5

Applicant in 6

Applicants in 7 8. 8

Applicant in 9

Applicant in 10

Applicant in 11

Applicant in 12

at 58 years retirement if
it is 60 years

31.10.1989 31.10.1991

30,^.1988 30,'6.1990

31.12.1989 31.12.1991

28.2.1990 28»2.1992

30.4.1990 ,30.4.1992

31,7.1990 31;7,1992
, 28.2.1991 ' 28.2.1993

. 30.4.1991.- - 30.4.1993

31.5.1991 , 31.5.1993

31.7.1991 31.7.1993

the above that all the applicants

have stained the. age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the

Tribunal. The respondents have filed Miscellaneous f-etitions

praying for vacating the stay orders in the light of the orders

and directions given by the Supreme Court in Shishodia's case
and Slta Ram Sh^rma's case and that is ho-.v these applications
came up for hearing o'n the continuance of the stay and the

merits. -
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4, ''The learned counsel for, both sides have xatefe-us '<•!•"•'<-Sh j |
the pleadings in the first round of litig-tlon before the

Tribunal ind the Supreme Court .=ind the orders p=sse:i by the

Tribunal =nc ths iupreHB Gou; t, BO'.h sidas h-ve iiojght fjom

them support for. their respective contentions. Tbe stand of

the applicants is that they v«uld retire from serwice at the

age of 60 yeuis on the ground that their service on the
administration side is an extension of their-service -in the

teaching line. The stand of the respondents is that =. the
applicants, on their o.m, accepted promotion to the , ,
administration line v,here the age of retirement Is 58 years.

they vould retire at the c-ge of 58 yeais.

, 5-. vse have gone through the records of the ca,:se carefully

and have considered the rival contentions. Vie have also heard
some of the affected persons appearing in person.-».vho a=;e
expecting'pron^tionon.the administration side if the stay
.orders passed by the Tribunal are vacated. Mrs. Ayni^
Ahlawat. the learned oo-unsel for the. respondents

•oonSid^ that thi-matt^^
passed by the Supreiffi. Court on the appeals filed by

• s/Shri Shishodia and SitaKam Sharma against the Judgments
• delivered by the Tribunal, which will be discussed

hereinafter. The learned counsel for the applicants ^
,

,,cont, page 6/-
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cirgued thet the issues arising out of the judgraents.^f the

Tribunal dated 29.1.1990 in Oi 2005/1989, R.S.S. Shishodia Vs.

The Administrator, Union Territory of Delhi a Others and

doted 8.2.1990 in On No.153 of 1990 in Di. Site Rarn Sharmo Vs.

Union of India 8. Others have been left undecided by the

Supreme Court, According to Shri S .K. Bisaria, the learned

counsel appearing for some of the applicants, the aforesaid

orders of the Supreme Court are only orders in personam'and
that

not orders- in rem. He further submit ted/the issues laised

in these applications had been coni^idered by another Bench

of this Tribunal in its judgment dated 20.10.1987 in

O^ I\'o.858/86 in B.N, Mian Vs. Delhi rtdm±nistration and

Others which is in their favour and that in'the event of

our taking a different view, the matter should be referred

to a I'-rger Bench, for consideration, Shri G.D. Gupta, the

learned counsel appearing.for some other applicants argued

that the afo'resaid orders of the Supreme Court in Shishodia^

case and Sita Ram Sharma*s case have not adjudicated upon

the merits and that they have merely regulated the period

of service rendered by Shri Shishodia and Dr. Sita Ram

Sharma on the post of Deputy Director.

6. The judgment of the Tribunal in Dr. Sita Ram Sharma

merely follows the earlier judgment in Shishodia's case and,

therefore, we may discuss only the judgment in Shishodai's case.
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7=, In Shishodis's case, the applicant -pi^ointed

as Principal on 29.7.1960 in the Directorate of Education.

He .V6S pronpted as Education Officer in 1976, D2puty Director

of rlGuCction in 1984 and Joint Diiector of Education in 1988®

j

He was confirmed as principal.

Q^dU- I
He was not confirmed on the post of Education

Officer and his subsequent pronotion as Deputy Director and
i

Joint Director were purely on ad hoc basis. He challenged the
. • I

order passed by the responopn+s to the effect that he v/ould
, !

stand retired from Government service on 30.9.1989 on attaining

the age of 58 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 ye-rs. The

Tribunal expressed the view; that supervisory v/ork by a

person on promotion who has acted as a, principal is in the

nature of an extension of the vjoik as a Principal but covering

a wider area, which, may involve, several s:chools or zones.

In the operative part of the judginent, the Tribunal, however,

observed as followsi- - • '

n- ujQ are, however^ o£ the view that if this relief
cannot be granted to all those promoted office^ to the
rank of Education Off ice r/Asstt, Director/Deputy
Director/Joint Director and Additional Director who
come from the rank of principal of a iichool under the
Delhi Administration, they must be given an option to
revert back as Principals in Schools and continue till
the aqe of superannuation/retirement viz., cO years. It
noes v'.'ithout saying, if they exercise the opi-ion Oi
Reversion, they Muld be entitled to the pay, allowances
and pesnion commensurate to the ronk of principal. They
will not be entitled to the pay and allow^^nces oi the .
hiqher promotional posts. It is, however, made clear.
that during the period they held the promotional posts,
they would be entitled to pay and allowances ox the post,
VJe Lrther direct that the applicant in ^^e present^case
will also be asked,to exercise his option as to whether
he would like to revert as Principal ano ^xves his
opt-ion to do so, he would be reposted as Princ.pal
continued till the age of 60 years".

/
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8, • On appeal filed against the aforesaid judgmenVby

Shi i Shishodia, the Supreme Court passed the follo.ving

Older on 16,8,i991'in civil appeal N«,3191 •f 1991;-

" Special leave gp'^nted.

Having heard the learned counsel for both
/

the parties, vve find that the appellant has
only <s.bout one month to complete 60 years,

V.'g cio not, therefore-, propose to decide the
issue arising from the inpugned judgment of
the Tribunal, So far as the appellant's
continuance on the post of Joint Director is

concerned, it is al-.vays open to the authorities

to allow him to continue on that post or to rever^
him to his post of Principal.

The appeal is accordingly disposed of",

'*'in the said Civil Appeal ^
y. No.2 filed by him^vas oisposed of by the

following order dated 25.9.1991;-

^fter hearing learned counsel for the parties
and having regard to this Court's order dated 16.8.91
and the special facts and circumstances of the case we
direct that the appellant shall be retired as a

Principal on.his attaining the age of 60 years,
vvithout ahy prejudice to his right to salary or
allowances paid to him while he was working as a
Joint Director of the Education, The appellant is
entitled to retiral benefits as Principal* The order
of reversion will, however, stand.

The lA is disposed of accordii-gly",

^ ' iatei 16.8,91, 'On a persual of the aforesaid "•riBr/ it appears10,

tQ US ttet the Supreme Court after taking into account the •

facts and olxcumstances and without deciding, the issues

arising from the said judgment, disposed of the appeal with

the observation that it was always open to the authorities to
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allow the appellant to cor.tinue on the post held by him

in the administration line or to revert him to his post

of Piincipal® An identical order -vas passed on 16,8,1991

in the case of Dr« Sita Kani Sharma, Thereaiter, the

respondents passed an order on 23.8,1991 purporting to

relieve Shri Shishodia and Shri Sita Ram Sharma of their

duties with effect from 16.8.1991, the date of the orders

passed by the Supreme Court, It was further added that in

case theywera interested to seek reversion to the post of

Princip:^l, -they might submit their option v;ithin 24 hours

of the receipt of the order so that it could be considered

on merit and that their option for reversion should be from

the date prior to the date of superannuation at the age of

58 years. On 26.8.1991, the respondents passed an oroer

directing that Shri Shishodia shall st=nd retired from

Government service on 30.9.1989.

11. The orders dated 23.8.1991 and 26.8.1991 v/ere

challenged by Shri Shishodia in lA No .2 of 1991 which .-.was

disposed by the Supreme Court on 25.9.-1-991. H«=.ving

regard to the special facts and circumstances of the case,

the Supreme Court directed that Shri Shishodia shall be

retired as Principal on his attaining the age of 63 years,

without prejudice to his right to salary or allowances

paid to him while he was working as a Joint Director of
Education and.that he would be entitled to retiral benefits
as principal. The Supreme Court did not find any illegality

in the orders passed by the respondents on 23.8.1991 and
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26.8.1991. The appellant's right to retire .s principal' 'i
nhis attaining the age of 60 years and his right to . |

salary and-allo-.vances paid to him while working as a j
Joint Diiector of Education were, however, upheld.

12. The decision of the Tribun^^l dated 20.10.1987 m

Mian*s case relied upon by Shri Bisaria was based on the

order dated 28.3.1987 made by the Lt. Governor, Delhi.

During the hearing, the learned counsel of the respondents

produced before us copy of an order dated 25/26-4-1988

whereby the aforesaid order dated 28.3.1987 was cancel!

and withdrawn. In that case, the applicant who'was

employed as Guidance Counsellor in the Directorate of

Education, Delhi Administration had sought for a

direction that he was entitled to the enhancement of age

of superannuation at 60 years and higher pay in accordance

with the orders issued by the respondents on 6.9.1983 in

respect of the Delhi School Teachers enhancing their age

of retirement/superannuation to 60 years from 58 ye=rs.

His contention was that although the nomenclature of
/

the post held by him was Guidance Counsellor but the

fact 'jjcis that he belonged to one of the teaching

categories as detailed by the Delhi Administration itself

in respect of different non-ministerial and ministerial

categories of employees consisting of teaching and non-

teaching staff. The contention of the Delhi

Administration was that he did not belong to the category

Of, teachers and that he was not declared as such by the

o
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Delhi •Administratiori, It vvas in this conLoxt that the

applicant relied upon the order d^ted 26,3.1987 inentioned

above-,

13..- The decision 'of the Tribunal in Mian's c3se Is

clearly distinguishable. His case.was not legarding

denial of the age of retirement'of 60 years consequent

on his promotion from the teaching line to administration
/

line which is in issue in the applications before us.

In the instant case, there is no dispute th^t even after

their proiiDtion to the administration line, they continued '

to ,be teachers; the only controversy is whether they vvould

retire at the age of 60 years, like the other teachers or at

the age of 58 years like the others on the adminisxrotive

stream,. . • ,

14, In our opinion, there is some anomaly in the

"situation in which the,applicants have been placed.- Though

they retain the bench mark of -being teachers even after
their'pi:03Stiir»;,tb-the administration they are

denied the benefit of age of retirement of 60 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi Administration .which took up,the
matter at the highest level With the Central Government.

, The central Government has-not accepted the views of the
• Delhi Administration. It is true that so long as the

•. anomaly continues/there may be no incentive to the
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teachers to look forward for promotion to the

administration stream which in turn might adversely

affect the ecucatiJncl system in the Union Territory of

2>t^hi in the long run. This is, however, a policy matter

for the authorities concerned to am sider and take

cippropriate action.

15, Shri G.D. Gupta.argued that the decisions,of the

Delhi High Court in Srat. Sheila turi Vs. Mur.icipal

Corporation dated 22,5.1985 and in Bcnv/dri L°1 Sharma Vs.

Municipal Corporation of Delhi dated 27.2.1989 are relevant

to the issues arising for our consideration. These

decisions were cited before the Tribunal in Shri Shishodia's

ca-se and the Tribunal has discussed their relevance in its

judgment dated 29.1.1990. In Smt. Sheila i-uri's case, the

Delhi High Court held that School Inspe.ctress and Senior

School Inspectiess remain as teachers and, therefore, she

••.•}as allowed to continue upto the age of sixty years.'

Even though the matter was ta'ken. in appeal to the Supren^

Court, the same was dismissed. The Delhi High Court has

allowed the '.Vrit Petition filed by Shri Ban-.vari Lai Sharaa

who was Inspector of Schools taking the view that inspite

of.his promotion as School Inspector, he remained a teacher,

and, therefore, he was entitled to remain in service upto the

age of 60 years. -
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16» .In Shri ohishodia's case, the Tribunal observed

that an Inspector/lnspectiess of ichools is below the

rank of Educ.^ti.on Officer/-'^ssistant Director/Deputy

Director/Joint Dii ec tor/Add it ipnal Director of Educc^tion,

that all posts of officers in the rank of Assistant

Director of EduCc^tion do not come from the stream of

teachers one that there are some persons on deputation

from IA3 and DANICS in the administration line .•.•••.'ithout

ciny background of teaching experience. The learned

counsel for the applicants argued that the above

re3soning is not correct.

17.- In our opinion, the grievance of the applic-ints

has arisen due to the difference in the ages of retirement

on the teaching line and administration line. This is,

however, a policy matter 'on which no mandamus can be
I

issued to the respondents#. Prescription of diffeient

ages of retiiement for various posts vdth varied levels of

responsibility cannot be said to be arbitrary or
lltpsriinent,

discriminatory,even though the p«st8 are in the same /

18. The applicants have continued in service beyond the

age of 58 years on the strength of the stay orders passed

by the Tribunal during the pendency of the appeal in

Shishodia's case.in the Supreme Court, The Supreme Court

has filially held that the appellants' age of retirenent will |
be 60 yeais and that he wuld be entitled to retiral benefits |

%
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as principal. He woulc also be entitled to his s-l^^ry
\

and allowances^paid to him' -vhile he \vorking ^;|
th«

Joint Director of Educ-ition. In our opinion, the position/ -

jiresent ap, licc.nts is similar to th.jtof Shri Shishodia '

and Dr. 5ita Ram Sharma. We have, therefore, te ba«r in

mind the views Expressed by the Tribunal and the

SupTem? Court in these cases while mouloing the reliefs

which could be granted to them. They have always the

option to revert back to their teaching posts and in thit

case, they vJDuld be entitled to retire at the age of

60 years. In case they continue to hold posts in the

administration stream, they will have to retire at the

cige of 58 yedrs like the others belonging to the

administration stream, "iVhether the applicants and those

similarly situated who choose to remain on the ailminlstrati,an

stream, vyhere the age of retirement is 58 years,' should

be treated as a separate.^block and whether on that ground
, s ' •

their age of retirement should be raised to 60 years, is

essentially a matter for the authorities concerned to

consider. It Is for the, appliCjants .to .decide whether- or not

to continue in their promotional posts till they attain

the age of 58 years or seek reversion to their respective

teaching posts, _ The claim of the applicants to continue

in their promotional posts and insist on retirement at the

age of 60 years is not legally tenable , v/e, therefore,
Qcs-^
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hold thet it is open to the authoiities concerned to

revert the applicants to their teaching s^sts ..vhich

they had held before their promotion. It would not. hou.„„.

applicait^/fehould also be given the benefit of pension and

other retirement benefits, treating their seryice as upto
Sixty years of age, Such benefits should be calculated

on the posts held by them in the teaching line.

19. In the. light of the above, the applications

disposed of with the follov/ing orders and directionsr-

(i) It is open to the respondents to allow the

applicants to continue on the respective posts/Kld^^
by them or revert them to the respective posts held by them

in the teaching line before their pronrotion. In the event

of the authorities taking a decision to revert them to

their.respective teaching posts held by them before their .

, promotion, such reversion shall be-only from a prospective

date and not retrospectively, .

(ii) In the interest of justice and equity, the applicants

shall be given all the benefits admissible to a teacher

. who would have retired on attaining the age of 60 years, had

they continued in their respective teaching posts.

The retiremenrt benefits would be of the respective .

teaching post, be Idvb^hem before their promotion to the
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edi.-iinistiotio^n-p-osts.. This should not, however, be

treated as a precedent.

(3) The c.-pt.lic^nts v./oulc be entitled to the so'lcr^/

^nd allovvdnces of the respective posts held by them

beyond the age of 58 years till they are leverted to

their respective teaching posts before their promotion,-

(4) The stay orders passed in these opplicc:tions are
Cxi- •

hereby vacated. All PIF^ file# in these applicstians are
dispesei af accerdingly. =>-

Let a copy of this order be placed in all the case

f iles.

N.' DHo"-JI^0nV'.L) '
^Dl.llMIiTRnTiVE iv^BABER

CP.K, K-^RTF/i)
VICE GK.-^IRw^N( J)
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