EITIR T -

Kegn.Nos.(1l) OA 2197 of 198¢
2523 of 1989

Date of decision; 10.10.19¢1.

Q

QA 2524 of 1989
04 2534 of 1989
5) G4 357 of 1990
G4 695 of 1990
7) 04 1401 of 15%0
8) 04 1528 of 199
9) Gi 532 of 1991
- {10) 0a 677 of 1991
211)03 828 of 1991
1) 0 16300f 1991

H W

(@)Y

(1) OA 2197 of 1989 with " . Ne. 2546 /91
Shri B;D. Bahuguna eeeeiapplicant
Vse
Union of India & Others « o+ He spondents
(2) OA 2523 of 1989 | |
"Kebo Raizlada eeserpplicant
st
qm‘.oh of Indie glothers +essRespondents
(3) OA 2524 of 1989 @
| Shri S;K. Shukla ...J*pplicaﬁt
VS
Union of India'& Others f...Re§pondent$
(4) OA 2534 of 1989
smt, Usha Sharma | v sApplicant
Vse.
Union of India & Others ....'Respondent-s
(5) OA 337 of 1990 with mp,.Ne,2589/91

5hri Karam Chand Sharma |

VSQ'

Lt. Govarnor & Another

o —

....«"\pplicant .

....RespOndents




“
A

(6) O 595 of 1990 with MmP.No.2545/91

- Shri J.N. Goel
VS '
Lt. Governor & Another

(7) O+ 1401 of 19%0 with MR, No.2598/91

DI J.C. Uuul
"VSe
Lt. Sovernor & Another

veseipplicant

v es sREespONdents -
e 00 eiAP Fllcant

e e s sFiespoOndents

(8) ©0A 1528 of 1990 with FP,. No.2586/91

Mrs. Do.ke, Jnnithan
"VSQ .
Union of Incia & Others

i rs. Jenas Bhatnagar

....ﬁppllcunt

_+essResponcents
(S)° OA 532 of 1991 uith MP.Ne.2594/91

see GB_-‘.E qundents

X .r\p{:lictant

. eesorzspondents

Y oi‘\Ppl icant

» 0 s Jiespondents

Vs,
Lt. Governor &. another
(10) ©OA 677 of 1991°
Miss S. Bajpal
Vse
_ Lt, Governor & another
(11) OA 828 of 1991 with MP,.Ne,2587/91
' Shri B.D. Surén
Vse
Deihi Administration & Others
(12) OA 1630 of 1991 uith mp, No.2660/91

Shri u.S verma
. \/So
Lt. Governor and ﬂnother

FPRTIUN

For the ﬂPPllCantS in (l), (2\ g (8)*.

For the Appl1cGnt in (3) above
For the Applicént in (4) above

For the Applicénts in (5), (6), (7),

"(9), (10) and (12) above_

For the nppllCdnt in (11) above

F the Respondent 1 2), (3),
(3, (5) ,ef%‘)”f ™, (13)(&)(1(1))ab<(>v3e

_For the Réspondent in (8) above

For the respondents in (9) above

For the Resiondents in (10} above

For the Respondents in (12) dbove
o

'...ﬁ%ppllccnt )

» .'. e sponderrts :

noooShrl GOD. Gupta, 3

Counsel
seeeln person

soe oshrl R.P. Sharma,
Counsel

es e .Shri S .K‘ _Bisé‘ria !

Counsel
eee .In p—ei'§on
....Mrs. Aansh nhlawct

-Gounsel-

esoeMSe Ashoka Jain,
Counsel

wessShri Dinesh Kumar,

Counsel -
essofirs. Geetha Luthra,
Counsel

seee3nTl TWS, KJpoor,
Counsel I

- __'...-v_&,.,_:___.,w,m_, e




AN

§
)
!

~ N e
C.'O ‘u‘"‘llx";‘:

 #HE HON'BLE NB. F.K, KARTH+, VICE CHATHNA N(T)

THE HON'BLE FRs B, h. DHOdhu1YdL, nDanlbiAnTIV“Ic B_R

1. . thther Keporters of locul papers may be zllowed to
see tho ‘urﬁmﬁnf? jv> o

2.  To be referred to the Rsporters or not9 Y

JJDSM:NT

(of the Bench delivered by Hon'b1e Kre PoKe Kéztha,
Vice Chairman(J))

- Sfor consideration in these'cppliCUtions is a
The question/inetner the zpplicents who bzlong to the

teaching line in the Dclhi administration are entitled to
retire at the age of & years like other teachers after their
promotion to supervisory Or <Cministrative posts of Education

Officer/Assistant Director/Deputy Director/Joint Director end

Acaitional Director of EduCGtion in the Directorate of Education,!]

-

Delhi Acdministration o: whether they voulo *etlre at the age of

58 years like those who belong to the admlnlstraulon 11n~

There had been one round of llulgaulon in the Trlbunal and in

- the Supreme Court on thﬁs issue by ohr1 R.S.S ShlShOQla and

Shri- blta Ram Sharma. . A Rev1ew Petlulon flleo in Civil
nppeal No . 3101 of l?@l 81151ng out of SLP(ClVll) No 2562 of
1990 in the mczter of bhrl R S.a. ohlShOdla Vs. The
Administrator of Uhion Territory of.Delhi and Others, is ététed
to be still pending; This is ian$£her.} round of litigaﬁion

in the Tribunal by the applicants befoie us who are ¢lso

“similarly situated. As.the issues involved are common, it is

proposed to deal with them in a common judgment .

i
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2. Eight of the applicants are working as Deputy
Directors of Educstion (applicsnts in oA at S.Noe..l, 2, 4, 6, 8,

10, ll.und'l2), two as Supervisors, Frhysical Edue:tion

(applicents in QA &t S.Nos. D and 9),-one .as Assistent

Difector (Science)(appliCdnt in OA at S.No.7) and one as o
| in‘ga 00— |
Additional Director, :dUCatlon(bChOOlS)(AppllCdntLPt S.Noe3)

"All of them belong to the teaching st:eem where the retirement '

ege 1s 60 years and they were promoted to the administration‘

stream where the'retirement age-1is 58 years, The dates on wh. h

they complete the age of 58 yesrs and 60 years "are indic ated
in the comparative chart belows;=- S | | ;r
applicents at S.Nos. zbove = Date of retirement Date of . 4
' - at 58 years retirement if
: it is &0 years |
Applicant in 1 31,10.1989 31.10.1991 é
Applicants in 28 3 '30,%.1988 . 30.6.1990 |
Applicant in 4 31,12.1989 f" 31.12,1991 |
Applicant in 5 28.2,1990 - 2842.1992
Applicant in 6 30.4.19% 30.4, 1992
Applicants in 7 & 8 31.7.19% 31.7.1992
Applicant in 9 - 28.2,1991 28.2,1993
“Applicent in 10 30.4.1991. - . 30:4,1993
Applicant in 11 - 31,5,1991 - 31.5,1993
Applicant in 12 31,7.1991 31.7.1993

3. It w1ll be seen from the above that all ‘the apblchnts
have dttalned the age of 58 years, They have continued in
service thereaftex by v1rtue 0f the stay orders“péssed_by the

Tribunal, The responaents have f11ed Miscellaneous Fetitions

praylng for vaCdtlng the stay orders in the iight of therrdefe

énd directions given by the Supzene Court in Shlshodla S case

and 5ita Ram Sherma's case and that is how these applications

Ceme up for‘hea;ing on the cont;nuance of-the stay and the

mefits. . | - &V\ -
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4§ The leurngc couns el for both gides have tak@®a us
the ple »dings in the first round of litigetion before the

Tribunal and the - Supreme Cou:t Ano the oraers passed by the

Tribunsl «nc the Supreme Couzt.‘ Both sides hive sought from

them support for their respective contentions. The stend of

the spplicents 1s that they would retire from serwice &t the
age of 60 yeors on the:gxouﬁd that their service ©n thé'

ervice in the

w

administration side is-&n extension of thelr.

ﬁeaching 1ine. -The stend of the respondents'is that os the

applicents, on +heir own, accepted promotion to tk@ o

administration line where the age of retirement is 58 years,

“they would rétire st the age of 58 yeals,

i
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- Do Ne have gomg through the records of the case carefully

and have considered the rival contentions.-
some of the cf‘eCted persons cppeorlng in person xhqka:e-

expectlng promotlon on. the aomlnlstrablon side 1f uhe stay

:ﬁofders pcssed by the Trlbundl are vdcated. ‘Mrs.'fﬂplsh,
.
thawat the ledrned counsel for the responcents

\

‘ contended that “the matter stanhs coqcluued by Lhe orders

passed by the- bupreue Court onithe appeals filed by -
a/Shrl bhlshodla and Sita ham Sherma ageinst the judgments

de31Verwd by the Trlbunal, which will be discussed

.hereinafters TheAlecrnpo counse1 for the appllcantsl

7
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vle have ¢lso heard}}




‘srgued thet the issues arising out of .the judgmentsxef_the

“The Administrator, Union Territory of bDelhi & Others and
déted £e-a1990 in OA No.153 of L990-in D1, 3itz BEem Sharms Vse.
: -not orders in rem,' h° further oubmitted/uhe 15\uas Ialsed

. OA No.858/86 in B.N, Mian Vs. Delhi aAdministrztion and

) Others which is in their favour and that in'ihe'éVent of

@ ¥ L
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Tribunel dated 29.1.1990 in A 2005/1989, R.S.5. Shishodia Vs.

Union of .Indie & Others have been left undecided by the

Supreme Court. According to Shri 5.K. Biseria, the learned

counsel épPEariﬁé for some of the spplicants, the aforeszid .

orders of the Supreme Court are only orders in E°1sonam "and
| that L

in these applicetions had been considered by .another Be nch

of this Tribunal in its judgment dated 20.10.1987 in

our taking s different view, the matter should be-referred
to a lzrger Beﬁch:for consideration., - Shri_G;D; Gupta, the
learned counsel appearing for some other applicants argued

that the afdreSaidlbrders‘of the Sﬁpreme Court in Shishodiat

case and Slta Fam aharma s case hcve not adJud1cated upon
the merlts and that they have ﬁére ly regulated the perlod
of service rendered by Shri Shishodia and Dr. Sits Ram
$harme on the post of Deputy.birector.

6.  The judgméﬁt of the Tribunal in Dr. Sita Ram Sharma
merely‘follows the garlier judgment in Shishodia!s’case-and,

therefore; we may discuss only the judgment in Shishodai's case

e
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T In Shishodia®s case, the zpplicant wds cppointed

55 Principal on 29,7.1960 in the Directorate of Education.
He wes promoted as Educatidn Officer in 1976, Dzputy Director
of 2cucstion in 1984 and Joint Diizctor of Educstion in 1988,
v - . » . % - %

He was confirmed as Principal, KH¥XHRREXRBIXRXPREAXBHEXLE

o S

Xxx%33¥REX e wss not confirmed on the post of Educstion
Officer and his subseyuent promotion as Dgputy Director anc .

Joint Director were purely on ad hoc basis. He challenged the

order passed by the respondents to the effect that he would

stand retired from Government service on 30.9.1989 on attaining

the age of 53 yesrs. He had prayed that he was entitled to

be grantéd extension in service upto the age of 60 yezrs, The
Tribunal expressed the view: that supervisory work by'a
person on promotion who has acted as'a,P¥incipal is in the
'nafure of an éxtenSionAof the work as a Prineipal but coveriﬁg
= wider.area; wﬁich.may involvetseyéral schools or zones.
In-the Opérafive part of tbe;judgment;'the Tribunai, Eowever,

observed as followss=- ‘ N

n° e are, however, of the view that if this relief-
cannot be granted to.- all those promoted officers to the
rank of Education Officer/Asstt. Director/Deputy
Director/Joint Director and Additional Director who

come from the rank of Frincipal of a School under the
Delhi Administration, they must be given an option to
revert back as EFrincipals in Schools and continue till
the age of superannuetion/retirement viz., €O years. It
goes without saying, if they exercise the option of
reversion, they would be entitled to the pay, allowsnces
and pesnion commensurate to the renk of krincigal. They
will not be entitled to the pay &and allowsnces of the
_higher promotional postse It 1s, however, made cleer.
that cduring the period they Keld the promotional posts,

they would be entitled to pay end allowances of the poste

we further cirect that the applicant in the present case
will also be asked;to exercise his option as to ~vhether

he would like to revert as Principal and if he gives his:

option to do 'so, he would be reposted as Principal &nd
continued till the age of 60 years®.

U2N
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8. ° On appeal filed agaihst the aforessia judgmeﬁi(tw
5hi1i Shishodia, the Supreme Court passed the fo}low;ng
order on 16.8,19%1 in civil asppeal Ne.3191 ef 1991~

" Special leave graented,
Having heard the learned counsel for both
the parties, we find that the appellant has
dnly @bout one month to complete 60 years,
ﬁ&; do not, therefore, propose to decide the
- issue arisipg from the impugned judgment of
the Tribunal. 3o far as the appellant's
cortinusnce on the post of Joint Dirsctor is

concerned, it is aslways open to the suthorities .
to zllow him to continue on that post or to rever. | |

him to his post of Principal.

The &ppéal is'accordingly disposed of",

- ¥in the szid Civil Appeal o
9. IA No.2 filed by himfwss disposed of by the

following order dated 25.9.1991:-

u After hearing learned counsel for the parties -
- and hsving regsrd to this Court's order dsted 16,8,91
‘ and the special facts and c1rcumstances of the case we

direct that the appellant shall- be retired as a
Pr1n01pal on his attalnlng the age of 60 years,
without ~ny prejudlce to his right to sdlary or |
allowances paid to him while he was worklng as a
Joint Dlrector of the Educatian, The appellant 1;

'entltled to retiral ‘benefits as Pr1nc1pal‘_ ‘The ordef

of reversion will, hovever, stand.
The IA is disposed of accordinglyn,

Wsted 16.8,91, ¢

10, On a persual of the afofeéaid”fprderﬂ/ it appears

to us that the Suprenp Court after ta&lng into account the -
'facts and 01rcumstdnces and w1thout dec1a1ng the 1ssu°s
arising from the said Judmment, olsposed of the appeal with -

the obserVotlon that it ‘was always open to the authorvtles tol

O—

!
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ailow the appellant to continue on the ﬁost held by him
in the administration line or to revert him to his post
of Frincipale. An~iéentical order was passed on 16.,8.,1991
in the case of Dr; Sita Ram Shirma, Thereaftef, the
respondents passed an orcer on 23.8.1991 purporting to
relieve Shoi Shishodia snd Shri Sita Ram Sharma of their
duties with effect from 16.8.1991, thé date of the orders

passed by the Supreme Court. It was further cdded thet in

case they-wers interested to seek reversion to the post of

Frircipsl, they might submit their option within 24 hours
of the receipt of the order so that it could be considered
on mérip and tha£ their option for reversion should be from
the date prior to the date of suFerannhation at the age of
58 years. On 26.8,1991, the respondents passed an order

di recting that Shri Shishodia shall stand retired from
Government seivice on 30.9.1989.

1l, The orders dated 23.8.1991 and 26.8,1991 were
chcllenged by Shri Shlshodld in IA Noe2 of 199L which:wés
disposed by the Supreme Gourt on 25,9.1991, Heving |
regérd.{o.the'sbecial facts and circumstances of the case,
the Supreme Gourt Airecteé that Shri Shishodia shall be
retired as Principal on his attainihg the agé of & years.
Qithouf prejudice io his right to sa@lery or allewsnces

paid to him whlle he was vorking as @ Joint DiIeCtor of
Education and that he would be ent1t1ec to IetlIol benefits
asi?rincipal. The Supreme Court did not find any illegality

in the orders passed Dby the respondents on 23,8,1921 and
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56.8.1991. The eppellants right to retire os Principsl

on his attaining the age of 60 years and his right to

' salary and allowances paid to him while working as @&

Joint Director of Education were, however, upheld,

12. The decision of tﬁe Tribun=1 dated 20410,1987 in
Miants cdase relied-upon'by Shri Bisaria was based on the
order dated 28.,3.1987 mede by the Lt. Sovernor, Delhi,
During the héaring, the learnzd counsel of the respondents
producediﬁefore.us copy of an order dated 25/26-~4-1988
whereby the aforesezid order dated 58.3.1987 was cancell -
and withdrawn. - In that éase, the applicént who ' was
employed'as.Guidance Counsellor in the Directorate of
Ecducation, Delhi Administration had sought for &
Girection that he wss entitled to the enhancement of age

of supersnnuation at 60 years and higher pay in accordance

with the orders issued by the respondents on 69,1983 in

respect of the Delhi School Teachers enhancing their age

of ret;rement/superannuation to 60 years from 58 years:

~ His cohtention was that although the-nomendléture of

the post hela by him wss Guidance Cod%sellor but the

fact was that he belonged to one of the teaching
categories as detailed by the Delhi Administration itéglf
in respect of differént non-ministerial ¢nd ministerisal
catégories of employees consisting of teaching and non-

teaching staff. The contention of the Delhi

Administrétion was that he did not belong to the category

of, teachers and that he was not decleéred as such by the
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Delhi Administration. It was in this context thst the - :
applicant relied upon the order deted 26.3,1287 menitioned i
. - |

gbove. _ o ‘
 13... The decision of the Tribunal in Mien's csse is
clearly distinguishable. HIis case was not regarding

denizl of thé age of retirement of €0 years conseguent
. 3 . : }

on his promotion from the teaching line to administration

, b

line which is in issue in the applications before use

In the instent case, there is no dlspUue that even after.

thelr promotion to the administratioo line, uhey contlnued

.

the only controversy is whether they would

to be teichers;

. i
¥
retire at the age of &0 years like the other teacrers or &t ;

the agé of 58 yesrs like the others on the admlnlszr«tive

Streaf, -

14, In our oplnlon, there 1s some cnomuly in the

“situation in ahich the’ appllcants have been placed. Though E'
B

hey retaln the bDnch mzrk o;-be1ng teachers even after

~théirﬁp§0m§;i@ﬁ;;o the adﬂﬂn st ati’  si hey are

denied the benefii,of age df retirement of ©0 years, as in

tha case oL other taachers. This 1noongxu1»y was’

recognised by the DeThl Rdnlnlsi:atlon Wchh took up the'

nuztar at the hljhest level w1th the Gentral Govelnmént.

The Central Government has not acaepzed the views of the St

Delhl Admlnlstratlon. It 1s true that so long as the

1nues, there m3y be no 1ncant1ve uo the 4
. i - 2

>

anomély cdnt
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teachers to look forwa;d for promotion to thé
admiﬁistratibn stream which in turn might.advexsely

effegt the ecucationel system in the Union Territory of
Pelhi in the long Tun. This is, however, & policy matter
for the'authorities concerned to cn sider and take
J4ppropriste action, |

15, Shri §.D. Gupte argued thet the decisions of the
Delhi High Couft in Smt;'Sheila Pgri Vs MuniCipé}
Corpofation dated 22,5.1985 énd in.Bdﬁwdri Lal sSharmea Vs,
Municipsal Corpdra£ioh of Delhi dated 27.2.}989 are felevant
to‘the'issues arising for our'co.nsideratione These
decisions were cited before the Tribundl‘in shri Shishodié's
case ¢nd the Tribunal has discussed their relevance in its
judgmeﬁt dated 29.,1.1990, 1In Smt. Sheila Furi's ¢ase, fhe'
"Delhi High Cour.t held that Schbol Inspect;ess and Senior.
School inspectiess remain -as teache;sand,‘;herefore, she -
wés allowed to continué upto the age.of.sixty years.

_ﬁEQén thoughrthe matt;r was taken in appeal to fﬁe Supreme
Court, the same was dismissedf Tﬁe‘Delhi High Court hes
allowed:the ATit Pet;tion filed by Sﬁri Banwari Lel Sharma
who was Inspector of -Schpo-l.s‘ "taking the view that inspite
of his promotion as School Inspéctof, he remained a teacher,
and,ntherefo;e,'he was entit;ed'to remsin in service upto thé

age of 60 years. . O
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lés _In Shri Shishodia's cdse, the Tribuncl observed
that &n Inspector/inspectress of schools is below the
rink of.Educ:tion Officer/assistant Director/Deputy
Director/Joint Director/Additional Director of Educetion,
that ell pestS»of officers in the rank of Aesistant

Director of Sducctisn do not come from the stresm of

teaehers «né thet there are some persons on deputetion
from IAS and DANICS in the administration line.witho ut

=Ny backgiound of teaching experience. The learned
counsel for the aﬁblicants argued that the above
reasoning is not corrsct.

17. In our opinion, the grievance of the eprlicunts

has arisen due to the difference in the ages of rstirement

on the tesching line and administiztion lines., This is,

however, a pollcy matter ‘on which no mandamus can be

issued to the respondents., Prescrlptlon of dlffexent
agés of_retixement for various posts with varied levels of

espon51bllvty cannot be said to be arbitrary or

L& }op-rtment.

discfiminoeory,even though the pusts are in the same !
18. Therapplicants heve continued in service beyond the
aée of_5é years.on‘the‘streﬁgth of the stay orders passed
by the Tiibunal during the eendency of the apeeal ln

Shishodial's case in the Supreme Court. The Supreme Court

be &0 years and that he would be entitled to retiral benefltéi

‘has finzlly held thet the appellgnt:' zge of retirement w1ll¥?




‘i resent ap, licents 1is simil=r to thit of Shri Shishodis

60 years. In case they continue to hold posts in the

~ administretion stream, they will have to retire et the

!
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2s Principal. Fe would elso be entitled to his sclerxy ﬁ

and allowances_paid to him while he wds working as™e Ul
‘ | . of the |

Joint Director of Educstion, In our opinion, the pesitien/ -

' snd Dr. Sita Ram Sharma. We have, therefore, te bear in l

mind the views expressed by the Tribunal ¢nd the

Suprem> Court in these cases while moulding the reliefs
which could be gréntedvto them. They have alweys the
option to revert back to their teaching posts and 'in that

cise, they would be entitled to retire at the age of

cge of 58 years like the others beslonging to the

administfation stream, wWhether the applicunts and those

similsrly situated who choose to remain on the adminigtratien

stream, where the'ége of retirement is 58 years, should

be treated as a sepérate~block and whether on that ground
- . - -'. . 4‘-.‘.\?]

K

their age of retirement should be raised to €0 years, is

essentially é'matté#ufofitég'apthqxiﬁies'céncerhed'to‘
conéider.lt- ‘-’J'.Asv»for ﬁﬁs,-;g’piicfa;&s:.tg.de'}ci_t'i.e whéetnér;{&f"no‘tﬁ
to continue in their bromotional posts till they attain
the age of 58 years‘or seek reversion to théir respective
teaching posts. The claim of tﬁe §pplicants to_contihue
in'th?ir prqmotional p;sts_and insi§§f0n retirement at the

age‘of 60 yesrs is not legally tenable, e, therefore,

Qe 7
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hold that it is open to the authorities concerned to

" Tevert the dpplicdants to their tesching posts which

W

they hac held before their Fromotions It would not, hewever,

- be fair and just to do $0 with retrospective efrect. Pav1ng

Iegard to the peculiar facts and CerUhauchES, the oC

appllcaﬂgéhould also be given the beneflt of pension and

other retirement benefits, treating their seryicé as upto
sixty yeais of 3ge. Suéh Benefits should be calculated
on the posts held by them in the tezching line,
19.  1In the. lig-ht of the zbove, the spplicetions are
d15posed of with the folloulng orders and directionss-
(i) It is open to the respondents to sllow the

' - present ly

applicants to continue on the respective posts/held

by them or revert them to the respective posts held by them

~in the teaching line before their promotion.  In the event

of the suthorities taking a decision to revert them to
their respective teéching.posts'beld'by'them before-their-;

p;omotlon, such reversion shall bo only from a ,rospectlve'

-date and not retrospectlveiy._:.i-

(ii)- In the 1ﬁterest of  justice and equity, the appll¢unts

shall be given all the beneflts admlss:Lbb= to a thcher

who would have reulred on attalnlng the’ cge of &0 years, hadlég

they contlnued in their respective teaching posts,

_-Th°'ret11ement beneflts would be of the respective -

teaching post. hOld by them before their promotion to +he
o ,

\

\\p]
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adiiinistretion posts,. This should not, however, be ' .
treated as & precedente
(3) The ¢prlicunts would be entitled to the selery
«nd al-low»;-nces of the respective posts held by them ’
beyond the sge of 58 years till they ere reverted to ‘
their respective tecching posts before their promotion..
!
(4) The stzy orders passed in these epplicctions are )
o
hereby vscated, All MR filed in these apolic-tions aTe "
dispesed of accordingly. _ ‘
Let a copy of this order be placed in all the case !
files. !
}
B qf d
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