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IN THE CENTRAI ADMINISTRATIVE TRIBTJNAI
PRINCIPAI BENCH, NEW DEI HI..

Regn.No.OA 806/1991 Date of decision: i9;02.1993,

Shri Upendra Singh

Versus

union of India 8. Others

For the Applicant

For the Respondents

Applicant

♦ .•Respondents

•4..Shri p.p. Khurana,
Co ui sel

•••'•Shri Vinod K. Kanth,
Sr. Courjsel with
Shri R,S. Aggarwal,
Counsel

CORAM:

The Hon'ble Mr. P.K. Kartha, Vice Chairman(J)

The Hon'ble Mr. B.N. Dhoundiyal, Administrative Member

1. To be referred to the Reporters or not?^-^

JUDGMENT

(of the Bench delivered by Hon'ble
Shri P.K. Kartha, Vice Chairman(J))

The applicant who belongs to the Indian Revenue

Service (for short IRS) is presently working as Deputy

Commissioner of Income- Tax, He is'aggrieved by the

impugned Memorandum dated 7,2,1991 issued by the respondents

whereby it has been proposed to hold enquiry against him

under Rule 14 of the aiS(CGA) Rules, 1985, The allegation

against him pertains to certain income-tax assessments
- •
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in 1986-37 while he was posted as Inspecting Assistant

Commissioner of Income-tax Bombay. He had originally

filed OA 90/1991 in the New iSonibay Bench of the Tribunal

against the initiation of the disciplinary proceedings

against him. He, however, did not pursue the same and

the New Bombay Bench by its order dated 8.3,1991 gave

him permission to withdraw his application with liberty

to refile it on the same cause of action in accordance

with law. Thereafter, the present application was filed

by him*

2; On 5,4,1991 when the present application was

admitted, the learned counsel for the applicant submitted

that the charge-sheet served on the applicant related to

the discharge of, quasi-judicial functions pEj«{feWR§?S[f| by

him. Basing himself on the decision of the Supren^ Court

in V.D. Trivedi Vs. Union of India, 1990(2) SCALE 1161, he

sought for interim directions Restraining, the respondents

from proceeding against him. In V.D. Trivedi*s case, the

Supreme Court has observed that ••the action taken by the

appellant was quasi-judicial and should not have formed
1

the basis of disciplinary action". In view of this, the

Tribunal passed an interim order restraining the re^ondents

from proceeding with the disciplinary action in pursuance

of the charge-sheet dated 7,2,1991w The Ltoion of India
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filed Civil Appeal No.4316 of 1991 in the Supreme Court

which was disposed of by order dated i0«09»1992 in vmich

the Supreme Court observed that the case of the applicant

is fully covered by the judgment of the Supreme Court in

union of India g. others Vs. A.N« Saxena, 1992(3) SCC 124,

The Supreme Court allowed the appeal and set aside the

interim order passed by the Tribunal on 05«,04,1991, The

remanded the case to this Tribunal with the
Supreire Gourt^direction that "the Tribunal will deal with

/

the matter in the light of the observations made by this

Court in Union of India Vs. A.M. Saxena(Supra) In the

meanv^iile, the disciplinary proceedings initiated against

the respondent on the basis of the Menorandura dated

February 7, 1991 would continue.

3:; It is in the above background that the case

was finally heard by us. vie have gone through the

voluminous records of this case and have also considered

^ 1992(3) SX 124
the case law cited before us*i In A,N. Saxena*s cas^

the Supreme Court has observed that an argument that

Decisions relied upon by the learned counsel
for the applicants-.

65 I IF. 381; JT 1992(2) SC 532; Judgment of this
Tribunal dated 2i,,iDa99i in OA 509/1991 - S.K',
Lai Vs. LJ.0.1. E. Another; Judgment of this
Tribunal dated 13.5.1992 in OA 2752/1991 - S;«G.
Gangwar Vs. U.O*1. i Others; Judgment of this
Tribunal dated ia.G9.1992 in OA 1394/1992 -
S.K, Nigam Vs. Union of India
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no disciplinary action can be taken in regard to actions

taken or purported to be done in the course of judicial

or qua si-judicial proceedings is not correct c It is

true that when an officer is performing judicial or

quasi-judicial functions disciplinary proceedings

regarding any of his actions in the a>urse of such

proceedings should be taken only after great caution

and a close scrutiny of his actions and only if the

circumstances so warrant. The initiation of such

proceedings is likely to shake the confidence of the

public in the officer concerned and also if lightly

taken likely to undermine his independence. Hence

there is need for extreme care and caution before

initiation of disciplinary proceedings against an

officer performing judicial or quasi-judicial

functions in respect of his actions in the discharge

or purported discharge of his functions. The Supreme

Court, however, observed that where the actions of such

an officer indicate culpability, namely, a desire to

oblige himself or unduly favour one of the parties or

an improper motive, there is no reason why disciplinary

action should not be taken.

i5«»
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4b In the above baCk ground, may briefly cpnsidex

the facts of the instant c«ise.The Article of Charge framed

against the applicant is as follows:-

* ^^TXCLE -I

The said Shri Upendra Singh while
posted as Inspecting Assistant Commissioner of
income Tax, B»S«D«(North) Range Bombay during
the financial year 1986-87i got a survey
u/s io3A of Income Tax Act, 1961, conducted in
the cases of Raghuvanshi groi^ of builders on
9» 1.1987. During the course of this survey
incriminating documents and a confessional
statement of the assessees showing unaccounted
receipts of Hs«1.56 crores and admitted unaccounted
incomes of Rs,46,60 lakhs earned by four firms of
this group, viz. M/s Raghuvanshi Builders, M/s
Raghuvanshi Develppers, M/s Raghuvanshi Associates
and m/s Rughani Builders, were obtained;

(a) The said Shri Upendra Singh initiated
proceedings u/s 144A in the case of
M/s Raghuvanshi Builders, M/s Raghuvanshi

Developers and M/s Raghuvansni Associate®
in an illegal and improper roannere

. (b) During the aforementioned proceedings u/s
144A» the said Shri upendra Singh neither
examined the incriminating ctocuraents and
evidence collected during the survey, nor
passed any orders u/s 144A, inspite of
being aware of the evidence gathered during
the survey©

(c) The said Shri upendra Singh during the
aforementioned proceedings u/s 144A
insproperly and' illegally acquiesced in
the assessee* s offer to disclose only an
amount of Rs.11,27,794/- in the names of
the aforementioned firms and did not
direct the assessing officer to bring
to tax the full amount of undisclosed
incomes of these firms as admitted during
the survey of 9.1.1987#

(d) The said Shri Upendra Singh gave illegal
and inproper directions to the assessing
officer to complete the assessments in
the cases of M/s Raghuvanshi Builders,
M/s Raghuvanshi Developers and M/s
Raghuvanshi Associates u/s 143(1) even
though at the relevant time proceedings
u/s 144A of I.T. Act 1961 were pending
before him,and these cases did not come
within the purview of the Sumrn®?yAssessment
Scheme or the Amnesty Scheme the CBDTs

/

Shri Upendra Singh has, therefore, vilated
Rules 3(l)(i), 3(1)(ill and 3(1) (iii) of COS
(Conduct) Rules, 1964,,^
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5, It will be roticed that theie is no reference in the

Article of Charge to the actions of the applicant indicating

culpability^ But there are references in the statement of

imputations of misconduct or misbehaviour in support of the

Article of Charge that his actions anounted to conferring

, of undue and,improper benefits on the assessees concerned

and it is, thexefore, necessary to ns^ntion in detail the

staterasnt of imputations of miscondi^t or misbehaviour in

support of the aforesaid Article of Charge framed against

him. The allegations made against him were as follows;-

(a) Vi/hile posted as Inspecting Assistant Commissioner of

% Income Tax» BSD(North) Range, Bombay, during the period

1966-87, he directed Shri Patil, Additional 2nd ITO

BSD(N) Bombay, to conduct a survey under Section 133A of

the Ir^ome Tax Act, 1961, in the R.aghuvanshi Builders group

of cases of Bombay,"comprising of the following concerns:-

( i) M/s Ragh uva nsh i Deve lo pe r s

(ii) iVi/s Raghuvanshi Builders
% (iii) m/s Raghuvanshi Associates

(iv) M/s Raghuvanshi Enterprises

(v) m/s Raghuvanshi Investa^nts

(vi) iv'i/s Rughani Builders

(vii) Ihj% Hansa Estate Investments
(viii) i\i/s Parul Constructions
(ix) m/s Panakin Builders Pvt. Ltd,

(x) fvi/s Shreejee Constructions.

(b) Shri Patil carried out a survey on 9,1,1987 and

submitted a report on 2r.lii987 to the applicant in v^ich

he placed on record the fact that those cases were selected for

survey by the applicant himself on the basis of information tha^

tnose assessees tvere collecting 'on-money» on sale of flats,

but are disclosing much lower incomes for tax purposes. At the

relevant titise these case were being assessed to Income-tax by
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Smt, P,\/. Saraswathy, i2th £ Bombay, Although, she too was under the

adfninistrativs control of the applicant, she was not associated

with the survey aotion.

(cj xhe survey team recorded a statement on oath of Shri T»M,

Rughani the main partr^r of the assesses firms under Section 131

of the income-tax Act on 9«lel987 on the basis of the material

and inforraation gathered by the survey team,

(d) m the above statement Shri Gughani admitted that his

firms 'jvere receiving black money on sale of flats-. He gave

the particulars of the ♦on-money* collected in respect of

different building projects, by the four main builder, firms

of his group as under?-

(i ) M/s Raqhuvanshi Builders; -
(i) For sale in'Mandar Apartments'

8 flats of ^0 sq.ft. each @
fSolOO per sqoft. -85,4,80,CXX)/~

(ii) For sale in *Raghuvanshi
Apartments' of 27,000 sq,ft,
@ Ss.40 per sq.ft, - Rs.lO,30,000/-

ils,15,^0,000/-
-./•S

(ij) Ni/s Raqhuvanshi Developers
For sale of 36,000 sq.ft,

in^Rughani Park' @1 Ss,50 per sq,
ft. - fis.l8,00,000/-

(iii) M/s Raqhuvanshi Associates
(i) For sale of 6OCX) sq.ft.

in 'Dwarkesh Darshan'
@ Rs.70 per sq.ft. - Bs.4,20,000/-

(ii) For sale of 16,000 sq.ft.
in 'Savitri Apartment'
@ Rs,30 per sq.ft. - Bs.4,80,000/-

(.^iv) m/s Rughani Builders
Rs.9,00,000/-

For sale of 4000 sq.ft. in
'Gokul' at the rate of BSolOO
per sq.ft. -Rs.4,00,CXXD/-

Rs.46,00,000''»

(ej The above figures reflected net 'on-money' realisation^

admittedly earned by t^e concerns, : i.e., the net undisclosed
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incomes arrived at after deducting unrecorded expenditure

from their undisclosed receipts. This factvas evident

from the following reply of Shri Rughani to question No#4

ot the statementj-

On gong through the papers found in your premises and taking
into consideration the local enquiries made by me about the
selling rate in the area where the construction has been made
by you in different years, I find that the amount of on-money
stated by you is too low and it should have been much nwre than
v^at has been stated by you. For example I have also shown you
the sales made by you in respect of Mandar Apt, vs^erein you have
made an agreement ® Rs,300/- per sq.ft. and you have taken on-tnoney
@ Es»23l/- per sq.fti wrfiich is recorded in the loose {japer found
in your permises. If this is taken into account it gives the
proportion of on-money transaction at 40%* please go through
the rates again and let me know the correct affairs of the
receipts of on-rooney in all the transactions.

A. Net cash realisation i.e. on-money by sale of the flats
is after considering the cash payment made for the purchase of
land as well as cash expenditure incurred for the construction
activities. Considering the above facts I intend to declare
under the Amnesty Scheme approximately Sss40 lakhs (Rupees Forty
Lakhs only) . '

(f) In reply-to further questions, Shri Rughani admitted that
he had no evidence or particulars to support the claim of
incurring unrecorded expenditure on purchase of land and/or the
construction of buildingsij In question ^^o•.8 Shri patil
estmated the admitted undisclosed net income to be 43.29% of
the total 'on-aoney* receipts^ He thus worked out the gross
unaccounted receipts as Ss.i.56 crores. The exact question
and the reply of Shri Rughasni thereto were as itfi<^r;-

Q.3 Considering the on-money receipt of Bs.23i/- against sale
of flats in Mandar Aptt. and taking into consideration the amount
of on-money stated by you at ^.100/- per sq.ft. in Mandar Apatt.,
the percentage of receipt of net on-money per sq.ft. works out to

applying same proportion to the total amount
of Ks.oY,80,000/— net amount received by you according to your
own adnission, the gross amount works out to Rs.1,56,00,000/-.
£ <^o^sidered that against the net money received ofRs*67,80,000/- your gross receipt of on-money were Rs.1,56,00,000/-.

4. quantum and the ratio applied for the Mandar Acttcanrot be applied for all the othe? preojects. As sSh th^
total on-money received stated above is not correct-^lT

(g). In question No.U Shri Patil confronted Shri Bughani
with the circumstances that in the absence of any proof of the

unrecorded expenditure, the entire unaccounted receipts of

\A
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fe.i.56 crores v^uld have to be treated as assesseets income

from undisclosed sources* Shri Rughani only replied that

this was not, considering the general trend in construction

business; In Question No.12 Shri Patil contronted Shri Rughani
with the docuruents found during the survey, showing inter alia

cash transactions aggre'gating over Bs.l crore. Shri Rughani had

no reply to this also*

(h). The survey team obtained photocopies of the various

incriminating docuraents found by them and also inventorised

and identified the regular books of accounts of those assessees.

('i)- It has been stated in the statement of inputations of

misconduct that thus, the survey action in these cases clearly

brought out evictence - both docuruentary and oral, showing

that those assessees were engaged in organised tax evasion of

a considerable magnitude over a number of yearsi The confession

on oatli(^uly corroborated by the incriminating documents and the

.fact that the actual incomes admittedly earned were not entered

in the regular books of account of these assessees, constituted

positive evidence rendering these assessees liable to be assessed
I

at their actual incomes which were much higher than the incomes

disclosed by them, as also to the levy of interest and penalties

under the various sections of the income-tax Act 1961, besides

facing possible prosecution for consealnent of income and filing

of false returns of income.
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(j) In the survey report dated 21,1.1987 Shri Patil,

informed the applicant as under;-

''•iL t,s course of survey operation conversation
with the St ^^9hani, the main partner, was .taped
oim?++!!S t? P tape-recorder wherein Mr, T.M, Kughani 'admitted having received on-saoney in all the transactions
on scles of flats during 1979 till date. He also admitted
^ying paid on^nioney in.purchases of land transactions. '

on-DX>ney received by him projectwise during
1979 to 1986 was also explained by him during the course
of conversation with Mr. T.M. Rughani. Finally I recorded
statement of Shri T.Ai, Rughani wherein he admitted in
writing also that he had accepted on-money in transaction
of sales of flats during 1979 to 1936;, He has also stated
in the said statement the details of extent of on-money
received by him in each of such sales transactions of flats
sold during 1979 to 1^6*' in short whatever on-money receipt
was admitted by him during the conversation, the entire
on-snoney transactions have been admitted by Mr. T,Mi' Rughani
in the statement recorded by me during survey proceedings.
Various Incriminating docume nts, notings e tc, were
seen from his office wri:iich clearly show that in many of the
sale ratio of cheqi^-paynent and on-money payment was 60%
to 40% or 65% to 35%. Zerox copies of all such incriminating
docianents have been obtained. During the course of recording
the statement under Section 133 A on 9.iel987» Shri T.M'e
Rughani expressed his desire to declare fe.40 lakhs under
Amnesty Scheraenii

The above survey report of Shri Patil was sufcanitted to

the applicant on 2ir#i9i937;# A copy of the same was also

endorsed to the assessing officer, Sfiit* P,V, Saraswathy,

Thus the applicant was aware of, both, the reasons for which

the survey was got conducted by him and also the developments

and the materials gathered during the survey. In his report

Shri Patil had clearly stated the salient features of the

survey, the malpractices adopted by these assessees^ the

Highlights of the confessional statement dated 9.1.1987 of

Shri Rughani and also his offer to disclose Rs.40 lakhs in the

names of his. four main builder firms under the then existing

Amnesty Scheme,

(1). An application dated 2.2,1987 addressed by Shri Rughani

to the applicant as the then lAC, BSD(N) hange, Bombay, showed.
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that; on 12«1«1^/ the appliccin't had slso taken custody of the

books of account - of these assessees. The relevant portion

of this application reads as under;-

" As 1 wanted to take benefit of 'Amenisty Scheme' but (sic)
I am unable to the correct conclusion* As books of accounts
are in your custody since 12th January, 1987 and (sic) therefore
I request you to return ray books. So that I can take benefit
of the said scheme".

(m) . Although the records do not show as to how these books of
cama

account^into the.custody of the applicant on 12*lfil987» it is a

fact that he did not contest or otherwise refute the version of

Shri Rughani contained in his above letter dated 2,2«1987«

instead, the applicant in his marginal note dated 2.2»1^^7

on this application itself» directed Shri patil to discuss

this case with him* Shri Patil was not the assessing officer

in this case and having submitted his survey report on 2i»l.l987,

had become functus offic.io. The contents of these discussions

are not recorded anywhere. However, Shri Rughani*s claim

of the books of account being in his custody was not denied

by the applicant at ahystage of the proceedings before him,

(n) Instead, records showed that on 2,2,1987 itself, the

applicant issued notices under Section 144 A of the incocne-

tax Act, 1961 to three main builder firms of this group viz.,

M/s Raghuvanshi Builders (A.Y 1985-86 and 1986-87) ,

M/s Raghuvanshi Developers (A.yty 1986-87) and M/s Bughani

Builders^ (A,Y 1986-87), Under the Incoine-tax Act proceedings
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under Section 144 A could be initiated only where assessnient

proceedings were pending before the assessing officer. As

no assessment proceedings were pending in these cases for

the aforementioned years, it has been alleged that the applicant

was legally not competent to assume jurisdiction under Section

144 A on 2.2.1987'o, Although an lAC can suo motu assume

jurisdiction under Section 144 A, in a case v^ere assessment

proceedings are pending, the Office Procedure Manual (Volurae

Part A page 51, 1982 Edition issued by the Directorate of

I Inspection (P&P) CBDT» Nevv Delhi) required that in such an

event the lAC must record a short note for initiating action

under Section 144 A« Records showed that the applicant did not

do so. Further, as per the said manual, where the lAC suo motu

initiates proceedings under Section 144 A, he must send an

/I
J intimation to the ixo and also forward a copy of his note

I recording the reasons for initiating the action under Section

144 A. The applicant, however, did not do so,

(o) The notices under Section 144 A issued by the applicant

on 2.2,1987 were worded in general terms and it has been

alleged that they were issued in a mechanical manner. These

did not indicate any particular issue on which he required the

assessees to present his case before hiw^ This was in violation

Of CBDT instruction No.1367 dated is.il.iseo.prohibiting to issue

of notices in a mechanical manrer as also of the procedure

laid down in the Office Procedure Manual. These notices were
served directly on Shri Rughanl on 3.2;i987 otherwise than through
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the normal channels of the service of notices prescribed

in Chapter 25 of the aforementioned Office Procedure Manual,

Copies of these notices were not endorsed,to the assessing

officer, neither was she otherwise asked to be pre sent

dui'ing the hearing, report was called for from the

assessing officer either on the position of the relevant

assessment records or on the information/material obtained

during the survey,

(pj . Records showed that on 9,2*1987 one Shri Kishore Mv

Parakah, C,A» appeared before the applicant in compliance

with the aforementioned notices under Section 144 A and the

case was discussed by the applicant with him. The contents

of these discussions were not reduced to writing by the

applicant. The cases were, however, adjourned by hira on

19^02.1%? without mentioning any particular compliance

that he wanted from these assessees on that date, on i9«02»1987

a further letter dated i9;.02a987 of Shri Rughani addressed to

the applicant was filed before hiro which reads as underj-

A- 1 f ^^iscussion with you, now we proposed todisclose additional income of Bs,39,50,000/- (approx^ately)
under Amnesity Scheme in the case of firms and associated
as^sse^on which our tax liability comes to Ss,13,30,(^/-

Sri ° ^ already paid a sum of as,6,11,909/- andhence the balance shall be paid by us on or before 31st March^i

The Vi^orking of the above facts are attached herewithfor your ready reference, we will file our intcorae-tax ?et^ns
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A working sheet showing assessee-wfise and year-wise

income proposed to be disclosed in the names of different

assessees including partners also was enclosed with the above

letter.. Although, in his confessional statement dated 9.1.1987

Shri Rughani had admitted the unaccounted incojites of his four

main builder firms, M/s Raghuvanshi Builders, m/s Raghuvanshi

Developers, M/s Raghuvanshi Associates and h\/s Rughani Builders

to be fis.46c6o lakhs^in the working sheet filed with his letter

dated 19.02.1987 prepared after discussions with the applicant,

the total undisclosed income of the entire group including

partners etc?, was shown as fis^39;«50 lakhs only;. The total

amounts offered to be disclosed in the naoe of 4 main builder

firms in respect of whom confessional stateraent was made on

9.1.1987 was Ks» 11,27,794/— only, the break—ip of which was

as under:-

Name Asstf; Year Amounts
disclosed

(EsO

25,0CX3
10,000

2,03,000
3^10,000

25,000
2,02,394
3s30,000

25,000

(i) M/s Raghuvanshi Builders 1983-84
1984-85
1985-86
1986-87

1984-85
1985-86
1986-87

1981-82

(ii) M/s Raghuvanshi
Developers

(iii) m/s Raghuvanshi
Associates

M/s Rughani Builders Nil

Total

disclosure

5,45,000

5,57,794

25,000

Total 11,27,794"..
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basis of computation of the above amounts were

given by the assesses or otherwise indicated by the applicant!,

It has been alleged in the statement of imputations of

misconduct that no order sheet notings -^re made by the
applicant on 19.02ei987* However, the letter dated i9,,2a987
of ShTi Rughani showed that the anx>unts proposed to be

disclosed by these assessees were confuted after full

discussion with the applicant who continued to have custody

of their books of account at least till 19,02.1987. in fact

in subsequent proceedings under Section 263 of the Income-tax

Act before the GIT, BDX, Bombay, in 1988-89, the assessee and

its counsel asserted that the amounts to be disclosed were

determined after several rounds of discussions with the

applicant and an assurance was given by the applicant that

if those amounts v^re disclosed,no further investigation would

be made in the assessee's affairs and the benefits of tne

Amiesty Schense (d.ei« waiver of interest, penalty and immunity

from prosecution) would be e^itenma to them^ The records relating

to the proceedings under Section 144 A did not show any further

developments after i9!j»02.i987. These proceedings initiatedlby

the applicant himself were left undecided and no orders under

Section 144 A were passed by him ever/chough under Section 144 a

and also the procedure prescribed in the Office procedure Manual

an LAC should pass the formal order on conclusion of the

proceedings under Section 144 A giving his specific directions
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to enable the assessing officer to complete the relevant

assessment. Even if the applicant for some reason proposed

to drop the proceedings, it was incumbent upon hira to pass

a formal order concluding the proceedings under Section 144 A ,

because as per law -//here an lAG assunes jurisdiction under

Section 144 A on any issue, the assessing ofticer is precluded

from deciding the same, and the decision of the lAG is binding

on the assessing officer.

(r). Records further showed that the amounts offered to be

disclosed in the names of M/s Raghuvanshi Builders, m/s

Haghuvanshi Developers, M/s Raghuvanshi Associates and M/s

Piughani Builders, in the proceedings under Section 144 A

befoi« the applicant, as per the letter dated 19.02.1937

of Shri Bughani were for less than the undisclosed incomes

of these concerns admitted by Shri Fvughani in his statenent

dated 9,;.i.i987|-: in the statement of inputations of misconduct,

the corresponding amounts have been indicated as unders-

undisclosed income Amounts offered
admitted in state- to be disclosed
ment dt.9.i.37 in letter dt.

19.2.87

(i) m/s Raghuvanshi fe,15,60,000 Rs.5',45,000/-
Builders

(ii)U/s Ragh uva nshi Rs. 18 ,00,000 8s,57 ,797/-
Developers ,

( iiiJtiYi/s Raghuvanshi Hs. 9,00,000 25,000/-
Associates

{iv) m/s Rughani fis.4,00,000
Builders

Rs.46,60,000 Rs,ll,27,794n.
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However, it has been alleged that the applicant neither

questioned the assessees on this large difference ix>r passed

any order under Section 144 A directing the assessing officer

to tax the undisclosed incomes admitted by Shri Rughani in his

statement on oath dated 9«l»i987» Even if for some technical

reason the applicant was of the view that ixi formal order under

Section 144 A need be passed, as the Range lAG and being aware

of all facts and circumstances of the case, as also the attempts

of these assessees to resile from the stateiDent on oath dated

9.1.1987, he ^i0s duty bound to at least ask-the assessing

officer, through an administrative letter or direction to ensure

that the undisclosed receipts and incomes adraiLted by Shri Rughani

in his statement on oath dated 9,1«1987 are properly brought to

tax. The failure of the applicant to pass any formal order under

Section 144 A or to otherwise ensure that full admitted airaunts

of concealed inconies vjsre brought to tax allegely amounted to

conferring of undue bemfits on the assessees.

(s). Further, in a report submitted by the applicant on -

17.02.1987 to the GIT, BCX, Bombay, regarding the survey cases

of January, 1987, he gave the following remarks in respect of

the Kaghuvanshi Builcters Group;-

«In this case action u/s 133A was conducted on 9.1.37•
The assesses is a builder.;. During the couise of
survey books of accounts were identified and stamped.
As a result of this survey the assessee has shown his
willingness to come-forward for disclosure under the
Amnesty Scheme. The quantum of additional income is
being determined which may be aroung Rs.40 lakhs".
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The above remarks of the applicant that the additional

income is being determined which may be around Hs-.40 lakhs, in

the context of the discussions held by him with the assesses

on 19.2.1987 indicated that the quantum of undisclosed income

was being determined by him and had already been tentatively

settled at Bs.40 lakhs by 17,2.1987, which figure was later

confirmed by the assessee in the letter dated 19.2.1987 of

Shri Rughani, Till 17»2'il987, the assessees letter of 19.2.1^7

hadf not come on record and the amount admitted by him in the

statement of 9.1.1987 was Rs.46,60 lakhs. Therefore, the,fact

that on 17^2.1%7 the applicant could predict that the additional

income being determined might be around Rs.40 lakhs and that on

19,»2,1987 the assessee filed a letter offering to disclose

Ss.3%£0 lakhs,rclearly showed full and prior knowledge on the

part of the applicant;. Since the assessing officer was not

involved in the hearing under Section 144 A nor any report was

called from her before sending the report to the GIT on 17.2.1987,

it was clear that the applicant himself was fully responsible

for determining the concealed incoiite of Rs.40 lakhs in respect

of 11 different assessees of the grot^ igmring the fact that

Shri Rughani had himself confessed on oath on 9;l-;l987 that

the undisclosed inconss of the 4 main builder firms was 8s.46,6d lakhi

(t> Thereafter, the four main builder firms filed returns of
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income for the following years as under:-

81-32 82^83 83-84 8i^B5

- 25000 jjOOOO

85-86 86-37 Total«: NaSBe/AvY*

M/s
Raghuvanshi
Builders•

M/s
Raghuvanshi
Developers

M/s
Raghuva nshi
Assoc ia tes

M/s Rughani

25000

200000 3JJD000 545000

25000 202794 330000 557794_

- - 25000

Nil«.

The amounts disclosed by these assessees in the aforenentioned

returns were identical to those offered to be disclosed by Shri Rughani

in his letter dated i9:#02,l987 addressed to the applicant, after

discussions with him. The difference between the aggregate amount

disclosed i.e., Rs.11,27,794/- and the aggregate undisclosed incomes

of these four firms admitted in the statement dated 9.1.1987 i.e.#

Rs^i46-i6o, 000 was still not explained;

(u) It has been stated In the statement of imputations of

misconduct that the records showed that shortly after the filing

of the aforementioned returns of incotne, the assessing officer,

Smt. P.V. Saraswathy submitted a hand-written reference dated

25e3.i987 to the applicant seeking his directions regarding

cospletion of these assessments^ i.ne relevant portion of the

reference was as under;-

»As a result of action under Section i33A carried out in the
case of M/s Raghuvanshi Builders and group of cases on 9ii>i987,
Shri Tribliuvandas R, Rughani, main partner of the firm, admitted
the concealment and offered an anount of Bs.40 lakhs to takation in
the hands of the firm, associated concerns, partners and individuals
under amnesty scheme during the course of- recording of the statement
during proceedings under Section 133 A. Accordingly, returns are
filed after paying the taxes. Since original returns filed in all
these cases are below fis.l lakh I propose to accept these revised
returns and also first returns filed under exceeding Rs.l lakh under
section 143 (1) of the Income Tax Act 1961. Submitted for

instruct io ns
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(v) on the above letter itself, the applicarrt jotted down

the following hand-«itten directions on the same date svithout

getting the reference processed through his office in the

normal course;-

**Yes,_you may accept the return under Section 143(1) as
original returned incon® is below fis.l lakh.

Sd/-
(Upendra Singh) *•«

^(w) On the basis of the atjove direction of the applicant, the

relevant assessments were completed by Smt® Saraswathy accepting

the returned incomes under Section 143(1)^ it has been alleged

that as a result, the difference of fis.46,60,000/» and

Rs.ll ,27 ,794/-^ i»e, Rs*34,72,306) escaped assessment,

(x) It has been alleged that the action of the applicant in

giving the aforementioned directions in completion of the

assessments u/s 143(1) was wholly improper and illegal because on

the relevant date, i»e,, 25«3,i987 the proceedings initiated by

him under Section 144 A on 2,2»i987 for these very assessments

were still pending^ Legally, the assessing officer stood

debarred from completion of these assessments under Section

143(1) till the proceedings under Section 144 A were concluded

by the applicant. Since the assessing officer was not inforned

by the applicant of these proceedings under Section 144 A at any

stage, she was unaware of the same. As against this, the

applicant was clearly aware of these proceedings under Section

/ /,
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144 A navmg nimself conducted the hearing as late as 9.2.1907

and 19,2>1%7'^ It has been alleged that it is also incorsceivable

that the applicant could have forgotten a matter involving

disclosure of Bs. 40 lakhs emanating from a survey ordered by

him, v^tien the same was iseing heard by him till the preceaing'

inonth'# Evsn otherwise, the applicanx was iKJt justified in

directing that these assessments should be completed under

Section 143(1) or under the Amnesty Scheme, As per CBDT

Instruction Imo,16jL7 dated 12,5.1985 the summary assessirsent

scheme was at the relevant tims applicable to only those cases

where the returned incomes v^jere below fis,i lakh* The benefits

of i^ne Amnesty Scheme were available to only those tax payers

who voluntarily and in good faith made full and true disclosure

of their concealed incomes prior to detection by the Income-tax

Department. The bersfits of both these schemes were not

available as the returned income in some of the years exceeded

Bs.l lakh and the additional amounts were disclosed after

detection by the Department and were not full and con^lete

even according to the admission of Shri Rughani made on 9.1.1987-.

(y). The applicant was transferred from the post of lAC BSD

(bbrth), Bombay on 30.06.1987^^ On 18.08.1937 Smt. P.V; Saraswathy.

ITO submitted a proposal under Section 263; of the Income-tax

Act, 1961 to the CIT.BC-X, Bombay requesting that since the

assessments completed by her in these cases \A?ere erroneous

and prejudicial to the interest of the revenue, the sane might

be cancelled. The GIT accepting the request of the ITO initiated

oL-
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proceedings under Section 263 and passed 9 orcters on 17,12.1987

cancelling thess assessments as they vvere found erroneous and

prejudicial to the interest of revenue!. He directed that the

samg may be completed afresh after full and proper investigations.

(z)' The assessee in his written submission dated i9,il,i987 and

3<,i2,1987 filed before the GIT during the proceedings under

Section 263 reiterated that several meetings were held between,

cant ^the assessee, its counsel and the appl^ after the survey operation

during which the quantum of incones to be declared under the

Amnesty Scheme v/as discOssed and settled. The assessees also

reiterated that their books of account were in the custody of

the applicant and that the returns disclosing additional

incomes were filed as per the incotiEis determined by the applicant.

This version of the assessee was in consonance with the letters

dated 2>2,1937 and 19,2,1987 filed by Shri Rughani in the

proceedings under Section 144 A before the applicanti

-6V'. In the order under'Section 263 the GIT held that the

assessee had derived a total amount of crores as undisclosed

receipts while there was no evidence of uniecorded expenditure.

The GIT further held that the offer of disclosure of Rs,40 lakhs

in the statement dated 9.1.1987 of Shri Rughani related only

to 4 main builder firms named in reply to Question No.2 of the

statenent of Shri Rughani i.e., Raghuvanshi Developers, Raghuvansfai

Builders, Raghuvanshi Assocaites and Rughani Builders and even

the admitted amount of fe,40 lakhs was not disclosed.
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7.. In view of the above, it has been suiDmed up in* the

statement of imputation of misconduct as follows:-

(i) The survey was conducted at the instance of the applicant

who selected the case and deputed Shri Patil, ITO along with

some other officers/officials in preference to the assessing

officer Smt, P,V« Saraswathy, A novel practice of first

obtaining a tape-recorded conversation of the assessee regarding

his black ro^ney transactions and then officially confronting

him with the same was adopted by the survey party to good effect*

All these facts were placed on record by Shri Patil in his report

to the applicantv

(ii) The applicant was actively associated in the pre-survey

as well as in the post-survey proceedings in this group. He was

aware of the confessional statement as well as other incriminating

material gathered dulling the survey,

(iii) Even before a copy of the survey report dated 2i*i,1987

was submitted to the applicant ,:ri, or endorsed to the assessing

officer, the applicant had soine-how obtained the custody of the

books of account of those assessees on 12.1>i987', The fact that

he did not, at any stage during his tenure as lAC, BSD(N) Range,

contest the plaim of Shri Eughani that the books of account of

these assessees vvere in his custody since 12«i.l987 wrfnile the

assessee consistently maintained till the proceedings under

Section 263 befote the GIT, showed that the books were in fact

in his custody^. If this was not so, he would have taken the

first opportunity to refute the assessee* s version which was

in writing and was being addressed directly to him, particularly
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when he was himself conducting the hearing and y;as aware of the

nature and extent of concealment involved in these cases.

(iv) Even after the survey.report was formally endorsed

by Shri Patil to the assessing officer on 2i,l»1987, the

applicant was still calling Shri Patil for discussions in

this case, whiqh is evident from his marginal noting on his

application dated 2,2»1987 of Shri Rughaniv

(v) Even though the survey report dated 21 •1.1987 showed

that incriminating records ^/vere found during the survey

and the books of account of these asses;sees '/vere in the

custody of the applicant and he considered the matter serious

enough to justify assumption of direct jurisdiction by him

under Section 144 A, yet he neither examined the incriminating '
\

documents and .books of account himself nor/)btained a report on

the same from the assessing officer concerned.

(vi) The proceedings under Section i44/\ were initiated by

the applicant inproperly and without legal jurisdiction so as

' to con^e.l the assessee to appear before him. The case was heard

in the absence of the assessing officer or her report and the

proceedings under Section 144 A were left undecided without

verifying the offer of disclosure of Bs.39v50 lakhs (approximately)

made by the assessee, with reference to the .incriminating doc ume its

and or the books of account or statement on oath dated 9.1.1987

of Shri Rughani. Even after assuming •jurisdiction under^
he did not pass any order Under Section lAAk

Section 144 A/or othervAse directing the assessing officer to
^ OZ by Shri Rughani

bring the amount of Rs.46.60 lakhs admitted£t(? be the undisclosed

income of his 4 main builder firmSj,to tax;i
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(vii) Although the survey report and the statement dated 9.1.1987

of Shri T.IyU Rughani shov\«d unaccounted receipts of his 4 main

firms to be about Rs.1,56 crores, out of which Shri Rughani had

himself admitted on oath undisclosed incomes of those 4 firms to

be Ss.46«60 lakhs, the relevant assessments vjere coii$)leted with the

prior approval of the applicant of a much lower figure (Es.li,27,794/-)

resulting in aggregate under-assessraent of at least iis,34,72,206/-:»

Since as per Shri Rughani* s own statement unaccounted receipts

•worked out to ce Rs,1.56 crores and he had admitted lack of any

evidence to establish any undisclosed expenditure, even the income

of lte.46v6o lakhs admitted in the statement on oath dated 9ii,i987

*

of Shri Rughani did not reflect the actual concealed incomes of

these assessees as per the evidence collected during, the survey,

(viii) Evfen if the assessing officer had submitted a proposal

to him to complete these assessments under Section 143(1) under

the Amnesty Scheme, the applicant as the Range lAG, being ,dware

of the full facts of the case, particularly the information

gathered during the survey was duty bound to get the incriminating

records thoroughly examined before granting his approval?;i instead,.

the records showed that he scribbled his directions on the proposal

itself without getting the same processed in the normal course,

even though the same did not involve any limitation matter* The

pioposal'of the assessing officer came before the applicant on Gt
o— i.e within a short time after his conducting the hearing on, 9,2.87

25'i;03^¥l987^5ending report to the GIT on 19.02.i987>receiving
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ass0ssee«s offer on 19.02.1987^ Further, for a Range like

BSD(N) , Range Bombay, the case involving unaccounted receipts

of 8s,ii56 lakhs and disclosure of Rsl^40 lakhs was bound to be

one of the biggest concealment cases. It was, therefore,

inconceivable that the applicant would have granted the

approval on 25,03.1987 in a routine manner or "through oversight,

particularly when the assessing officer had stated in the proposal

itself that this was a survey case involving disclosure of

&>40 lakhs.

(ix) The disclosures raade by these assessees in their letter

dated 9.2,1987 after discussions with the applicant on the basis

of v^ich the returns of income were filed on 12.0341987 and
were

26.03.1981^ neither true nor full and complete as per the

confessional statement dated 9ai.l987 of Shri T,M. Rughani himself.

The same were also neither voluntary nor made before detection

by the lixome Tax Department, as the same were actuatiedcbyy

discovery of specific incriminating evidences during the survey

and the consequent confessional statement of 3hri Rughani.

Therefore, these assessees were not entitled to the benefits

granted by the GBDT vide their Circulars N0(i423, 432, 439, 440,
under ^

441, 451 and 453=. Neither^he Amnesty Scheme nor under the

income Tax Act, the applicant had any power to make any settlement

of the assesses* s incomes or to give any ^assurance of discon^^

nuation of investigations or waiver of interest/penalty^in lieu
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of the assessee making any disclosure in a case where the

conditions of full and voluntary disclosure before detection by

the department were not fulfilled,

8^;-. It has, therefore, been corKJluded in the staten^nt of

inputation of misconduct that the applicant got a survey in these

cases conducted through an officer of his choicej that:» when

incriminating evidejxe showing huge concealraent came to light,

he initiated proceedings under Section 144A in an illegal,

improper and surreptitious manner; that, when the assessees

came forward, with an offer to disc lose a nominal amount of

Es811,27,794/- as against the admitted concealment of Rs.46«^ lakhs

and the unaccounted receipts of fe.i»56 crores, the applicant did

not pass any order under Section 144 A or otherwise to bring to

full the undisclosed incoms to tax; that, when the assessees filed

returns disclosing the amounts determined after discussions

with the applicant during the proceedings-under Section 144 A, he

illegally and improperly allowed the assessing officer to accept

these returns under Section 143(1) thereby fdre closing any additions

to the returned income; and, that, the applicant allowed the

assessing officer to improperly confer the benefit of the

AmrBsty Scheme on these assessees knowing fully well that these

returns were not voluntary and the amounts disclosed were not

full and complete. The conduct of the applicant sho'/«ed an

intention to confer undue and improper benefits on these assessees®

He has thus displayed lack of integrity, lack of devotion to duty
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and conduct unbecoming of a Governnient servant thereby

contravening Rule 3 of the CCS(Gonduct) Rules, 1964.

9. ^ The respondenxs have stated in their counter-affidavit

that at the time of the filing of the application, the applicant had

not filed his statement of defence in reply to the charge-sheet

dated 7',2'«i99l'# They have contended that he did not pass any

order of a quasi-judicial nature in the case of Raghuvanshi

Builder group of assessees, Accordin^g to them, the applicant

is guilty of conferment of undue benefit on the assessee with

inproper motivesviolation of departaiental instructions and legal

provisions etc, which have been pointed out in the charge-sheet.

These allegations have been denied by the applicant^'

10^ Several contentions have been raised by both parties
ngs

in respect of their respective plead^in regard to the impugned

disciplinary proceedings^ Normally in such, a case, it will be

premature for the Tribunal to interfere and the law should

be allowed to take its own course'. However, in the instant case

during, the pendency of the present application, the Income Tax

Appellate Tribunal has by its order date-d 21i7>i992 allov/ed the

appeals filed by the assessees and has quashed the orders passed

by the Gommissiorer under Section 263 of the Incoire Tax Act,

holding that he should not have taken any such action in respect

of the assessornt orders in question^ i/e have to consider the,
implications of the said order,

.11, The assessees filed appeals before the Income Tax Appellate
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Tribunal challenging the validity of the action taken by the

Coinmissioner of Incorae Tax under Section 263 of the income

Income Tax Appellate
Tax Act. The^Txibunal noted that the assessee firms and

their associates were carrying on'the business of construction

of flats and shops and selling them^ They useiito purchase land

and raise construction thereon for selling." During the survey

operations held on 09«01«1987, the statement of Shri Rughani

was recorded wherein he had admitted that the assessee iirms

were receiving on-money in respect of the property sold by

-thera and this "on-raoney had not been shown in the books of

account. H® had also stated the rate at which on-money was

received. Out of the on-raoney received, the assessee had

incurred expenditure while purchasing the land and also during

constrixitionii However, no accounts were maintained in respect
of

of the receipts^n-noney and the expenditure incurred out of

the said receipts^. During the statement, Shri Rughani, stated

that he intended to cteclare under the Ainmsty Schene approximately

ife.40 lakhs. The gross receipts by way of on-money were stated

to be about S3.1.56 eroresi Thereafter, the assessee had

discussions with the lAC, BD(Ni) Bombay in eonne^ction with the

amount to be offered for taxation under the Amnesty Schernev The

Tribunal noted that there were several meetings between the

assessees and the lAC. By letter dated 19.02.1987 the assessees
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had proposed to disclose additional income of Rs.39;50 lakhs

under the Amnesty Scheme in the case of the firms and

associated assessees. A vx>rking. of the said amount was also

filed. Ultimately, the assessee had offered about Es,43 lakhs

for taxation in the case of the assessee firms and their

associates# The returns of income were filed on 12*03,1987

under the Amnesty Scheme• The assessruents vvere conpleted

by the ITO under Section 143(1) of the. Income Tax Act and

the returned income was accepted.

On examination of. the assessn^ent records, the Gomraissioreir

of Income Tax was prime facie of the view that the assessments

had been con^leted without taking into consideration the

factual position recorded in the statement during the course

of action under Section 133 A and as such the assessments

were erroneous and prejudicial to the interests of the

revenue, Therefore, action under Section 263 of the Income

Tax Act was initiated and notices '/\^re issued to the assessee

firms to show cause. In the said notice, the reason for taking

/

action under Section 263 was described as unders-

H The Income Tax Officer has wrongly coffipleted
the assessment by accepting the total income shown
in the revised return of income filed under Amnesty
Scheme without taking into consideration the factual
position recorded in the statements during the course
of action under Section 133 A in January, 1987*•

la In response to the above notice, the assessee firms filed
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written objections pleading^ inter alia^that there were a number

of meetings between the assessee and the lAC after the survey

operations, wherein it was discussed t^to what extent the income

could i3e said to have escaped and which could be declared under

the Amnesty Scheme^; It was also pleaded that the lAC had persuaded

the assessees that if the assessee firms and associated persons

disclosed approximately a sum of Bs.40 lakhs under the Amnesty

Scheme^ then there would be no further investigation and the

assessees disclosure:, would be accepted as true and correct#

It was thus urged that the assessments completed under Section

143(1) of the Incoi^ Tax Act were not erroneous and prejudicial

to the revenue •

The submissiorBof the assessee did not find favour with

with Commissioner, No details of the expenditure incurred out

of on-money received on the sale of flats had been furnished

and, therefore, it had to be considered that ail the expenditure

incurred had been debited to the profit and loss accountr#

Consequently, the entire amount of 83*1.56 crores represented

the undisclosed incorne of the assessee firms of this groi^*

Thus, he concluded that the assessment have been completed by the

assessing officer without taking into account the factual position

recorded in the statement of Shri Bughani and without verifying

the transactions on the loose papers found during the course of
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r)V

survey. He, therefore, set aside the assessment .i/ith the

foilovving direct ions;-

" view of the foregDing, it is clear that the
1983-84 completed byrtdditional 12th ITO, BSD(N) Bonibay under Section 143(1 j

by accepting the total income shown in the revised
return filed.under the Amnesty Scheme, without taking
into consideration the factual position recorded in

Shri r.K-. Rughani, as explained above
and also without verifying the transactions on the
loose papers found during the course of survey, is
erroneous ana prejudicial to the interest of revenue'^s

l5'« The ITO was directed to make a fresh assessment after

due verification of the factual position recorded in the

statement of Shri Rughani and also verifying the transactions

on the loose papers found during the course of action under

Section 133A« The ITO was directed to make a fresh assessment

after giving adequate opportunity of hearing to the assessee.

16» • Identical orders v^ere passed relating to the other

Assessment years from 1984-85 to 1986-.87.

17, The correctness of the Goiranissioner's order was

challenged before the appeals in the ITAT'i

18. On consideration of the rival submissions and the

evidence available on record, the ITAT found ample

substance in the submissions advanced by the learned counsel

for the assessees® It was observed that a reading of statement

of Shri Rughani showed that during the survey operations, he

• • • .33/
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had stated that exepnditure out of on-money receipts had

been incurred by the assessee firms and their associates.

He had also stated that no acoounts hsd been maintained in
i

respect of the on-.nK)ney receipts as also expenditure incurred

out of such receipts. Thus, the assessee's case from the very

begining was that expenditure has been incurred out of the

on-ironey receipts. This was the case before the lAG as well,

in as much as, the entire on~iraney receipts -A-ere not offered

for taxation and in the meetings with the lAC the amount to

be offered by the lAC un<fer the Amnesty Schere was '/vorked out',

19» The^Tribuoal^oEserv^^ that the assessee had reiterated
his claim in the return filed under the Amnesty Scheme that

expenditure had been incurred out of the on-money receipts.

It was further observed that "in the given situation, it is

hard to accept the position that the ITO had failed to

consider the statement of Shri Rughani recorded during the

survey ope rat ions";. The very fact that on-roo ne y receipts,

for which there is no dispute was rot offered for taxdtion,

and the same was treated as the gross receipts and expenditure

was -claime(^ut of it also lends strength to the plea that

the ITO had taken into consideration the assessee*s stand on

'the point, including the statement of Shri Rughani, The

assessments have been set aside by the Commissioner only for
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U-,. reason that the ITO has'omitted to consider the stater„.nt
Of 3hri Eughani and he has directed the IIO to .complete the
assessments after taking irrto consideration the said
stateo-ent. Since it is established that the said state^nt
had already been considered by the ITO, the ITM held that
nhe assessments completed under Section 143(1) were not
erroneous, and this being so. the Commissioner was not
justified in setting aside the assessments by invoking the
provisions of Section 263"*

20. The incoi® Tax Appellate Tribunal also observed that
in view of the fact that the assessee has been receiving

o,>-,.m>ev "it is reasonaole to expect that he had also to pay

some on-money -.vhile purchasing the land. Taking all these

facts into consideration, we are of the view that the
assessments in question can^t be said to be erroneous".

21. Thus, according to the order of the ITAI dated 21.7.92
there is no evidence that the action taken by the applicant in
regard to the assessments in question was pursuant to any
corrupt mtive or an improper motive to oblige any one
indicating culpability. Assuming that the assessments made
-;,ere erroneous or wrong, no disciplinary action can be taken
against the applicant as he had only discharged quasi-judicia!
fu«tions. in the instant case, the Income Tax Appellate

Tribunal aUo.«ed the appeal filed by the assessees against

the orders passed by the C.I.I, under Section 263 of the
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Income Tax Act', The decision of the Income Tax Appellate

Tribunal which is the highest fact finding authority lends

support to the stand of the applicant in the instant case,

22e In the conspectus of the facts and circumstances

of the case, we allow the present application., The impugned

charge-sheet dated 07.02.1991 is accordingly set aside and

quashed.

There will be, no order as to costs.

A l,v
(B,N. DHOUNDIYAL) ' (p.K. K.WHA)

IVEMBER (A) VICE CHAIRmN(J)
19,02,1993 19.02.1993
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