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legal and valid,

In the Central Administrative Tribunal
Principal Bench, New Delhi,

-

0Aa-733/91 Dates D.4.1991,
Shri N.Ke. Singh . eeee Applicant
Yersus

Union of India through .... Respondents

the Secretary, Min, of

Home Affairs & OBthers

For the Applicant ce oo Shri Gopal Subramaniam,
Sr, Advocate with
Mr, Ramji Srinivas,Advocate

For the Respondents R Shri G, Ramasuamy,Attorney
General with Mr,M, Chandra
Sekharan, Addl, Scliciter
General, Mr, C,V, Suba Rao,
Addl, Govt, Advocate, and
Mr, N.S. Mehta, Sr, Standing
Counsel,

CORAM: Hon'ble Mr, P.K., Kartha, Vice-Chairman (Judl,)
: Hon'ble Mr, D, K, Chakravorty, Administrative Memher,

1. Whether Reporters of locsal papers may be allowsed to
see the judgement? j&ﬂ

2, To be referred to the Reporter or not? y@

. {(Judgement of the Bench delivered by Hon'ble
Mr, P.K, Kartha, Vice-=Chairman)

/The question for consideration in this application
filed under Ssction 19 of the Administrative Tribunals
Act, 1985, is whether the impugned order dated 256,3,1991,
issued by the respondents, uéereby the services of the
applicant who has worked as Joint Director, E.B.I.;
since 26,2, 1990, have bsen placed at the disposal of
the Border Security Force with immediate effect, is
A~
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2 At the outsety, it may be stated that the imple-

mentation of the aforesaid impugned order will not cause
any disruption to the family life of the applicant, nor
will it involve any loss of pay, other privileges or
status presently enjoyed by him as an I.P,S5, officer

who is on deputation to the Centre, The challenge to

the impugned order is based on the alleged mala fides

on the part of respondent Nos, 2 aﬁd 3 (the Prime Minister
of India, and the Minister of Law & Justice, respectively).
3e- The applicétion Was filed before the Vacation Bench
of this Tribunal on 25;3.1991, when notics was directed to
be issued to the respondents, returnable on 1.4.1991._The
case was taken up for admission and consideration of the
guestion of interim relief on 1.4,1991, After hearing

Shri G, Ramaswamy, the learned Attorney General, for the
respondents and Shri Gopal Subramaniam, the learned counsel
for the apblicant, we fesl that the apnlication could bs
disposed of at the admission stage itself and we proceed

to do so,. -

4, The applicant is a member of the Indian Police
Service belonging to the Orissa Cadre, The facts disclosed

in the application indicate that he is a senior Police

Officer with several achievements to his credit, including

handling of investigations of cases of "mational importance"
such as 'Kissa Kursi Ka' case, the 'Jeep Scandal' case, and
the 'Sugar Deal® case. It was he who arrested the late

Mrs, Indira Gandhi, the former Prime Minister of India in

ODctober, 1977, He was auarded Police Medal for meritorious
service in 1977 and President's Police Medal for distingui-
shed service in 1987, He had worked in the C.B.I. earlier
from 1972 to 1980 in variocus capacities, He had also a
stint in the Indo-Tibetan Border Police Force in 1965. He
came on deputation to the Centre for a neriod of 5 years in
Feb.,90, The notification dt, 26,2.1990,issued by thes Deptt,
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of Personngl & Training states tﬁat the President has
appointed the applicant as Joint Director, C.B.I.
u,e.f, 1272.1990 and until further orders,

5, The case of the applicant is that he ig'heading
the special investigation work in the C.B.I. relating
to thg Foliouing mafters:-

i) RC I(S)/90 = SIU-I/SIC-1 dated 7th April

1990 - Phone tapping case,

ii) RC-2(A)/90-ACU-II dated 29,3.,1990 -

A=-320 Airbus casse,

iii) RC-=1(S)/90-SIG dated 25th May, 1990 -

St, Kitts case,

iv) RC-2/5/90-5IG dated 8th August, 1990 -
Letter Fdrgery case,

6o The abpliCant has stated that excepﬁ the 'phone
tapping case', the investigations in respect of the
other three cases are étill in progress,
7. The deputatibn of ﬁhe applicant to the Centre
was at a time when Shfi V,P, Singh_uas the Prime
Minister of the couqtry. The érgsent Prime Minis@er
took over R%ﬁﬁ%ﬁhxXx&xRxxﬁiﬁ%ﬁ in November, 1990, The
allegation made by the applicant in the present applica-
tion- is that the present Prime Minister has sought to
O~ yarious ™

_put[ptessureg%n him in the conduct of the three investi-

gations which are still in progress by the Team of which
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he . xppdiexmt is the Head, He has given in the present

application certain instances in support of his allega=-

_tion of mala fides against the Prime Minister as well

as the Law Minister.
8, The learned Attorney General. stated that the

allegations of mala fides are vague and have not been

substantiated, Accord%ng to him, the transfer of the
applicant from the C.B.I, to the Border Security Force
has been effected on administrative grounds.‘

c, We have cargfuliy gohe thrqugh the records of

the case and have cohsidered the rival contentions,

The legal positieon regafding the transfer of an employes

from one place to another, is well settled, 1In Gujarat

Electricity Board and Another Vs, Atma Ram “'Sygomal

Poshani, 1989 (2).5.C.C, 602 at 607, the Supreme Court

has observed as followss-

"Transfer of a government servant appointed
to a particular cadre of transferable posts from
one place to the other is an incident of servics,
No government servant or employee of Public
Undertaking has legal right for being posted at
any particular place, Transfer from one place
to other is gensrally a condition of service and
the employee has no choice in the matter, Transfer
from one place to other is necessary in public
interest and efficiency in the public administra-
tion, Whenever, a public servant is transferred
he must comply with the order but if there be any
genuine difficulty in proceseding on transfer it
is open to him'to make representation to the
competent authority for stay, modification or
cancellation of the transfer order, If the
order of transfer is not stayed, modified or
cancelled, the concerned public servant must
carry out the order of transfer, In the absence

Qg—
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of any stay of the transfer order, a public
servant has no justification to avoid or

gcvade the transfer order merely on the ground
of having made a representation, or on the
ground of his difficulty in moving from one
place to the other, If he fails to proceed

on transfer in compliance uitp the transfer
order, he Would expose himself to disciplinary
action under the relevant rules, as has
happened in the instant case,”

10, 'In Union of India & Others Vs, H.N., Kirtania,
1989 (3) S, C.C. 445 at 446, ths Supreme Court has
reiterated the same view, It was observed as underi-

M eeesssoiransfer of a public servant
made on administrative grounds or in public
interest should not be interfered with
unless there are strong and pressing grounds
rendering the transfer order illegal on the
ground of violation of statutory rules or on
ground of mala fides,"

1M1, In vieQ of the aforesaid judicial pronouncements,
no Govaernment servant.appointed to a cadre of transferable
postsy can contend that hs has a legal right for being
posted at any parﬁicular place and for a particular
period; The learned Attorney General stated that in the
instant case, the applicant has rushed to the Trihunal
even before the impugned order dated 26,3,91 was issued by
the respondents, In case he is aggrieved by the impugned
order of transfer, he should have made a rgpresentatimn to
the Government, bringing out his own difficulties, That has
not besn done, The further question arising for considera-

tion is whether there is violation of any statutory rule

or whether the impugned order is vitiated by mala fides,
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12 The learned counssl for the applicant contended
that the tenure rules for I.P.S. officers (Amended) which
were issued on 17,6.1988 (Annexure VI, pages 42-44 of

the paper-book) are rslevant, Ue have cafeFully gone
through the tenure rules, Thege rules do not stipulate
that an I.P.S. deputationist to the Centre should be
appointed in any particular office or department for a
‘particular period, The actual placement of an officer
depends on the exigencieslof service and falls outside
the tenure rules. The only provision relevant is
regarding the tenure at the Centre on deputation which
will normally be five years for an officer of the rank

of the applicant. The learned Attorney General submitted
that the respondents do not propose to curtail the tenurs.
The question whether the tenure rules are statutory or

.non-statutory in naturs, appearsto have no relavance

in the instant case,

13, We may now come to the guestion of mals fides,

The allegations made by the applicant in this regard
are that the impugned order has been passed "solely
with the object of puhishing the applicant for conducting
truthful, honest and upright investigations into the
matters entrusted to him and also with a view to abort
any Further-FruitFul investigations into the matters
which had been assigned to the applicant," In this
context, the applicént has.narratedlfhe following
incidentsi-
(i) ©On 9th April, 1990, when the applicant
went to meet respondent No,2 (the present
Prime Minister of India) and asked him a feu
O
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questions in connectien with the phone
tapping case,'he "expressed his unhappiness",
The C.B.I._gquiftéd its report on the phone
tgpping case on 23rd Auqust, 1990._ The
2nd respondent, on going through the report,
"expressed his unhappiness" in connection
with the.investigation of the case, On

S the applicant %~
15,3,1991, when [ : met the 2nd respondasnt,
the latter "loﬁked visibly annoyed” and |
Further said-that "hé Was very mﬁchhannoyed
with the applicant because the 2nd respondent
Was not avperson who would make false allega-
tions; including agaiﬁst V.P, Singh",
The applicant is dealing with S5t, Kitt; case
in uhich Shri Nek Chand Gandhi,alias Chandra-
sWamy  and Shri Kailash Nath Agarwal, alias
Mamaji, were named as accused in the First-
Information Report, The allégations pertained
to an alleged bank ac;ount at St. Kitts in
the Carribean Island in the name of Shri .
Ajaay Singh, son of Shri V.P, Singh, former
Prime Minister with Shri V,P. Singh as the
"Eeneficiary“ ;F the said account, The

applicant has stated that Shri Chandraswamy

(X. .
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(iii)

- left India upon the appointment of Shri

V.P. Singh as Prime Minister of India

and returned to India in the last week

of November, 1990 on the appointment of
respondent No,2 as Fhe Prime Minister, The
C.8.I, has given notices to Shri Chandrasuamy
toxappear before them on various dates,-

but he has not complied with the same, The

applicant has alleged that on Bth January,

_1991, the Private Secretary to'the Prime

Minister telephoned the C.B.I to say that
Shri Chandraswamy had sustained some
injuries and, there?ore; the C,B., I, Teanm
must visit his Ashram to examiﬁe him, The

applicant felt that such a reguest was not

nproper and he did not agree to the suggestion

Shri o~
and/Chandraswamy was once again summoned on

18+ 141991,

‘In a mesting convened on 4,2,1991 in his

of fice, the Minister of Law and Justice,

the third respondaent, "made enquiries"

regarding the progress of the letters Rogatory
in the St, Kitts case abfoad.: He is stated

to have indicated that "since mothing has

O~
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(iv)

(v)

i

4

happened so far, theée letters Rogatory
should be cancelled". 'The C.B.1),however,
did not agree £o the said suggestion,

Upon the publication of a news item in

the 'Times of India® datéd 23.1.1991 under
the caption "CBI summons Chandraswamy",
respondent.No.Z telephoned the C.B,I. and
"expressed his unhappiness" as to why the
said neus item was published and further
said that "Shri Chandraswany was engaged
in matters of national importaace".

On 7.,2,1991, an official of ths C.B,I,left

for the Port of Spain, On B8.2,1991, the

" 2nd respondent telsphoned "the CBI" and

vanted to know whether it was a fact that

some officers had been deputed abroad for

investigation in :the. St, Kitts case and
whether certain documents had been seized,
When it was pointed out that some documents
had besn seized by the U.S. authorities in
pursuance of the letter Rogatory issued by
the Indian Courts and that one Supdt, of
Police had begn'sent for the investigation,

the 2nd respondentWexpressed his unhappiness

dand said as to why this was done without
consulting him",.

Qr/ 1000010'
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(vi) A notice wvas served at the Ashram to
Shri Chandrasuamy on 26,2,1991 asking him
- to appear on 27.2,1991, The applicant has

stated that soon thersafter on the same'day,
he received a call from "the Prime Minister's
Office saying as to why raids were being
conducted in the Ashram of Shri Chandrasuamy"
and that "the Prime Minister was annoyed",
Tﬁe Principal Sscretary to the Prime Minister
also stated that "the Prime Minister was
annoyed",

(vii) ﬁn'28.2,1991,'a telephonic message Qas
received inlthe“C.B.I." that respondent No,
2 wanted that the C.B,I. should not insist
upon any restraint being imposed on Shri
Chandraswamy from going abioad and his
immediate examination,

! o

14, Relying upon the @above, XdkxX¥kxxksx the applicant

has submitted that he "verily belisves that the action

of transfer Has been initiatéd.mglg fide solely with the

purpose of preventing of collection of evidence and

fur ther influence'investigations into the thrae

controversies", QL
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15, The learned counsel for both the parties
referred to the aforssaid matﬁers, but drew different
conclusions therefrom, According to the learned counsel

for the applicant, these clearly indicate mala fides

on tha part of respondent Nos, é and 3, who ars

‘desirous DF-"Sth pedalling" the on~going investigations. .
. The learned Attorney General submifted that apart from

the allegations being vague, it is pertinent to note

that respondent No,2, who is the Prime Minister, is also
holding the portfolio of Ministry of Home Affairs of
which C.8.1. is a department, and that in his capacity

as the Home fMinister, he has svery right to give
directions to the apﬁlicant in regard to the processing
oF_the pending,inveétigations.

16. We have given careful thought to the allegations

of mala fides made against respondent Nos, 2 and 3, The

issue reiates to the respective roies of the Ministers,
vis-a-vis, the civil ssrvants in the conduct of Government
business and is an important one, For deciding such an
issue which is a purely legal one in the instant case,

we need not wait for the counter-affidavits to be filed

by the respondents for which the learned Attorney General

had sought for some time. To our mind, it is for the

O
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Government to coﬁsidar as to whether a Case which has
been taken up for investigation, Should be procsssed

or how it has to be processed, This is in the realm

of executive policy which is to be decided by the
Minister cencerned and not Ey the civil servants working
under him, A civil servant, houwever highly placed, is
bound to implement the policy decisions and directives
given by the Minister concerned, It is clear from the
application that the applicant did not agree with the
directions given by the Minister concer&ed in certain

matters, Such a posture in the publigc by a civil

servant is untenable in our constitutional scheme of
-things under which the Minister concerned is accountabls
and ansyarablé to ' the Parliaﬁent for fhe omissions and
commissions of hié Ninistry/Department and the civil
servants under him in the same Miﬁistry/Depgrtment are
accountable and answerable to their Minister (emphasis
added), In Samsher Singh Vs, State of Punjab, 1974

SCC (L&S) 550 at 564, a 7 Member Constitution éench of
the Supreme Court has observed that "constitutionally,
the act or decision of the ngicial i; that of the

Minister™, It follous, therefore, that the Minister

and the civil servants under him cannot pull in opposite

Ce—
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directions in the Eonduct of Government business. We

are, thereforae, of the view.that no Government depart-
ment, including thg CeB.I., can function as an island
of pouwer or as an independsnt agency with no accounta-~

bility or answuerability to the Minister in charge, who

in turn, is accountable and answerable to Parliament,

In case the Minister takes a decision or gives some
directions which are not to the liking of.an of ficer

who is entrusted with certain duties, the officer cannot
ignore the. same and make it a grievance or cause of
action in legal proceedings concerning his service
matters, alleging Télé’i&ﬂii on the part of his Minister,
17, The matters mentioned in the application seem to
indicate that the relationship between thg applicant

and respondent Nos, 2 and 3 has.become somewhat stpained
and there is lack of trust and confidence on both sides,
The learned Attorney General stated that sven the
Birector, C.8,1, Ead been transferred af ter respondent
No.2 (the present Prime Minister) assumed office in
November, 1990. He also referred to numerous changes
made in the administrative set-up following chaﬁges of
Government in the paste, In the instant case, despite

the strained relationship "among . the applicant and

oL
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respbnden£ Nos, 2 ana 3y, the applicant has besn
accoﬁmodaﬁed at the Centre by giving him a responsible
assignment in the QOrder Security Force uith'equivalent
rank and status, Uhetﬁer or not by the impugned
premature transfer of, the applicant from the C.8.1I.

to the Border Security Force the public interest in the
eFFicienf pursuit of the on-going investigations.will
be édversely\affected,,is primarily a matter for the
Executive to consider and not for the Tribunal or the
Court, as the ﬁxecutivevis the best Judge of what
constitutes public interest ih a given situation, A
civ;l servant cann0£ fake the stance thqt he is the
best person to perform the duties and ?esponsibilities
of a particular office gnd that_removing'him from the
scene in thé mid-stream when investigations commenc ed

1]

by him are half way through, amounts to mala fides.

The concept of indispensability of an individualtofficer,
however upright, hoﬁest and efficient he méy be, is
unknown to good administration under any légal sy stem,

A civii servant trying to uphold the:public policy and
pres;rVB and protect public interest against the decisions

and directions of his oun Minister .or. Ministers, who are

the political masters, is also alien to our legal system,

oA -
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18, In our perception, the matters set out in the

. present application are not such as to infer any mala

fides or ulterior motives on the part of respondent

Nos, 2 and 3, At the most, they may indicate strained
relationship between the applicant and his Ministers,
This may also be viewed as a case of incompatibility

of temperament not amounting to mala fides., In a case

of this kind, we. see nb justification to interfers with )
the impﬁgned transfer order dated 2@.3.1991. The
applicant will, hovever, bs at liberty to make a proper
representation to the Government about his personal
difficulties, if any, In that event, the respondents
shall consider ths same and take appropriate decision.
within a reasonable period, keeping in view the exigencies

of service, Ouring the hearing of the case, the learnsd

counsel for the applicant stated that the applicant had

not yet joined the Border Security Force, where he has

baen transferred by the impugned order, In the facts

and circumstances, the respondents shall regulate the
intervening period as leave of any kind due and admissible
to him, in case he applies for the same, The application
is disposed of accordingly at the admission stage itself,

There will be no order as to costs,

Ry L Mk%( 7
(0. K, Chakravo fy/ / : (P.Ke Kartha) '

Administrative Member {ice=Chairman{Judl,)



