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JUDGE IVEl^

(DELIVEaSD BY SHRI J.P. SHARi^lA. HON'BLE ;,E:aER (J

The applicant Viorkiag in .the Junior Administrative

Grade of Indian Railway Traffic Service (IRTS) filed this

application under Section 19 of the Administrative Tribunals

Act, 1985 being aggrieved of not being posted in Eelhi on

an equivalent post -after he had served a tenure posting in

MF Railways in violation of OMdt. 2.6.1986 (Annexure ,a«3).

The applicant also traatens eviction from the 'SoverniTBnt

accommodation. The applicant has prayed th it the respoaients
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be directed to give applicant regular posting in the cadre

at Qelhi and his case for promotion be revisv'.ed in terras of

Go ve rnms nt d i re c t ive ,

2. The facts of the case are that the applicant joined

IRTS on 29.6.1984. The services of the applicant v'.,ere placed

at the disoosal of Ministry of Railways, Railway Board, by the

Ministry of Home Affairs. The Railway Board exercises
RcxxLoJcu^

administrative control over the riBmbers of the Indian Traffic
A

3erv:ice. The applicant was posted to NF Railway on 29.5.1986

and was relieved of the post of Deputy CCS/Glaims vide

wireless message dt. i6.5>1986. The applicant joined NF

• Railways at Malgaon on 30.9.1986. On 28.4.1989, the applicant

represented for transfer back to cadre and for choice posting

as per i-ule s. The applic ant was informed in May, 1989 that

the choice posting of the applicant has been noted down.

In July, 1990, the applicant was transferred back to Northern

Railway and was relieved from NF Railway on 6.8.1990. On

14.8.1990, the applicant applied for 32 days' through

NF Railway. The applicant had been representing time and

again for posting, at .Delhi, but the representation did not

find favour with the authorities, sd the applicant has filed

this Application. The applicant assails his posting at Bikaner

by the order dt. 3.9.1990 on the ground that the said oid.er was

never coiamunic ated to him and he le arnt, about the same on 25.2.91
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The applicant joined at Bikaner in pursuance of the

order of transfer dt. 3 .9.1990 on 24.5.1991 (Annexu.ce MP-2) .

The applicant further assails the order of transfer on the

ground that he belonged to the cadre of Northern Railv;ay and

any transfer to NF Railway done in 1986 was without obtaining

option from the applicant and as such against the statutory

rules. The applicant should have been given choice posting

station as he had served on NF Railways on the basis of

the not If ication of February, 1980 incorporating the

Board's letter dt. 7.11.1979 v«jhich lays down-that the tenure of

officer posted on Northern Frontier Railway shall notjordinarily

exceed 3 years and on completion of this period, officer vtould

be post«?d back as far as possible, in case they so desire,

to the place of their choice.

3. The Be.nch by the order dt. 10.9.1991 ordered that

fnlPs 1711 and 2183/91 will also be disposed of along with the

final orders. No .1711/91 has been filed on 6.6.1991 narrating

brief facts and praying that status-quo status before 14.3.1991

regarding Quarter No . 23-8, .P . Marg, r>few Delhi be maintained.

Ho;^ever, this MP has become infructuous as already in the

W 1755/91, the Bench, on 8.7.1991 directed the respondents that

the applicant shall be allo^-^ed to retain the quarter at Delhi

for a period of 6 v^eks from the date after the allotment of

quarter at Bikaner on payment of licence fee according to the

rules. \
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4. MP 2183/91 was moved on 7.8.1991 for the prayer to promote

the applicant to continue to occupy his quarter at No .23-8,

Sardar Patel Marg, Nsw Delhi till such time the respondents

allot him a type of quarter of• hisentitlement at Bikarer.

The decision on merit of the points raised in the-app lie at ion

will also dispose of this MP. The respondents have filed

allotment order dt. August, 1991 alloting the applicant

\

Bungalow 12-3, Type-V, Civil Lines, Bikaner*

5. The respondents contested this application and disputed

certain facts stated by the applicanlj/and also contended that

the applicant is not entitled to any relief. It is stated

by the respondents thdt the applicant is liable to be

transferred to any of the Railways in the country. The

applicant was transferred by the wireless message dt. 26.7.1990

to Northern Railway along with two other officers. The

applicant was relieved from the afternoon of 6.3.1990

(Annexure Rr.2 to the counter). The applicant reported for

duty, in Delhi on 31.8.1990. The applicant in his application

of even date (Annexu.re R^3 to the counter) stated that he

applied for L/^ for 32 days upto 7.9.1990 to JM (P), Northern

Railway and that he may be posted on any post at Delhi. On

the receipt of this joining report, order regarding the pasting

of the applicant as Senior DSO, Bikaner was issued vide Notice

dt. 3.9.1990 (Annexure a-4). This order was personally served

k
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GTve-r t® him by Deputy CPO IGJ, Northern Railway. On that

date, the applicant made an application for grant of90 days'

leave of vihatever nature due also asking his posting at

Delhi on any post (Annexure R-5) . The applicant was

informed by the letter dt. 26.9.1990/8.10.1990 that he

should join at Bikaner as per posting order dt, 3.9.1990

and apply for leave, if needted, thereafter (Annexure-R 6).

On 25.2.1991, the applicant submitted an application stating

that he had been sick and under treatment at Delhi and

Chandigarh and again requested for a posting at Delhi in

the application dt. 25.2.1991 (Annexure R^7). It v/as followed

by another application dt. 11.4.1991 '{Annexure R-S). The

applicant continued to submit other applications on

22.4.1991, 30.4.1991 and 3.5.1991 (Annexures R-9.. to R-ll).

On the representation of the applicant, the respondents haol

already decided as stated in para-4.4.of the counter that

the applicant would be accommodated at Delhi as-and when

suitable post was available, but- the. applicant was adamant

that he wuld not join elsewhere except Delhi., It is denied

that the .Railway Board Circular dt. 7.11.1979 has not been

followed, as the said circular provides that after tenure

posting on Railv-zay, the. person vjould be posted back,

far possible to the B,la:e of his choice. Since there was

no suitable post for theapplicant at Delhi, he was told that

he will be posted at Delhi as and when suitable post ,®uld be

available In Delhi. There is no violation of Aiftioles 14 and 16

of the Constitution. .
•JJc,
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6. kfe have heard the learned counsel of the parties at

length and have gone through the record of thecase. The

first-contention that the applicant did not know of the

transfer oidear cannot be accepted in view of the categorical

averrnsnt on verification that the transfer order was personally

handed over to the applicant by Deputy CPO (G), No-tthe rn

Railway, New Delhi. In fact, the presence of the applicant

at the Railway Headquarter$^ New Delhi on 3.9.1990 is established

iProm the document of the applicant which is an aoplication

at p-25 of the paper book along with Anne xure A-4. Th©

respondents have also filed the copy of this application

(Annexure a^5) and there is an endorsement by the CPO.

Further there is a letter dt. 26,9.1990 (Annexure H-3) in

reply to the letter of 3.9.1990 of the applicant for grant

of LAP for 90 days. The applicant was inforned to join

at Bikaner first as per the posting orders issued vide'

Order dt. 3 .9.1990 and apply for le§ve, if needed, thereafter.

The applicant cannot deny the, receipt of all tifee official

correspondence and in ordinary course of business, the

applicant could have learnt about the orders passed on his

leave application for 90 days dt. 3.9.1990 and the applicant

was, therefore, not correct in his submission that he was

'unaware of the posting order given to him to join at

Bikaner by Deputy CPO (G), Northern Railv/ay personally

• • • 7 • 4 •
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on 3.9.1990. Thus the applicant v^as v,ell aware of his

order of transfer. The number of representations made

by the applicant also go to show that though he had applied

for 32 days' LAP on being relieved on 26.7.1990 from

NF Railway, but before the full leave could have been

utilised by 7.9.1990, the applicant joined on 31.8.-1990 at

the Railway Headquarters and after three days, i.e., on

3.9.1990, he again moved the application for grant of leave

for 90 days v/.e.f. 7.8.1990. The rep re sent at ions one after

another only make ^ it clear and evident that the a[Dplicant

.

representations, the applicant has taken various grounds for

getting choice posting station at Delhi. The applicant was

informed that since there is no vacancy available at Delhi,

so his case will be considered as and v\hen a vacancy arises.

In the Original Application as nell as in the various

Miscellaneous Petitions moved, the applicant has not specifically

mentioned any of the names of theofficers of his grade who

have been preferred for posting at Delhi denying the claim of

the applicant in view of the Rail\way Boai\'i's letter of

•^bvember, ±979. Thus this contention of the applicant has no ferct

•U



s/

- 8 -

>

The learhsa counsel for the applicant .-.ilso contended

that on retirement of Shri S.S.Vir^i, one Shri Neeraj

Sinha was posted in his ploce and these officers also belong

-IVu

to Junior Administrative Grade being of the same level as
A

the _applicant. Sometin® ^ in September, , 1990, anotl^e.r off ice r

Shri Buta'Singh wjs 'transferred from one Railway and posted

as Deputy CP.Yi, (PRS) at Delhi. Another officer, Shri H.G.

Srivastava was transferred from Chandigarh recently and

posted as Deputy CCS (Claims (Spl,) at Delhi. Smt .Padmakshi

Raheja v..®s also.posted at Delhi as Deputy COS ' and was

transferred from Chandigarh . • Shri Abdul Khaliq,

Dy .CPM (PRS), Northern. Rail\Maiy was transferred to Railv/ay

Board about t\^ months back and in his place Smt.Rekha

Alalhotra has been posted. Even in the transfer order of

September, 1990, Shri H.W.Punia, Sr.DOS, Bikaner was

transferred to Delhi and posted as Oy .COPS (G)/II Hqrs.,

vice Shri R.K. Jain. The learned counsel for the resoondents

replied that none of these officers belong to the service

of IRTS, vjhich is a different cadre and the Railway Board

only exarcises administrative' control over the members of

that service. There is some substance in the argument

of the le arneo counsel thf3t wien there was a clear guideline

that a person i^o has served in NF Railway, should be given

a choice posting, then the applicant should have been

accommodated at Delhi., particularly in vie-,v of the clear

U
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admission of the respondents in their coiint'^r in reply

to para 4.4, in v',hiph the respondents have already decided

that the applicdnt sould be accomiiK)dated at Delhi as and

uihen a suitable post vv-s available. The learned counsel

for the applicant also contendad th-:t on the rep r-'sentat ion

to the Railway Minister (Annexure A5~p 25) and the

specific dirfc^ction issued by the Prime Minister (Annexure A7),

"i^fter serving a full tenu.re in the tribal area, the officer

should have choic'e of posting thereafter", the apolicsnt has

not been posted in clear violation of tha gul^ielines at
\

i-'elhi. All these contentions of the learned counsel need

serious consideration, but since the respondents have a right

in public interest to t ransfer on administrative grounds ard

it has not been shoiAn that at the relevant time, i.e.,

when the irapugned order of transfer in Septern.ber, 1990 v/as

tKoJ-

passed^ there v/as a vacancy available to accommodate the
SI-'

applicant, it cannot be said that the order of transfer is

in any way discriminatory or arbitrary. The grade to which

applicant belongs has .all-India transfer liability. In

the Original Application, the applicant has not alleged any

malafide against the respondent, '''.hat the applicant contended

is thjt even after serving beyond a period of tenure in

NT Railways^ the applicant has not been given a choice posting

,at Delhi. The guidelines of course are there, but these

guidelines are •go\^rnsd by the proviso "as far as possible",

. . olC. ..
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The discretion of transfer should not be a colourable exercise

of peer. it should be based, on some r?ason. The

-respondents in the reply have clearly stated that there was

no post of the status of the applicant available at Delhi,

so he could not be acco:Tiniod ated at Delhi. In view of this

fact, it can not be said that the applicant has either been

discriminated or there is any violation of .articles 14 3nd 16

of the Constitution of India.

3. The relief claimed by the applicant is that the

'-.pplicant should be given' a posting of his cadre at Delhi

and the respondents have clearly stated that the case of

the applicant or posting at Jelhi will be considered at

priority basis as soon as a vacancy is available to accommodate

the applicant in a befitting post.

9. It has also been contended that the applicant has been

occupying the alloted residence at ^elhi, though he has been

transferred to Bikaner uhe re he has also been alloted a

Type-V accommodation. This matter need not be dealt any

further in view of the order dt. ir.9.199i v>here it has been

ordered as an interim measure that the applicant should be

permitted to remain in the oceuoation of his bungalov; at ^i'elhi

till the disposal of the OA, Mow since the respondents hav^j-

given categorically in writing that the applicant shall be

accommo'::iated at Delhi as soon as a post of his status is

available, this interim order needs to be made absolute.
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iC. The Original Application is 'Jispos-d of in the

followirig manner

(o) The rsspondents are directed to post the applicint

by transfer frora Bikaner to a post of the status

and cadre of the applicant at Delhi on the oriority

basis on tne lirst available vacancy irrespective'

of the fact that the applicant belongs to IRTS,

(b) The respondents are furthe r directed to allov; ths

applicant to retain the alloted pre:Tiis'?s ?3-B

ivbrthern Railway Colony, Sardar Patel .'•larq, Mew

Qelhi so long as the applicant remains posted -t

-elhi after transfer from Bikaner on oayrnent of

usual premium for use and occuoation accordingt;

rules.provided further that the applicant shall

give up his claim for a Type-'/ house in Bikaner.
/

The resoondents are directed to comply with the above

direct-ons within a period of four months and in the circurnstTO

the parties shall bear their own costs.

(J.p. (3 p- 'pr^POTTl
ai.aRj.iAN
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