s v S e

I.\I TH—E C»;'t_’ii*}fRﬁL-IA-ADMIN{STRA? IVE-TRIBUNAL i
PRI(\C%PAI—: B%‘.\CH, NEW DELHI s
* .

O.A, ND. 598/1991 DATE OF DECISION: 27 292

SHRI ¢.B. SINH . .. APPL ICANT
VS, ’
UNION OF INDIA & ORS. ...RESPONEN S

CORAM

SHRI 1.KARASGUTRA, HON'BLE MEMBER (A)
sHRI J.P. SHARMA, HON'BLE MEMBER (J)

FOR THE APPLICANT ... SHRI V.P. SHARMA

FOR THE RESPONDENIS ... SHRI M.L. VERMA

1. Whather Reporters of local papers may be ¢5
allowed to see the Judgement?

2. To be referred to the Reporter or not? V{
JUDGE ME NT
(DELIVERED BY SHRI J.P. SHARMA, HON'BLE MEMBER (J)

In this application under Section 19 of the Administrati"
Tribunals Act, 1985, the applicant has assailed the order
v dt.27.2.1991 by which the gpplicant was reverted to the
parent department by the Coast éuard He edquarters and claimed

the relief that the impugned order dt.27.2.91 {Anne xure Al)

o

be quashed along with the order of the appe’\I‘l\a\té authority

dt.4.3.91 (Annexure AL3) coupled with the declaration |

that the spplicant was appointed to the post of Junior

Design Officer (L) by way of promotion and not by way of

transfer on deputation. J\




é. In the year 1988, one post of JoO({L) in Coast Guard
was advertised in the pay scale of Rs . 2000-3500 which
was to be filled up by promotion/transfer on deputation

by officers under the Central Government. The
applicant applied for the post in pursuance of the
afore said advertisement dt.19.11.88 and at that time
the applicant was working as Head Draftsma; {11,
The applicant was selected for appointment and he
was relieved from Naval Headquarters on 16.3.89 and

joined Coast Guard He sdquarters on 17.3.89. On 27.2.91,

the Deputy Director (CP) sent a letter to the Sub-Section,

i.e., D{Mat), CG He adquarter that the applicant should be

relieved of his duties as JUO and reverted to his
parent unit. Earlier to this on 4.12.9C, the Coast Guard

Headquarters sent a communication for extension of
deputation period of the applicant, who was completing the
deputation period of 2 years on 16.3.1991. Tt appe ars
that the spplicant has also made 3 representation on

20.3.90 alleging that he was promoted and transferred as

JOO{L) in Coast Guard Headquarters w. .f. 17.3.89 praying

that he may be retained against the existing permanent post

of JO(L), but to no. effect. The applicant, however
s ]

subsequently joinsd the parent department
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B8 The grievance of the applicant is that vide

advertisement dt.19.11.88, he was selected and posted

by virtue of the letter dt.l6.3.89 on promotion and on

transfer to Coast Guard Headquarters. He was not sent

on deputation. Since he has gone on promotion and on

transfer, so there was no question of being reverted to

\

the parent department and for all purposts k@ has been

promoted to join as JDO(L) in the ‘Coast Guard He adquarter,

New Delhi., It is stated in the gpplication that the
aforesaid order of reverting the applicant to the
parent department is malafide to accommodate certain

other person and that was arbitrary as vell as illegal.

It is further stated that the movement order dt.l%5.3.89

isclear on the point which goes to show that the applicant

was promoted as JOO, a Group 'B' post and was not sent
on deputation basis.
p
4. The respondents cont;sted the application and stated
that the applicant was appointed as JUO in Cogst Guard
on deputation w.e.f, 17;3.89 for 2 years in accordance
with the Recruitment Rulss for the post (SRO No.286 gt.
- 21.8.86). After completion of aforesaid period, he hés

been reverted to the parent organisation, i.e., Naval

v
Headquarters and the applicant has since joined w
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5 We have heard the learned counsel for the parties
at length and have gone through the record of the

case and also perused the departmental file. SRC No.286

are the Recruitment Rules for the post of JDO(L) is sued

by the Ministry of Defence on 21.8.86 amnhding the 1983

Rules for the post of JDO. The posts are filled up

5C% by promotion/transfer‘on deputation, failing which by
direct recruitment and 50% by tranéfer on deputation, failing
which by direct recruitment. Consultation with the

Commission is necessary e xcept while appointing an
officer on deputation. In thecase of promotion/transfer on
deputastion, the officers under Gentral Government holding

anaiogous posts on a regular basis; or with 3 years' reqular
service in the posts in the pay scale of Rs.550-750/900

or equivalent and (b) possessing educational qualifications
as in column-8 and ex-erience as prescribsd for direct

recruits under column-7. Secondly, the departméntal

He ad Draftsman with 3 years' regular service in the grade

will also be considered an in cas® he is ge=lected for

dppointment to the post, the same shall be deemed to have

been filled by promotion. The departmental officers in

the feeder category, who are in the direct 1ine of

promotion will not be ©ligible for consideration. for

@ppointment on deputation.

Similarly deputationists shall not
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be eligible for consideration for appointment by

promotion. In the advertisement issued in Employment

(

News on 19.11.88, it is for fillingp of the post of

JOO in Cosst Guard He adquarters, New Delhi on promotion/
transfer on<dep;tation basis. The applicant in his
épplication in para 4.5 has clearly stated tha£ the
recruitment is firstly by way of transfer on deputation
and secondly by re-employment or promotion and stating
further that his case is covered by promotion. The
'applicant, as stated by him, was working as Head Drazftsman

and so his appointment is by way of promotion. The
respondents have disputed this factual statement. According

to the respondents, 3 y*ars' service js Head Draftsman

in the grade is @plicable to both promotion as well as

deoutation. Only departmental candidates are eligible for

consideration for promotion for the post of JDO. The

fpoplicant is not a department al candidate, so his selection

was made on deputation basis. Furthe r it is also étated

1n para 4.6 that since candidates were avajlable on

deputation, the mode of direct recroitment was not

resorted to, Thus the Case of the applicant tht he was

promoted and appointed on transfer basis cannot be

aCcepted, Moreovsr, the Recruitment Ruk s-5R0 Ng 284 furthe r

provides that the consultatiornﬁthhe

Commission is
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nece ssary, but the record does not show that the case

of the applicant was referred to the Gommis sion for
promotion. The advertisement was issued by Coast Guard

He adquarters, National Stadium Complex, New Delhi.

6. The s;cond contention of the apélicant is that he
was not working in the gfade of JDO(L), so his case cannot
be treated as having gone on deputation‘and hisFase

is only by way of promotion, but the 'Recruitment Rules
provide that for deputation also of an incumbent with

3 years' regular service in post in the bay scale of

% .550-750/900. So merely because the applicant‘Was not
drswing the grade of JDOfL) in the prepavised scale wiil
not'establishvthat the applicant was promoted and then
transferred. Normally, the persons who are also one grade

below are also considered to man the post of higher grade
on’deputation, which is ex-cadre post. The learned counsel
for the applidant' further argued thaf since the selection
has been undergon® and no deputation conditions have been
notified, so his case be treated as that of promotion and
not of deputation. The respondents in their cou;ter have
rightly pointed out that the offer of appointmentle arly

stated that he was selected on deputaticn basis and his lien

on Naval Headquarters was never terminated. This is alse

fortified by varfous communications between the Coast Guard
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end the Naval Headquarters. In this connecfion'*¢?%§h:v;
sarlier to the expiry of the period of 2 years, i.e.,

on 4.12.90 (Anne-ure A3), Coast Guerd Headquarters has
desired recommendation with regard to the extension 6f

the deputstion period in respect of the applicant. The

spplicant also on 20,12.90 {AnMnexure 4) requestsd the
department for permanent transfef in Goast Guard Headquarters'

that he be retained against the existing permanent post

of JDO(L). Thus the contention of the applicant that.hc

was uot‘on deputation cannot be Occepted'in'view of his
own conduct and various communication addressed by him

to Coast Guard Headquarters and the Coast Guard Headquafters

I

writing to Naval He adquarters.

75 THE leserkd ceunsel. for the mplicattiules nal to

-terms and conditions laid down by the Government of Indig

in the OM dt.29.4.88 (Annexure A38) and argued that the
applicant was never informed about the terms and contlitions

of deputation. 1In this conmection, it is material‘to know

that the applicant was working on a lover post and joined

higher post and so was granted the scale of that post, He

would have either got the grade pay or deputation allowance

in grade from which he was selected. He opted for the grade

Pay and this is bhe normal practice under the rules in the

Government departments. Thys the applicant Cannot have any

grievance on that account. QL
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in the Naval He adquarters was never terminated and so

B The applicant's lien on the post of Draftsman

th& Naval Headquarters were within their pover and

authority‘to ask the Coast Guard HeadquarterS'ﬁd revert

R

the gpplicant to the parent department. The learned counsel

for the respondenté has relied on Reti Lal B.Soni Vs.

State of Gujarat, AIR 1990 SC p-1132. The applicant,
therefore, has no right to be absorbed on the deputation

&

post or to continus as JDO{L) ss a matter of right.

9. From the gbove facts, it is clear that the applicant
was on députation and as such the application iS totally
devoid of merit and, therefore, dismissed leaving the
parties_to be ar their own costs.
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