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\
1 ‘ PON.MalhOtra e®ecsasos toacoecos ......Ap'pliCant.

Ve rsus

Dircctor General of Ordnance Services
New Delhi & otherxs e taseieetnnses e REEDORENREE,

CORAMs

Hon'ble Mr.JsPeShamma, Member(J)

Hon'ble Mr,3.R.Adige, Member ()

For the applicants Shri S .,M,Ashri,Counsel,
For the respondentsy Shri M.Le.Verma,Counsel,

JUDGMENT
(By Hon'ble Mr. S.R.Adige,Member(A).)

This is an application under section 19 of the

‘Administrative Tribunals Act filed by Shri P.N.Malhot,

a Dismissed Store Superintendent, Chillipara, Shahgan»

} Agra ag.inst the order dated 22,3.90 (Annexure-6)
dismissing him, which was upheld in appeal vide

order dated 11.1.91 (Annexure -8).

. 2a The applicant was appointed in 1963 as a Stores /
Keeper in COD Agra and was promoted as Senior Stores',
Keeper in 1978. In 1985, he received a further

promotion to the post of Stores Superintendent,

Disciplinary proceedings were started against him
vide order dated 2.11.88 for alleged short receipt
i of item part No,.,W8-5660-00076 Pickets supplied by

M/s Perfect Drop Pins, Delhi, and he was also put

under suspension ywith effect £rom that date, He was

served with a charge-sheet vide order dated 24,1,89 .

(Annexurc=1) to which he submitted a reply (Annexure-3

The departmental enjuiry which commenced on 12,5.89,

h ; was concluded on 5,12,89 vide Enquiry Officer's
re-;:brt {Annexure-4), in which the charges against the '
applicant were found fully proved, The applicant ]

submitted a representation on 17.1,90 (Annexure-5
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which was rejected,and vide order dated 22.3.90 '
(Annexure=6), the applicant was dismissed from servicé.
The applicant further £iled an appeal on 19,4,90
(Annexure=7), vhich was rejected vide order dated k.
11.1.91(Annexure=8) , against which the applicant has

come up before this Tribunal,

o The grounds taken in this appl;cation ares-
i) that the charge sheet was issued by an
authority not compztent to issue the same,

ii) +that the enquiry is vitiated because the
authenticity of the lstter dated 3,12.888
alleced to have been written by the.proprietor
of the Firfm on which the charges are based, ?
has not been proved., Further more, copies
of communication dated 17.10.88 and 18,10.88
do not kear the signatures of the applicant
in token of having received 687 bundles of
Pickets, The signatures were given by the
applicant on the reverse side of each DRS.

iii). that there was no loss to Govermment in any
way and the fimm did supply the deficient -

stores,
iwv) that the appellate authority to apply

the mind tg the facts and ciraimstances of
and Aq

the case,,\mechanically dismissed the appeal
without appreciating the evidence or
discus sing questionsof law,
4, The reSponAents, in their counter affidavit,
have contested the application and have pointed out that
a proper enquiry was held in the matter, charces were
proved, the representation made by the applicant
before the corhpetent authority was rejected aftér

due consideration] and the principlef of natural justice,
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as well as the procedure governing departmental
proceedings ywere fully abided by in this case, '{his
Tribunal cannot act as an appellate authority over/fv :
decision taken by the competent authority after
proper application of mind, References have been made:
in this connection to the followings casess-

i) State of Maharastra Vs, Madhikar Narayan
1991(1)SLI(SC) 164.

ii) Onkar Singh Vs, Union of India
1990(14)ATC(Al1l) 1.

jii) Bhagat Ram Vs, State of H.Pe
AIR 1983 SC 454.

- P It hasbeen urged that this Tribunal can
only exercise the power which the Civil Court could
have exercised, vide decision in the case ‘Union of
India Vs, Pexrmanand' AIR 1989 SC 1185.
averyed

6e It has also been pedmted omk that the applicant
participated in the enquiry without raising any objec

A Oind cannok oo vo oW, it
-tion at thak stagev:ide decision given in'V.Gopalan
Vs.Union of India®'1989(2)ATR 608, On the facts of the
case, it is alleged f;hat the applicant while working
in Group VICOD Agra as Incharge of Defence Bricks
Stores, received a consignment of 687 bundles of
pickets despatched by M/s Perfect Drop Pins, Delhi
in October,1988. Each bundle contained only 12
pickets instead of 16 as mentioned in the inspection
note, On receiving the stores, the appl icar.xt cleared

the same without proper checking and failed to detect
that 24 bundles had been left behind, Thereafter,
the applicant opened 69 bundles of those pickets and
added four pickets to each bundle to come up to 16
pickets each, to cover up the deficiency of the
stores, in connivance with the Manager of the Fimm,
to gain pecuniary benefits, without taking permissi.o‘
-n of the Group Officer or any Superior authorlty.On

found |
checking of the stores,2748 numbers ofMs Picketsweq
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short’valuedARS.L 33,278/. Hence departmentzl proceedings

were started against the applicant which we reconducted 1

under Rule 14 of CC3(CCA) Rules, 1966 and the punishment
of dismissal of service was inflicted o;a the applicant :
which was confirmed in an appeal. 1t has been urged thatf’_
all relevant doauments were furnished to the applicant
and he was given pemission to inspect any document whi
he wanted to. The s$tatements of all the witnesses
were also provided to hime. The disciplinary authority
i.e, the Officer=in=-Charge AOC Records awarded the
punishment to the applicant after consideration of a1l
the relevant facts wﬁich was upheld by the Director
General under Rule 14 CC3(CCA) Rules, 1968 because
imputation of charges were fully estasblished. Both

the d;ciplinary, as well as the appellate authority were
satisfied that the applicant had failed to maintain

. integrity and grossgmisconduct was proved against the
applicant during the course of enquirye Attention was
also drawn by the responients to the fact that the
Proprietor of the Fimm had given in writing) stating
that the short receipt of storeé was - tﬁdc,he to malafide
irkention of the Fimm Manacer as well as the Stores
Superintendent Shri F.N.Malhotra . V‘l‘he proprietor has
stated that he has ténninatedf;:rvices of the ﬁanager.
In fact, both the applicant and the Fimm Manager had
planned to make‘ short receipt of Stroes to gain financial
benefits. Accordingly, the respordents stated that the

applicant was wholly devoid of merit and was,therefore,

fit to be rejected.

5 We have heard Shri 8,M,Ashri -leamed councsel

for the applicant and Shri MeLeVerma-lecamed counsel for

the respondents.,
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8, Emphasing the points taken in the pleadings,
Shri Ashri has also urged that certain relevant
documents were not supplied tc him, He has laid sf:eS's
on the fact that the letter purported to have been
written by the Propristor, was not written on the
letter-pad of the Firm; it was not proved; and no
opportunity was given for cmoss-examination., More
importantly he has urged that whatewver shortace
were detected in the supply of the pickets, were made
good sconafter, and,therefore, there was no pecuniary

loss incurred by the 3tate,

S. Shri ashri has also drawn attention to
certain rulings, wherein it has been held that
Civilian employees serving in Defence Establishment

and paid out of defence estimates, are not covered i

by the C.C.3.({CCA) Rules, 1965, and these rules have

no application in their case, In 0.A.N0,93 of 1887

'‘Indrajit Dutta Vs. Union of India & others' 1992!12

ATJ 44, decided by the Calcutta Bench of Central

Administrative Tribunal on 5,4.91, 1t was held as

"The Supreme court has consistently held :
that Articles 309 and 311 are subject te |
Article 310 and cannot impair or affect the
pleasure of the President or the Govemor
as also that in case of civilian employee

serving in connection with defence and
drawing their salary from Defence Estimates

cannot claim protection under Article 311

of the Constitution.1965 Rules cannot indepen-
=dently play any part simce the rule making
power under Article 309 itself is subject

to Article 311 which again is subject to
Article 310 of the Constitution,The slight
deviation made by the Supreme Court in KeS.
Subramanian's case reported in AIR 1976 SC 243

that if disciplinary mroceeding under CCS(CCA) |
Rules, 1965 has been reported to, that will /

apply and where order has been made under Art—
|
:
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-icle 310, 1965 Rules will have no application
been set at rest and overruled in view of this
judgment which has been reported in AIR 1989
S.C.662. We are bound by this decision.

It is,therefore, clear that the applica
keing a civilian employee serving in Defence, cannot
claim any protection under Article 31i of the Constitut

--iocn and CCS(CCA) Rules, 1965, which has been framed
under Article 309 of the Constitution and subject to
Art.311 thereof, have no application in his case, The
entire disciplinary proceeding started by the
suspension order and thereafter is misconceived and
does not have any legal cecnsequence, The order of
panishment dated 8,7.,86 is equally misconceived
without having any legal effect, In that view of the
matter, the applicant is deemed to be continuing in
his service, We are not inclined to allow back wages
to the applicant for the intervening periods The
respondents are,however, directed not to recover from
the applicant the amount which has al ready been

paid to the applicant by way of subsistence allowancee
This order, however, will not prevent the respondents
to take appropriate legal recourse or pass any order
sustainable in law in view of the aforesaid decl sion
of the Supreme Court."

10. On the question whether this Tribunal has
jurisdiction to entertain the application filed by
a civilian connected with defence as envisaged under
section 14(1) (a) of the Administrative Tribumals
Act, Shri Ashri has invited attention to the Central
Administrative Tribumal, Principal Bench's decision

dated 30,4.86 in the case of ‘Kupiu Krishna Pillai

wherein it was held thatp

" Section 14(1) (a) undoubtedly vests
jurisdiction in the Central Administrative
Tribunal in regard to all service matters

among others concerming a ‘civilian' appointed
te a post 'post connected with Defence or

in the Defence Services®.

11, It has not been denied by the respondents
that the applicant is a Civilian employee who is

S by T S——— ~ A ——— g
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connected with the defence and paid his salary out
of defence estimates, Shri M.L.Vemma very fainrly
conceded that in the light of judgment in Kunju
Krishna Pillai (Supra), this Tribunal was fully
vested with the necessary jurisdiction to adjudicate
this matter, and having regard to the judgment in
Inderjeet Dutta's case (Supra), the CCS(CCA) Rules,
1965 under which the applicant had been suspended,
proceeded against, and thereafter dismissed would

have no application in this case,

12, Under the circumstances, without adverting
to the other grounds taken by the applicantj:df:llowim
-g the ratio in Indrajeet Dutta's case(Supra), we
hold that the applicant, being a Civilian employee
who was serving in Defence and paid out of defence
estimates, cannot claim any protection under Article
311 of the Constitution, and the CCS(CCA) Rules,

1965 which have been framed under Article 309

of the Constitution and are subject td Article 311
thereof, have no application in his case, The entire
disciplinary proceeding connecting with his suspens ion
the charge sheet served upon him, the departmental
enquiry and the order of suspension have,the refore,
no legal consequence, and hence have to be struck
down. We are fortified in our view by the authority
of the Hon'ble Supreme Court in the case of

‘Union of India & others Vse KeSeSubramaniam'

reported in AIR 1989 S,C, 662, It was held that

"By virtue of Art,311(2), no civil servant
can be dismissed; removed or reduced in rank
except after an inquiry in which he has been
informed of the charges against him and
given a reasonable opportunity of being heard
in respect of the charges. Art.311(2) thus
imposes a fetter on the power of the
President or the Governor, to detemine
the tenure of a civil servant by the
exercise of pleasure, Tulsi Ram case (AIR
1985 SC 1416 concermed with the exclusion

- of Art.311(2) by reason of second provise
thereunder, We are also concemed with the




exclusion of Art.311(2), if not by second proviso
but by the nature of post held by the respondent.
We have earlier sald that the respondent is not
entitled to pmwtection of Art.311(2), since he
occupied the post drawing his salary from the
Defence/Estimatess That being the position, the
exclusionary effect of Art,311(2) deprives him
the protection which he is otherwise entitied to,

In other words, there is no fetter in the exercise of
the pleasure of the President or the Govemor.
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It was,however, argued for the respondent
that 1965 Rules are applicable to the respondent,
first, on the ground that R,3(1) thereof itself

provides that it would be applicable, and second,
that the Rules were framed by the President to
control his own pleasure doetrine and, therefore,
cannot be excluded. This contention, in our opinion,
is basically faulty. The 1965 Rules among others,
provide procedure for imposing the three major
penalties that are set out under Art.311(2)., When
Art,311(2) itself stands excluded and the
protection thereunder is withdrawn there is little
that one could do under the 1965 Rules in favour of |
the respondent, The said Rules cannot independently
play any part since the rule=making power under '
Art.309 is subject to Art,311. This would be the
legal and logical conclusion.®
Impngneil
13, The orders are accordingly quashed. The

applicant wil/IMbe deeméd to be continuing in service, we
are,however, not inclined to allow the back wages to the
applicant for the intervening periods The respondents,
however, will not recover from the applicant the amount 1

which has already been paid to him by way of subsistence

allowance, We make it clear that this order will not prevent

the respondents from taking appropriate action in regard
to the alleged acts of omission and commission on the

part of the applicant, in accordance with law, if so

advised,
14, There will be no order as to costse
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