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C.A. liD .576/91

.. ..^plicant
Shri 3.C. Mishra

vs

^ T«j- » c\r^ ...RespondentsUnion of India Ors.

^CORA^A

Hon'ble Shri J.P. Sharnaa, Member U;

, . L .Shri Oyan PrakashFor the ;^plicant ...^nri uya
...Shri K.L. Bhandula

For the Respondents ... n

1. .'ihether Reporters of local papers may be allo«ed
to see the Judgement? ^

2. "^o be referred to the Reporter or not?

i

jU[>jc."^rviT

(D£LI'/6R£D by HON'BLB SHRI J. SHMiViA, f-tJVBiiR (J)
The applicant joined as Supervisor on 17.9.1976 in Central

Water Commission. He was pronxated as Extra Additional Director

on regular basis w.e.f. 1.3.1982 and at the time of filing

this application is working as Assistant Director with SSDO

Directorate, Cfe'JC , iNfew Delhi. The applicant has challenged

the order dt .7.5.1990 rejecting the representation of the

applicant relating to stepping up/fixation of his pay at par

with reference to his juniors. The applicant has prayed for

quashing the impugned order dt .7.5.1990 with a direction to

the respondents to give deen^d promotion to the applicant from

the date his junior, Shri M.C. Pandey was promoted and to

fix the pay of the applicant at the level of h .710 w.e.f. 1.9.32,

the date when his junior was drawing thispay. Consequential

benefits and refixation of pay on the basis of the recom:nendation

of 4th Pay Commission be also ordered along with interest.
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2, I"t is not dis utscJ that ^hri Pandey, junior to

the applicant was also working as Supervisor. The

met and the applicant ws well as Shri Pandey was given ad-hoc

prorootion to the post of Assistant Engineer/^xtra Assistant

Director in 1980. Shri Pandey joined this post after being

relieved in September, 1980 itself before the applicant.

The pay of Shri Pandey was fixed at Rs.650 p.m. in S^tember, 198C

The applicant at that relevant time was working in Bhopal

oauging Division and could not be relieved in public interest

and after he was relieved, he joined the promoted post on

9.3.1981 and on that date, his pay was fixed at jlfe.650 p.m.

The applicant was also given regular promotion w.e.f. 1.3.1982

while Snri Pandey was given regular promotion on 3.3.1982.

Because of this late joining of the applicant, the applicant

is drawing lesser pay than his junior Shri Pandey and so on

the recommendation of the 4th Pay C^ommission, his pay was

also fixed less than that of Shri Pandey. Tne applicant

maae representation to the respondents on 26.10.1939 to remove

the anomaly in pay with reference to his juniors, rlis

representation was rejected by the order dt .29.1.1990. The

applicant made another representation which was also rejected

by the inpugned order,

3. The respondents co:Ttested the eppllcation and stated that
the order of promotion of the applicant was issued on 29.i0.iJ30,
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but the applicant did not join and due to late

joining in March, 1981, the date of increraent always remained

behind that of Shri Pandey and so the difference in pay.

The respondents have also taken an objection about

limitation. It is also stated that the pay has been

fixed according to the rules and instructions of the

Ciovernment. There is no arbitrariness. The cause of action

arose to the applicant in 1931 when the applicant and his

junior were promoted and their pay on promotion was fixed.

Thus the ^plicant has no case. The fact is also denied

that the ^plicant was not relieved from his duties in publi®

interest from the post vyhere he v/as working. In the rejoinder

the applicant has again reiterated the points raised in

the app 1 ic at io n. '

4. I have heard the learned counsel, for both the

parties and have gone through the record of the case. The

extract of the seniority list of EAD/AE io. Central Water

Commission (Annexure AlO) goes to show that 3.C. Mishra is

at Serial Nb .60 while Shri M.G. Pandey is at Serial No .62.

The letter dt .29.1.1990 (Annexure A2). Issued by Urxler

Secretary, O.'C- clearly goes to show that Shri M.O. Pandey ivas

promoteo earlier' as HAD/AB on ad hoAasls w.e.f. 10.9.1980 and
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his pay was fixed at Rs.65D p.m. where as 3hri Mishra was

promoted later w.e .f . 10.3.1981 being on deputation

with and his pay was fixed at Rs.650 p.m. The anomaly

in pay accordingly is not on account of the application

of FR 22(c) as the conditi®n (c) of 'oovernment of India

Decision i"t> .10 below FR 22(c) is not satisfied in this case.

The order dt .29.10.1980 goes to show that Snri S.O. Mishra

vrfas working as Supervisor under Bhopal So using Division, Bhopal

and he was posted as uAD/AE at GMDD Directorate CKG, iNfew

Delhi. The representation of the ^p lie ant has been rejected

on the ground that since on ad hoc basis, Shri Pandey was

proiwDted earlier and joined earlier while the ^plleant was

on deputation to Bhopal. The extention given by the applicant

is that he was not relieved by the department v.here he was

working in Bhopal and when he was relieved he joined on

10.3.1981. In the reply given by the respondents on 7.5.1990,

it is ad milted by the respondents that the date of promotion

cannot be changed to that of his junior, Shri M.G. Pandey

as promotions under .^xt Below Rules are permissible when

such promotions are made on regular basis. Mow as per the

seniority 1ist. (Annexure AiO), the applicant has .been shown

to have been promoted on regular basis vide entry in column

Ao .4 on 1.3.1932, while Shri Pandey was promoted on 3.3.1982

on regular basis on the post of - AD/AE in Thus in spite of

ohri Pandey having been promoted earlier on ad hoc basis on

L
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V IC.9.1980 ana the applicant on 10.3.1981, the applicant

has been given ane arlier date of regularisatipn of his
appointment on ad hoc basis. In view of this fact, the
applicant should have been given the protection which he

has been denied at the tire of ad hoc promotion in March, 1981

at least from 1.3.1932 when he has been promoted on regular

basis. This also is the only inference which can be drawn

from the inpugned letter dt.7.5.1990 rejecting the

reoresentation of the applicant.

5, It is the recognised rule in service jurisorude nee

that the pay of the senior shouldnot be less than that of

his junior. By virtue of this anomaly which has crept up

by early joining of 3hri Pandey, the pay of the applicant

on the revised scale of .2000-3b00, the applicant was

fixed at Rs.2300 with th§ date of increment as 1.3.1986

and the pay of 3hri Pandey was fixed at Rr,.2375 v;ith the

date of increment as 1.9.1986. ohri Pandey was promoted

as AD/aE w.e .f . 21.3.1986 and his pay was fixed at Rs.2500

in the pay scale of Rs.2200-4000 with date of next increment

as 1.3.1937. The applicant was at the time of deputation

with Natior»al Water i:fevelopn-!e nt Agency as A£. The applicant

was promoted as A3 w.e.f, 29.9.1988 anc; his pay was

fixed at Rs.2->50 p.m., while Shri Pandeyhis immediate junior
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i:-> drawing ,-3.2650 w.e.f. 1.3.1988 itself. Thus all this

anomaly in fixation of pay has arisen for no fault of

the applicant and due to apathy on the part of the

administration by not granting him promotion on the due date

when the junior was promoted. In such matters, the applicant

should not be allowed to suffer.

6. In view of the above discussion, the application is

^ allowad and the inpugned orde r dt .7 .5.1990 is quashed and

the respondents are directed to fix thq/pay of theapplicant

at the level of >,.710 p.m. w.e.f. 1.9.1932 and also

accorciingly, the pay of the applicant be fixed in the

revised pay scale from 1.1.1986. The applicant shall also

be paid all consequential benefits of arrears etc., but

the claim for interest is disallowed. The responcients to

^ co.mply with the above directions within a period of three

months from the Oate of receipt of a copy of this judgement.

In the circumstances, the parties shall be arjthe ir own costs.

(J.P.
it.vBER (j)


