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Hoa'ble Shri J.P. Sharma, flember (3)

For the fpplicant ...o0ri Gyan Prakash
For the Respondents ...5hri K.,L. Bhandula

1. whether Reporters of local papers may be allowed
to see the Judgement?

5. To be referred to the Reporter or not? Q’Y}

(DEL IVERED BY HON'BLE SARI J.P. SHARMA, MeVBER (J)

The applicant joined as Supervisor on 17.92.1976 in Central

Water Commission. He was promoted as Extra Additional Director

on regular basis w.e.f. 1.3.1982 and at the time of filing
this spplication is working as Assistant Director with 53500
Directorate, CWC , New Delhi. The applicant has challenged
the order dt.7.5.1990C re jecting the ‘representation of the
applicant relating to stepping up/fixation of his pay at par

with reference to his juniors. The gpplicant has prayed for
quashing the impugned order dt.7.5.1990 with a direction to
the respondents to give deemed promotion to the gpplicant from
the date his junior, Shri M.C. Pandey was promoted and to

fix the pay of the gplicant et the level of .710 w.e.f. 1.9.82,

Y
the date when his junior was drawing thispay. Consequential

benefits and refixation of pay on the basis of the recommendation

of 4th Pay Commission be also ordered along with interest.
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2. It is not dis uted that Shri M.G. Pandey, junior to ;
the applicant was also working as Supervisor. The Py

met and the applicant ws well as Snri Pandey was given ad-hoc
oromotion to the post of Assistant Engimcer/Extra Assistant
Director in 1980. Shri Pandey joired this post after being

relieved in September, 198C itself before the applicant.

The pay of Shri Pandey was fixed at Rs.650 p.m. in September, 198C
The applicant at that relevant time was working in Bhopal
Gauging Division and could not be re:ieved in public interest
and after he was relieved, he joined the promoted post on

9.3.1981 and on that date, his pay was fixed at §.650 p.m.

The applicent was also given regular promotion w.e.f. .1.3.1982
while 3nri Pandey was given regulsr promotion on 3.3.1982.
Because of this late joining of the applicant, the. gplicant
'is crawing lesser pay than his junior Shri Pandey and so on
the recommendation of the 4th Pay Commission, his pay was

also fixed less than that of Shri Pandey. Tne applicant

maie representation to the respondents on 26.10.1939 to remove
the anomaly in pay with reference t§ his juniors. ilis
representation was rejected by the order dt.29.1.1990. The

sgpplicant made another representation which was also re p cted

by the impugned order,

3. The respondents cortested the aoplication and stated that

the order of promotion of th= dgplicant was issued on 27.10,1330 |
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but the applicant himself did not join and due to late
joining in March, 1981, the date of increment always remaired
behind that of Shri Pandey and so the diffefence in pay.

The respondents have also taken an objection about
limitation. It is also stated that the pay has been

fixed according to the rule¢s and instructions of the
Gvernment. There is no arbitrariness. The cause of action
arose to the gpplicant in 1981 when the goplicant and his
junior were promoted and their pay on promotion was fixed.

Thus the applicant has no case. The fact is also denied

that the applicant was not relie ved from his duties in publis
interest from tre post where he was working. In the rejoinder

the applicant has again reiterated the points raised in

the application. '

4. I have heard the learned counsel for both the

parties and have gone through the record of the case. The

extract of the seniority list of EAD/AE in Central Water

Lommission (Annexure AlO) goes to show that 5.C. Mishra is

at Serial Yo .6C while Shri M.C. Yandey is at Serial No.62.
The letter dt.29.1.1990 (Annexure A2). issued by Under

Secretary, Gk clearly goes to show that Shri MG, Pandey was

asis w.e ., f, 10.9.1980 and

l v,

promoted earlier as ZAD/AE on ad hotfb
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his pay was fixed at #%.630 p.m. where as St];i Mishra was
promoted later w.e F‘ 10.3.1981 being on deputation

with WA and his pay was fixed at %5.650 p.m. The anomaly
in pay accordingly is mot on account of the gpplication
of FR 22(c) as the conditimn (c) of Government of India

Decision Mo.1O below FR 22(c) is not satisfied in this case.

The order dt.29.10.1980 goe¢s to show that Shri 3... Mishra

was working as Supervisor under Bhopal using DEvision, Bhopall
and he was posted as cAD/AE at CMOD Directorate CKC, New
Jelhi. The representation ofthe applicant has been re jected

on the ground that since on ad hoc basis, Shri Pandey was
promoted earlier and joined earlier while the gpplicant was

on deputstion to Shopal. The extention given by the spplicant
is that he was not relieved by the departmeat vhere he was
working in -Bhopal and vhen he was relieved he joined on
10.3.1981. . In the reply given by the respondents on 7.5.1990,

it is admiited by the respondents that the date of promotion

cannot be changed to that of his junior, Shri M.C. Pandey

as promotions under Next Below Rules are permissible when
such promotions are made on regular basis. How as per the
seniority list.(Annexure AlO), the gpplicant has been shown

to have been promoted on reqular basis vide entry in column

.4 on 1.3.1982, while Shri Pandey was promoted on 3.3.1982

on regular basis on the post of ZAD/AE in _uG. Thus in spits of

°hri Pandey h.ving been promoted carlier on ad hoc basis on

L
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1¢.9.1980 and the gpplicant on 16.3.1981, the gpplicant

has been given ane arlier date of regularisation of his

appo intment on pd hoc basis. In view of this fact, the
agpplicant should have been given the protaction which he

has been denied at the time of ad hoc promotion in March, 1.981:.
at least from 1.3.1982 when he has been promotad on regular
basis. This also is the only inference which can be drawn

from the impugned letter dt.7.5.199C re jecting the

representation of the gplicant.

Se It is the recognised rule in service jurisorudence
that the pay of the senior shouldmot be less than that of
nis junior. By virtue of this anomaly which has crept up
by carly joining of Shri Pandey, the pay of the gpplicant

on the revised scale of 27.2000-3500, the agpplicant was
fixed at 3.2300 with thé@ date cf increment as 1.3.1386

and the pay of Shri Pandey was fixed at %.2375 with the

date of increment as 1.9.1986. 3hri Pandey was. promoted
as Ab/Az w.e.f. 21.3.1986 and his pay was fixed at 2;.2500
in the pay scale of %.2200-4C0C with date of next increment

as 1.3.1987. The gpplicant was at the time of deputation
with National Wwater Development Aqency as A2, The applicant
was promoted as AD/AR wee.f. 29.9.1938 anz his pay was

1 v A - I Lo ~ N M . ; ,
fixed at %.2350 p.m., while Shri Pandeyhis immeciate junior
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iz drawing 7.2650 wee .f. 1.3.1988 itself. Thus all this '

anomaly in fixation of pay has arisen for no fault of

the agpplicant and due to apathy on the pért of the
administration by not granting him promotion on the due d ate
when the junior was promoted. In such.matters, the gplicant

should not be allowed to suffer.
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6. In view of the above discussion, the application is
allowad and the impugneé orcer dt.7.5.1990 is quashe< and
the respondents are directed to fix thgpay of theapplicant
at the level of %.710 p.m. wee .f. 1.9.1982 anc also
accordingly, the pay of the gplicant be fixed in the
revised pay scgle from 1.1.1986. The agpplicant ghall also

be paid all consequential benefits of arrears etc., but
the claim for interest is disallowed. The resrondents to

comyly with the above directions within a period of three

months from the date of receipt of a Copy of this judgement.
In the circumstances, the parties shall bearkheir own costs,
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(J.p. SHaama) " S0



