Scientific Officer Grade.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL \
PRINCIPAL BENCH, MEW DELHI
L i S ]
O.A. NO.537/1991 - DATE OF DECISION : 13.03.92
SHRI V.B. TAWAKLEY . + «APPL ICANT
VS. ‘
UNION OF INDIA & ANR. .. .RESPONDE TS

CORAM | |
SHRI P.C. JAIN, HON'BLE MEMBER (A) ;

SHAL J.P. SHARNA, HON'BLE \EIBER (J)

FOR THE APPL ICANT -+ .SHRI G.K. AGGARWAL

FOR THE RESPONDENTS .+ .SHRI P.H. RANCHANDANI

1. VWhether Reporters of local papers may be
allowed to see the Judgeme nt? :

2. To be referred to the Reporter or not?

JUDGE VE NT

(DELIVERED BY SHRI J.P . SHARMA, HO \'BLE: MEMBER (J)

The gpplicant, since retired as Scientist-E by

virtue of the imougned order dtJ9.2.91 (Anre xure Al), was

born on 16.3.33 and joined as Junior Scientific Assistant

in July, 1954. The aplicant was given promotion

in due turn as Senior Scie ntific Assistant in Jung, 1957

as Junior Scie ntific' Officer in ‘February, 1959, Senior
1l Grow-aA in February, 1962,

Senior Scientific Officer Grade_I Group-A in November, 1965

; ’ s

Principa) Scieatific Officer/Scie Atist-D Group-A in March

’ s
1976 and 5cie

ntist-B Group-A in July, 1981,

The gplicant

L
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did M.Sc. in Mathematics in first division from the
University of Delhi and in 1960 he did his doctorate in

Ballistics from the same University.

2. In this application under Section 19 of the Administra-
tive Tribunals Act, 1985, the applicant has challenged

the impugned order dt.19.2.91 which has been passed under

Article 459(n) of Civ 1 Service Regulations, retiring

the agoplicant prematurely after the recommendations of the
Screening Committee on his having crossed the age of 50 ye ars

on 16.8.1283.

3. The reliefs claimed in this application ure to set

aside the orpder dt.19.2.91 and for a declaration to the

effect that the applicant continues in service with full

wages with all consequential benefits and arrears of pay

with interest @ 23% p.a.

of the specific provi;ions in the OM issyed by the Ministry
of Defence,

of e i - i
ffecting prematyre retirementare 1gaid down only i
i n

the abowve cited OM aznd in view of this fact, the relevant
3 A an

Provisions of CSR} 453(h) do not apply to the
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illegal and void abinitio. It is further gtated that
the OM dt.5.1.78 (Annexure A3) issued by the Ministry

of Home Affairs (Department of Personnel and Administrative

guidelines to be
Reforms) lays down the/ f5llowed” ‘to retire prematurely

in 'oublic interest'. It is further stated that the

dgpplicant was never considered to be ineffective, unfit

or incompetent for the present post. The applicant .
has ever been active in the profession and performing the

scientific/technical work which has also been published.

It is further stated that the gpplicant has also published

Some papers along with one Dr.Jain in an international
journal. Further it is stated that the applicant was to

date considered fit to continue in the present post and

found
wasLeJ; igle’ for assessment for promotion from Scientist-E

to Scientist-F vide Defenpce SC Centre b +0204/ IC/Estt/DSC

dt.15.3.90 (Anne xure AS). Thus’ according to the

applicant, the imougned order has not been pass=d

® correctly and the procedure prescribed in the OM

dt.5.1.78 (Anre xure A3) has not been followed;that

N0 “adverse entry has VoI been comnunicated to the

~awlicant and that the pProvision of CSR 459(h) do

Wply to the cgase of the

not'

dplicant.

D

The respondents contesteqd the application and in their

the
reply stated
tg/ ate thatmev151or’sof para 459(h) of

“SR corre Spond-
ing LFR \56(j) provide

that’ in the pub]ic

interest, a’propria

&

"04000
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authority has absolute right to retire  the Gove rnment

servant by giving him notice of not less than 3 months

in writing or 3 months' pay and allowances in lieu of

that notice if he is in Sroup-A or B service or post after
he attains the age of 50 years, having entered in the
service before attaining the age of 35 years and in

any other case after he has attained the age of 55 years.

The casssof all Group-A and B officers of DRD gare

reviewed to determine their suitability fer retention

The -
in service beyond the age of 50/55 years./ Review Comnittee
he aded by Secretary, Department of DRD | Ministry of

Defence, recommended that the applicant pe retired from

sérvice in public interest. The apropriate authority

after due Consideration aoproved the Tecomne ndation t
of the Review Committee gand ordered the retirement of

the applicant in public interest. The decision 'is.sﬁd%‘blgen%

in confo cmity %

o B XISTIng rules and guidelines on the’ subject, and that

M0 injustice has been done to the &plicant. It is further

stated that the Provisions of oM dt.24.1o

of Article 453 (h) of «the CSR,

5. W have heaspd the learneq Counsel for the partie g

and haye gore through the record of the Case .

We have a]g¢o
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got the personal file of the applicant summoned .

- 4 The OM issued by the Ministry of Home Affairs on 5.1.78
. :

(Anne xure A3) specifically lays down the procedure as

follows :-

"(a) Employees od doubtful integrity or 'ineffective'
(that is unfit/incompetent to hold the present
post) may be prematurely retired. :

(b) " employee be retired premature,' if his service
during preceding 5 years was satisfactory.

(c) Review for premature retirement be done 6 months
prior to attaining the age of 50 or, as the case
may be, 55years and, if cleared, the employee
would ordinarily continue till normal age of
superannuation, unless fresh review is considered
necessary and 1s made.

; (d) Before retiring premature, his suitebility for
lower post be considered and, if suitable, he be
. : retained in the lower post."

The report of the Review Committee also goes to show that.
they have also referred to the above circular in following
the procedure for effecting premature retirement in the
public interest. The learned counsel for the aPplicant

has contended that the srocedure has not beein followed

in letter and spirit and there was no gbjective analysis
of the whole recor& of service amd the finding based on
the 5 years' ACR of the doplicant from 1935 to 89 do not

| lead to the conclusion which the Review Committee has
arrived at.
T As regards the contention of the le arned counsela%g]fl'tc}aagi

that the provisions of CSR 459(h) do ot sply, there is no

substance in the same as the Ministry of Defence and Deptt

of DRD  issued OM % .7(3)/85-D(RaD) dt.10.2.86 in which

.0.60..

Pt ot e
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para-2 lays down as follpws i

i ired § bove

"} ithstanding anything contaired in para 1l a X
the\gﬁfgs and orders governing Central Govi;ggiggt
employees regarding prematum/voluntarypﬁe é o £
by Government/Covernment servant under 5 antime
instructions issued by Government thereon from g5
to time, shall continue to be followed in SeSpec o
all scientific and technical personnel of Defence
Re search “and Development Service.®

The argument, therefore, has no force and the case of

the applicant could have been processed under the

the
provisions of / CSR 45%(h).

8. The relevant law regarding interference by the Court

in the fiWding of the Review Committee has been recently

he Hon'ble Supreme Court - :
la?g c?own L in the gase of Sh Baikunths Nath Dass Vs. Chief

Do, 1992 (2) Judgement Today p=1 and the principles

\

have been summarised in para-34 of the resort, which
is as follows :-

"(i)An order of compulsory retirement is not a
punishment. It implies no stigma nor any suggestion
or misbehaviour.

(ii)The order hus to be passed by the government on

government.

(iii)Principles of naturel jus tice have no place in
the contest of an order of Compulsory retirement. This!
does not mean that judicial scrutiny is excluded

altogether. While the Aigh Court or this Court would
not examine the matter as an appellate court, they may
interfere if they are satisfied thst the order is
passed (a) malafide or (p) that it is based on mo
evidence or (c) that it is arbitrary- in the sense th

(iv)The government (or the Revieyw Committee, as the
“ase Bay be) chall have 4o consider the ent}
sérvice before taking a decision in the mat
course attaching more importance to record of and
perfgrmanqe during the ]ater years, The record to ke
con_sg.derec.l would naturally include the eatries in the
confidential Tecords/character Tolls, both favourable
and adve pse . If.a Jovernmnt servant is promoted to
hlghe; post mtwlthstanding the adverse Temarks, such
Temarks lose their sting, more so, ifthe oromo:tion is
based upon merit (selection; ang M0t won seniority,

.l.7‘.0
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An order of compulso retirement is not liable to
ég)quzsged by a Court me?e(ly on the showing that while
passing it uncommunicated adverse remarks were also
taken into consideration. That circumstance by
itself cannot be a basis for interference. Igterfgge
is permissible only on the grounds mentioned in (iii
abog. % et :

The Hon'ble Supreme Court also in the case of Jayanti'
Kumar Sinha, 1989 Supplement (1) SCC p-12, regarding the
matter of premature retirement under Article 459(h) of !

C3SR upheld the judgement of the Central Administra{tive

"Tribunal, Hyderabad Bench where the Original Application of

Jayanti Kumar Sinha was rejected. The Hon'ble Supreme
Court observed as foll.ows :=

"Ordinarily when the entries relate to specific
instances leading to adverse entries, the communica-
tionh thereof is sent to the officer concerned with a
view to providing an opportunity for imprm vement of
performance, The entrics which we have extracted
above are méstly based upon general assessment of the
performance. As we have already pointed out, he was
communicated years back the general disacproval of his
method of working. We are satisfied that the review
proceedings were in consonance with the guidelines

framed by the Government."
In the case of S.i¥aheshwar Rao Vs. WOT 1989 SC& t
Supplement Vol.2 5-243 and Baidyanath Mahspatra Vs. UWOI,
1989 (4) scc 664, the Hon'ble Supreme Court also considered [

the matter and allowed the writ Petition granting the
relief to the petitioner striking down the order of

Gompulsory retirement. on the ground of arbitrariness and

unre gsonable @plication of the ACR

of the petitioner,

2. In the latest judgement of Baikuntha Nath Das (supra),
to the

the Hon'ble Supreme Court cle arly held, referringLe arlier

jud gemtnts of the Supreme Court and the various High Courts
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matter of compulsory retirement of a person as an

abpellate court, but they may interfere if they are

satisfied that the impugned order is passed malafide or

.it ( . .
thst /is based on no evidence or that it is arbitrary-in the

$€nse tha no reasonable person would form the requisite

opinion on the given material; in short if it is found

to be a perverse order.
L : . been s
10. The whole of the ACRs. dg not ‘apear to have /scen by the |
Review Committee. Firstly in whole of the ACR, starting
applicantts
from ' .. 19534, the year.of/joining the resporndent as

JSA, till the date of impugned order, there has been no

adverse remark against the applicant and his overall

assessment throughout the tenure of service has been

/

mostly very good and often good. Teking into account only

“from the date of his promo tion
the performance as Scientist-E [since July, 81, in Jure, 82,

the entry was mace by the reporting and the reviewing
officersin the ALR where it is written that the applicant

ls a very intelligent and ¢jncere worker, he is thorough

in his professional knowledge, he has originalitics in
doproach, he is highly Cooperative. The reviewing officer
further added that he is a conscious and sincere
mathematician, who has snécialised in the areca of Ballistics
and overall grading is ve ry ggod. The annual remarkgfor

the year 83 3ls0 speak high of the aplicant and the overall
assessment i; good. In 1984, the remarks.wre €quallygood

and overall assessment isg Very good JL

. 59 ®o o "
fs SRR
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11. The annual remarks considered by the Beview Committee
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pertain to the years 1985, 86, 87, 88 and 89. General

sssess® nt of the applicant in these years is as follows &=

A

Ye ar-85
Date of
entry in
ACR
(9.6.86)

' X' Report-
ing Officer
(16.6.86)

B
Overall assessment Good
Officer diligent, sincere
straight forward. Officer
contributed fairly well.

'Y'Accepting

Officer

Yeara86
Qaie of
eatry in
(12.2.88)

'X' Report-
ing Ofticer

'Y' Accept~
ing Officer
(6.3.89)

(e ar--8
ate o
& %ry in
TQ .4.89)
Same ' X',
both
Reporting
& Accepting
Officer
CCR&P
21.3.90

Ye ar-388
Date of
en;gry in
(15.7.89)
Same 'X',
both
Reporting
& Accepting
Officer
CC_R&D
10.8 .89

%5,95-39
%ﬁgr{ry in
(17.10.90)
Same 'X!
bo th
Reporting
& Accepting
Officer.
CCRRD
9.11.90

Qverall assessment C}ood.
very good by Accepting
Officer 'Y' on 6.3.89.

Tre officer has not been ¥Xery

responsive to the needsof
.'a’ growing laboratory.
Not showa significant
initiative, hé has carried
out the assigned tasks
quite satisfactorily.

. Over all as $8;ss nt Good.
Despite the ;a'ggeo:)portunity

has not been zble to

contribute to growth of his

group. Tends to be
indifferent, lacked focus.

Overall assessment Good.

Despite adequate cpportunity

given to him, has not been
able to contribute to

growth of his group . Tends

to be indifferent, lacks
adequate focus at times.

N

Ovex:all assessment Good.
Officer contributed to the

G

Elsewhere reported.
Officer possesses

fair degree of 1
originality. :

Fairly knowledgeable
in the limited field
ofexterior bzllistics §
and related ontimiza- |
tion problems. 4

Knowledge fairly good :
in the filed of
optimization techni-

que.¢ .

Fairly broad in the 1
field of optimization|
technique. Mot
considered adverse by |
DOP when discussed by |
CCRRD(K). ]

administrative and peripheral

activities. Could have

contributed better had he
keen interest in His prgfeggli{ggal

field.

I

«e+10,,,
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- 12.Thus in the ACRs. for theabove said years, in columns

oy B 0 fb

un'er various headings, there are no glaring adverse remarks
which could give an impr:-ssion that theapplicant his out-
lived his utility. For the year 1983, there are certain shor‘}

comings pointed out, but the Chief Controller (R&D) who is
the contrdlling authority has consulted the Departwent of

Personnel and it was found that the entries given by the
Regorting and Accepting Officer in July, 1939 for the

year 1953 cannot be said to be adverse. Thus taking the
entries in the ACRs. of the years i985, 86; 87, 38 and 89,
the committee outrightly came to the conclusion that on the
basis of these annual character rolls of the aplicant, in

the interest of public, he shouldbe retired, but the
A-Rs of the applicant do not at all give any such

lmpression; even in these 5 years basically in the years 19850
theentry of which was given in Jure, 1986, it is expressly

written that the officer is ddligent and sincere and has
contributed fairly well by way of his interaction with
JRUL in solving some of their mathematical problems. The
grading of the officer is good. For the year 1986, the
entry of which was given in 1988, the reviewing officer has
given the entry very gdod and'there is no adverse comment
éxcept that it is observed that the officer has not shown
significant initiative, but at the same time, it is written

guite
tasks /£ satisfactorily.

b

COQJ'loo

that he has carried out the assigned
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For the . yearl937, the entry of which was gdven

in April, 1989, by the same reporting officer, who gave
the entry for the year 1986 graded the officer as good.
Here there is a comment that the officer tends to be
indifferent to the tasksassigned to him and lacks focus.

This entry wes not communicated to the applicant and the

integrity of the applicant was never doubted. The

officef has commented that the qualify of work is .

good, knowledge of sphere of work is fairly good. Thus

the conclusion drawn by the reporting officer contradicted

his own observations in- the earlier parts of the
report and that is why the reporting officer, who
haopened to be also the reviewing officer has graded
theapplicant as good. The entry for the year 1988 has
not been judged to be adverse even by the Department of

Personnel when the matter w:s referred by CCRRD(k). Though
in this report, certain shortcomings of the officer were
pointed out, but at the same time, the officer has been

graded good. Here also the knowledge and sphere of work of

the offi;er his been commented s fairly broad. For the

Year 1989, there is nothing adverse, thougﬁ there is 3

com:ent that the officer could have dene better.

The De fence Science  Centre

Xeitoe

- Considered the matter before the asseéssment board
: i

of 199C f i i
99C for prom?tlon of the applicant to Srade of Scientist-E£

and found the- dpplicanteligible under the provisic;nsof

L

...l~20. .
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Rule 8(2)(d) of the DRDS Rules. The power to retire a

Government servant compulsorily in public interest in terms
of the s3id service rules is absolute provided the authority
concerned forms an opinion bonafide that it 1s necessary to
pass such an order in public interest. However, if it is

made out that such a decision is based on calateral grounds
orf if the decision is arbitrary, it is liasble to be
interfered with by Courts. It is also clear that judges
cannot substitute their judgement for that of the
Administrator, but they are not absolved from the minimul
view well settled‘ in administrative law and founded en
constitutional obligations. Tre limitation on judicial

power in this area -is well known and the Court is
confined to an examination of the material merely to see
whether a rational man . may conceivably be satisfied

that the compulsory retirement of the officer c‘oncerned is

necessary in public interest.

13. The Review Committee did not at all consider the

following facts while assessing the retention in service

of the spplicant -

(a) Reporting Officer and Acceoting Officer ofthe
ACRs 1987, 88 and 389 is the same office.r .
(b) Ac

cépting Officer has judged the overall

performance as Very Good in 1986,

(;) Entriesin ACRgfor the years 1987

and 1988hawe been
1989 ard July, 1989,

do

given in April, oag
so

...13‘..
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significant that CCR&D countersigned the entry in ACR
e of 1 988 earlier on 1C.8.1989 while the entry of 1987 was

countersigned on 21.3.1990. These entries reflect certain
shortcomings in the performance of the officer, but they
were never comaunicated to the officer. However, the

Department of Personnel was consulted, regarding the ACR entry
of 1988 by CCRRD(K) and it was opined that the entry is not
adverse, so need not be communicated. These entries have
been given within a gap of three months.

(d)Certain comments meant to induce the officer on the quality

of output are vague as noted below :-

<
1938 1986 1985
' . Hardly any progress Un the whole, quality A/C of work
; in optimization of of work moderate oroadly factual,
, Rocket Trajectory contribution to

Rocket Trajectory.f
(e)Directing capability in all these years have been broadly
adequate .
(f)Integrity has been certified in all these years.
(g)Since 1954 to 1991, the officer has never been ad judged below

Good, but adjudged often Very Good.
14. Thus the finding of the Review Committee, therefore,

record of the applicant and also lacks in proper application

of mind and the conclusion drawn appears to be not based on facts

and it can be said to be arbitrary.
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15. In view of the above facts, the application is allowed,

the .imougned order dt.19.2.1991 is quashed and set aside, and
the applicant's compulsory retirement from service is set aside

and the applicant-shall be deemed to be continuing in service

'till he attains the age provided under the Notification

dt.24.12.1985 (Annexure A2) unless otherwisé he is not found

fit according to extant Rules and service conditions applicable

to the appiicant. The gpplicant shall also be entitled to all the
consequential benefits as if he has been in continuous service,
which shall be paid to him within three months from the date -

of receipt of a copy of this Order. Ih the circumstances, the
parties shall bear their own costs.

é\r\'\/\/\%ﬂ, Q*‘%S‘}

' : : . : S\Gi—
(J.P. SHARMA) & e GO (Pp.C. JAINg\w
MEMBER (J) MEMBER (A



