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.HESPOinDE.ITS

CORAi/t

SHHi P.C. Jain, hon'ble ive-viBEa (a)

SHRl J.P. SHaHTkJA, hon'ble a£.vBEH (J)

FOR THE APPLICa.nJI

RDH THE H£SPO .\DE.>irs
•SHHI O.K. AGGrtHWAL

.SHRl P .H . RAXHA:^DA:nI1

1. Aether ^porters of local paoers mav be
aIlov\ed to see the Judgement?

2. To be referred to the Reporter or not?

^ '

JUDGE AE .NT

(DELIvEHED BV BHBI J.P. BHart...... HO ,.e,bEB (J,
The applicant, since retired as Scientist-E by

virtue of the i„ug,.d order dt^..2.9i (Anrexure Ai). „as
born on 16.3.33 and joined as Junior Scientific Assistant

1964. tbe ^piioant was given promotion
in due turn as Senior Gcientific AssiqtAin+ •

ssistant in Junei, I957
as Junior Scientific Officer in Fpk

in February, 1959^ Senior
Scientific Officer Grade_ll Grouo Ain r^k

oup-A in f^bruary, 1962,
Senior Scientific Officer Grade 1
B • . -J^oup-A in ^tvember, 1965rincipai Scientific Offioer/Scientist-D 'v

^"6 and Scientist E3, 1" March,•-•Cist-c Group-A in July 190, t-,
ly, 1981. The ^piicant

L
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did iVl.Sc. in Mathematics in first division from the

University of Delhi and in i960 he did his doctorate in

Ballistics from the same University.

2. In this application under Section 19 of the Administra

tive Tribunals Act, 1935, the applicant has challenged

the imt^ugned order dt.19.2.91 vjhich has been passed under

Article 459(h) of Giv 1 Service Regulations, retiring

the applicant prematurely after the recommendations of the

Screening Committee on his having crossed the age of 50 ve ars

o n 16 .8 .1183.

3. The reliefs claimed in this application ure to set

aside the order dt.i9.2.91 and for a declaration to the

effect that the applicant continues in service with full
wages with all consequential benefits and arrears of pay
with, interest S 23^ p .a.

4. The ^piiaant in this ^plication has alleged that
the provisions of Article 459(h) of the csa as also the

P-isronsof .U^amental Hales do not .ply to him In .ew
of the specific pipvisions in the O'l i
of n , ty the .Mlnistrvence, tepart^nt of dt.24.12.1935 (Anne.ure A2)
t stateo in the appUctron «,at the provisions

effecting premature retire,mentare lai. do
tAOwn only in

the above cited OM imanei in view of this fact +h«
act, the relevant

provisions of GSR 459(h) Ho
° not apply to the £ppiican+

or:ier Das<;eH k, .u 'vpricant ano ar

I
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illagal and void abinitio. It is further itated that

the OM dt•5.1.73 (Annexure A3) issued by the Ministry

of Home Affairs (3ep artine nt of Personnel and .Administrative

. guide lines to beHeforms) lays down the^fQj_j[_Q^(j to retire prematurely

in 'oublic interest' . It is further stated that the

applicant was never considered to be ineffective, unfit

or incompetent for the present post. The applicant

has ever been active in the profession and performing the

scie ntif ic/technical work which has also been published.

It IS further stated that the applicant has also published

some papers along with one Dr.Jain in an international

journal, i-urtha r it is statsd that the applicant was to

date considered fit to continue in the present post and
foundwas^el igibte' for assesswnt for promotion from Screntist-E

to Scientist-F vide Defence SC Centre -t. .0204/IC/Estt/DSC
dt.15.3.90 (Annexure A5). thus, accord ing to the
applicant, the inpugned order has not been passed

correctly a.nd the procedure prescribed in the OM

dt.5..1.78 (Annexure A3) has ,not been followed;that .
adverse entry has ev r been communicated to the

.aplicant and that the provisiortof CSa 459(h) do not
apply to the case of the applicant.

5. The resoondents contested the eppi
ication and in the

irthe^eply stated that/pxo visior^of
para 459(h) of CSH

Correspond-1ng \56 (j) pj-q
that

' ihterest, anpropriat^

i
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authority has absoluts right to retire the Gbvernaient

servant by giving him notice of not less than 3 inonths

in writing or 3 ninths' pay and allowances in liu of

that notice if he is in Group-rt or 8 service or post after

he attains the age of 50 years, having entered in the

service before attaining the age of 35 years,and in
any other case after he has attained the age of 55 years.'
The casesof all Group-A and Bofficers of DSD are

reviewed to determine their suitability fo: retention

in service beyond the age of 50/55 ye ars.Itview Committee
headed by Secretary, Department of DSD , .ministry of
Defence, recom.mended that the applicant be retired from
service in public interest Thoncerest. The ^propriate authority
after due Consideration

approved the recommendation
of tne Review Committee a.nd o^iered the retirement of

" —- -P-llc interest. The dec isionis .e^id^/Sen
taken by the committee in nnbldr -i +
with-u,, puDiic interest ^ v7 ^ne unconformity

-^sting rules and ."-iines on the subject.and rhet
0° injustice has been done to the r

it is furtherthat the provisions of 0.M dt.24 12 85
•^2.85 referred to

)n

the applicant (annexure aoI
xure h2; supoleraent

of Article 45? (h j of .the GSR.

6.

tlie provisions

have he aid the le

and haK£ gone thrt)
arned counsel fo

^ the partie

ogh the record of the
c a se .

ove also

I
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got the personal file of the applicant summoned.

The Oliit issued by the Ministry of Home Affairs on 5.1.78
I

(Annexure A3) specifically lays down the procedure as

follows

"(a) £nployees oi doubtful integrity of 'ineffective'
(that is unfit/incorrpetent to hoiJ "the present

: post) may be prematurely retired.

(b) >b employee be retired premature, if his service
during preceding 5 years was satisfactory.

(c) Review for premature retirement be done 6 months
prior to attaining the age of 50 or, as the case
may be, 55years and, if cleared, the enployee
would ordinarily continue till normal age of
S'Joerannuation, unless fresh review is considered
necessary and is made.

(d) Before retiring premature, his suitability for
lov^r post be considered and, if suitable, he be
retained in the lower post."

The report of the Review Committee also goes to show that

they have also referred to the above circular in following

the procedure for effecting premature retirefnent in the

public interest. The learned counsel for the applicant

has contended that the orocedure has not beem followed

in letter and spirit and there was no objective analysis

of the whole record of service and the finding based on

the 5 years' ACR of the applicant from 1935 to 89^ do not

lead to the conclusion which the Re vie wCommittee has

arrived at.

7. as regards the contention of the learned counseffg^/ '̂̂
that the provisions of CSa 459(h) do not ^ply, there is no
sobstance in the saK as the Ministry of Defence and Deptt.
of DHD issued OM .-b.7(3)/3^D(rt8iJ) dt.10.2.36 in which

♦ •6 ♦ #»
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para-2 lays down as follows

'•.^btwithstand lag anything contained in para 1 above,
the rules and orders governing Central Government
employees regarding premature/voluntary retirement
by Government/Government servant under FR 56 and the
instructions issued by Governrrent thereon from time
to time, shall continue to be followed in respect of
all scientific and technical personnel of Defence
Research and Development Service."

The argument, therefore, has ro force and the case of

the applicant could have been processed under the

the

provisions of/,GSR 459(h).

3. The relevant law regarding interference by the Court

in the firding of the Re vie wCommittee has been recently
by the Hon'ble Supreme Court

laid down in the case of Sh Baikuntha Nath Dass Vs. Chief

Di^, 1992 (2) Judgement Today p-i and the principle
\have been summarised in para-34 of the report, which

is as follows

s

or misbehaviour. suggestion

fo"iing 3:'«rnment on

government. cxive satisfaction of the
^^^^)Fri nc ioles of n;5+nr>pii
the context of an order of rn ^ place in
does not mean that judicial
altogether. While the Hi^h is excluded
not examine the matter ac; this Court would
interfOK if they'aK ™aypassed (a) malafidl^r (bj Ihat "
evidence or (c) that it is
no rc.^ asonable person would form the^~ sense th,
opinion on the qiven m^+Zr.n ? • J^^quisitefound to be a perverse orde '̂ "
(iv)The government (or the Rei/io r
case may be) shall have to cHs?! ^^e
service before taking a decisioi ^^^ord o
course attaching more imoortancr + matter-of
performance during the late^
considered v^uld naturaUv ?nc 1 ^o be s<
conf^ential records/character the
and adverse, if ^ governint 2i favourable
igher post notwithstandina +ho ^^ent is promoted to a

remarks lose th--i r oJ ^ adverse remarksbased upon - nt" (selecjfinf td. P«^tioa_ls
1*-^

• • • 7 • • •
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(v) An order of corrpulsory retirement is not liable to
. be qu -shed by a Court merely on the showing that while
V!" oassing it uncommunicated adverse remarks were also

t^ken into consideration. That c ire urnsta nee by
itself cannot be a basis for interference. Interferenos
is permissible only on the grounds mentioned in (iii)
above . "

The Hon'ble Supreme Court also in the case of Jaysnti

Kumar Sinha, 1939 Supplement (l) SCC p-i2, regarding the

matter of premature retirenent under Article 459(h) of

CSH upheld the judgement of the Central Administrative

' -Tribunal, Hyderabad Bench where the Original Application of

Jayanti Kumar Cinha was rejected. The Hon'ble Supreme

Court observed as fol -ows

"Ordinarily when the entries relate to specific
instances leading to adverse entries, the communica
tion thereof is sent to the officer concerned with a
view to providing an opportunity for iapiovement of
performance^ The entri-s which have extracted
abo^ are mdstly based upon general assessment of the
performance, as we have already pointed out, he was
communicated years back the general disa proval of his
method of working. .te are satisfied that the review
proceedings were m co.isonance with the guidelines
framed by the oovernment. "

In the case of S.Maheshwar Rao Vs. UOI 1939 SCC

Supplement Vol.2 p-243 and Baidyanath Mahapatra Vs. UDI,

1989 (4) SCC 664, the Hon'ble Supre,^ Court also considered
the matter and allowed the Writ Petition granting the

relief to the petitioner striking down the oreer of

ccnpulsory retlre^ment. on the ground of arbitrariness and
unreasonable application of the of the petitioner.

9- In the lafcst judgement of Baikuntha .Math Das (suora),

the Hon'ble Suprea. Court Clearly held, referrin^^el'rlier
iulgemtnts of the Supre.me Court and the various High Courts.
thiHigh Courts ana the Supre„ Court »uld not examine the

1-
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matter of conrpulsory retirement of a person as an

aopellate court, but they may interfere if they are

satisfied that the inpugned order is passed malafide or

it

thjt/_is based on no evidence or that it is arbitrary-in the

se:n5e thd; no reasonable person would form the requisite j

opinion on the given material; in short if it is found

to be a perverse order.

10. The whole of the MZRs. do not ^pear to have^seSiby the
He view Committee. Firstly ^in whole of the starting

applicant'sfrom . 1954, the year oi/joining the respondent as

JSA, till the date of impugned oruer, there has been no

adverse remark against the applicant and his overall

sessment throughout the tenure of service has been
I

stly very good and often good. Taking Into account only
'"5™ the date of his promotionthe performance as Pcientist-cAince July, 81, in Jure, 82,

the entry was ma.e by the reporting and the reviewing

officerjin the AuS where it is written that the applicant

y intelligent and sincere vcrker, he is thorough
in his professional knowledge, he has originaliti-s in

approach, he U highly cooperative. The reviewing officer
further added that he is a conscious and sincere

mathematician, vho has specialised in the area of Ballistics
and overall grading is very gJod. The annual remarksfor
the year 83 also speak high of the ^piicant and the overall
assessment is good. In 1534, the remarks ere eguallygood
and overall assessment is very good. J,

as

mos

•9 •»»
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ii. The annual remarks considered by the Review (Committee

pertain to the years 1935, 86, 87, 88 and 89. General

assessment of the applicant in these years is as follows

A

Ye ar-85

D ate o f
entry in
ACR

( 9.6 .86)

'X' rteportr-
ing Officer
(l6 .6 .86)

' Y' Accepting
Officer

B

Overall assessment Good
Officer diligent, sincere
straight forward. Officer
contributed fairly well.

Elsewhere reoorted
Officer possesses
fair degree of
original ity.

Ye ar-86
Gate of

(12.2.38)

Overall assessment Good.
•Jery good by Accepting
Officer 'Y' on 6.3.89.
Te officer has not beenigery
responsive to the needsof

a ' growing laboratory.
iNbt showfi significant
initiative, he has carried
out the assigned tasks
quite satisfactorily.

Fairly knowledgeable
in the limited field
ofexterior ballistics
and related ootimiza-
tion problems.

•X'
ing

'Y'
ing

(6 .3.39)

Report-
Off icer

Accept-
Off ice r

e ar-87
ate of

entry in

TO.4.89)

Same ' X',
both

Repo rting
S. Accepting
Off icer
CCR&P

21.3.90

Ye ar-88
G°te of
entry ih

(15.7.39)
Same ' X',
both

Reporting
0 Accepting
Off ice r
C,JRSD

10.8 .89

Over all asse^^ent 'Good,
despite .^he last opportunity
has not been able to
contribute to growth of his
group. Tends to be
indifferent, lacked focus.

Overall assessment Good,
despite adequate opportunity
given to him, has not been
able to contribute to
growth of his group . Tends
to be indifferent, lacks
adequate ifocuS at times.

Knowledge fairly good
in the filed of
optimization techni
que e.

Fairly broad in the
field of optimization
technique. iNfot
considered adverse by
DOP v^hen discussed by
OCR&D(K)•

^Hf-5
in

"(17.10.90)
Same ' X'
bo th

Reporting
& Accepting
Officer.
o^RSJD

9.11.90

Overall assessment Good.
Officer contributed to the
administrative and peripheral
activities. Gould have
contributed better had he taken
keen interest in (lis orofesliSnal
f leld ,

J.

••*10••.
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i2.Thus in the ACas. for the above said years, in columns

un er various headings, there are no glaring adverse remarks

which could give an impr-ssion that the applicant hos out-

f

lived his utility. For the year 1983, there are certain shorl

comings pointed out, but the Chief Controller (aac) vvho is

the controlling authority has consulted the Departrrent of

Personiiel and it was found that the entries given by the
i

Reporting and Accepting Officer in July, 1939 for the I

year 1983 cannot be said to be adverse. Thus taking the

entries in the aCRs . of the years 1935, 86, 87, 38 and 89,

the committee outrightly came to the conclusion that on the

basis of these annual character rolls of the ^plleant, in

the interest of public, he shouldbe retired, but the

A-3s of the applicant do not at all give any such

impression; even in these 5 ,ears basically in the years 1981

theentry of v*lch toas given in Jure, 1986, it is expressly

written that the officef is diligent and sincere anJ has

contributed fairly v«ll by way of his interaction with

aKJL in solving some of their mathematical problems. The
grading of the officer is good, ftr the year 1986, the
entry of which was given in 1988, the reviewing officer has
given the entry very good and there Is no adverse comment
except that it is observed that the officer has not shown
Significant initiative, but at the same tl„e,^it is written
that he has Carried out the assigr^d tasksTratisfactoriiy.

it •
41..
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For the ye arl937, the entry of which was given

in April, 1939, by the same reporting officer, who gave

the entry for the year 1936 graded the officer as good.

Here there is a comment that the officer tends to be

indifferent to the tasksassigned to him and lacks focus.

This entry was not communicated to the applicant and the

integrity of the applicant was never doubted. The

officer has commented that the qualify of work is

good, knowledge of sphere of v\ork is fairly good, thus

the conclusion drawn by the reporting officer contradicted

his own observations in- the earlier parts of the

reoort and that is why the reporting officer, who

happened to be also the reviewing officer has graded

theapplicant as good. T(,e entry for the year 1988 has

not been fudged to be adverse even by the Oepartnfint of

Person.nel when the matter was referred by CCfi&Ddc), Xhou.

in this report, certain shortcomings of the officer were

pointed out, but at the same time, the officer has been

graded good. Here also the knowledge and sphere of work of
the officer h.s been com-»nted as fairly broad. For the
yPar 1989, there is nothing adverse, though there is a
com.iSnt that th© officer cmiiH huitxcer could have cone better.

The defence dcience Centre

^04^ considered the matter before +hp
Detore the assessment boarc

of 1996 for promotion of the applicant to Grade of S +•
wj oxaae of ^clentist-F..

and found the- ^plicanteligibie u^er the provisio^of

L
• ••12., ,
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iiule 3(2)(cl) of the DtiDi Rules. The power to retire a

Qovernnient servant compulsorily in public interest in terms

of the said service rules is absolute provided the authority

concerned forms an opinion bonafide that it is necessary to

pass such an order in public interest. However, if it is

made out that such a decision is based oh CQLLsteral grounds

or if the decision is arbitrary, it is liable to be

interfered with by Courts. It is also clear that judges

cannot substitute their judgement for that of the

Administrator, but they are not absolved from the minimul

view well settled in administrative law and founded on

constitutional obligations. T;ie limitation on judicial

power in this area is veil knov/n and the Court is

confined to an examination of the material merely to see

whether a rational man . may conceivably be satisfied

that the compulsory retirement of the officer concerred is

recessary in public interest.

13. The Bevisw Committee did not at all consider the

following facts while assessing the retention in service
of the applicant

(a) aeporting Officer and Accepting Officer ofthe
ACRs 1987, 88 and 89 is the same office.f , .

(b) Accepting Officer has Judged the overall
performance as Very Ci,od in 1986..

(c) Rntrcesin aCAsfor the years 1937 and i988;a« been
g-ven in ^ril. 1939 a^ duly. 1939. It is a so

• • • X3 • • •
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significant that GCRg.D countersigned the entry in aCR

V of 1 983 earlier on iC.3.1989 vhile the entry of 1987 was
countersigned on 21.3.1990. These entries reflect certain

shortcomings in the performance of the officer, but they

were never communicated to the officer. Hov\ever, Idie

Department of Personnel was consulted, regarding the mCR entry

of 1988 by 3CR8.J(K) and it was opined that the entry is not

adverse, so need not be communicated. These entries have

been given within a gap of three months.

(d)Gertain cjm;]ents meant to induce the officer on the quality

of output are vague as noted below

1986 1985
1938

Hardly any progress
in otimization of
Rocket Trajectory

On the whole, quality a/G of work
of v^ork moderate broadly factual,

contribution to
Rocket Trajectory

(e )Directing capability in all these years have been broadly

adequate .

(f)lntegrity has been certified in all these years.
(g)Since 1954 to 1991, the officer has never been adjudged below

Good, but adjudged often Very Good.

Thus the finding of the Review Committee, therefore,
cannot be said to be bused on objective analysis of the service
«cord Of the applicant ano also lec.s in proper application
of mind the conclusion drawn appears to be ^t based on facts
and It can be said to be arbitrary.

-I
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15. In view of "Uie above facts, the application is allo'Aed,

the .imougned order dt .19.2.1991 is quashed and set aside, and

the applicant's compulsory retirement from service is set aside

and the applicant shall be deemed to be continuing in ser/ice

till he attains the age provided under the i^tification

dt .24.12.1985 (Anne xure A2) unless otlierwise he is rot found

fit according to extant Rules and service conditions applicable

to the applicant. The ^plicant shall also be entitled to all the

consequential benefits as if he has been in continuous service,

which shall be paid to him within three months from the date

of receipt of a copy of this Order. In the circumstances, the

paities shall bear their own costs.

(J »P . d. I\
dildBER (J) • :>«

o

(P .0« JAxN)
:i£;BHR (a)


