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Regn »l'j05 •( 1) OA 2197 of 1989
*2) CW 2523 of 1989

Oi 2524 Of 1989
On 2534 of 1989
O-v 3o7 of 1990

695 of 1990
O-v 1401 of 1990
O-^ 1528 of 1990

9) CH 532 of 1991
' JO) Oi 677 of 1991
(ll)CK 828 of 1991
(J2) O-^ 1630 of 1991

(1) Oi 2197 of 1989 with nP,N«,2546/91

Shri B.D, Bahuguna

Vs.

Union of India 6. Others

(2) OA 2523 of 1989

K. P • a i z - C: ^

Vs.

/

Union of India 6. Others

(3) CA 2524 of 1989

Shri S.K. Shukla

Vs.

Union of India t Others

(4) OA 2534 of 1989

Smt. Usha Sharma

Vs.

D-xe of decision; 10.10.1991.

... .Applicant

....Respondents

... PP' 1 <3nt

... .Respondents

• • • Applicant

.Respondents

• •• .Applicant

Union of India t Others ....Respondents

(5) OA 337 of 1990 with nP.N».2589/91

Shri Kaiam Chand Sharma ....Applicant

Vs.

Lt. iSovernor £ Another

—

....Re spondents
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(6) OA 695 of 1990 with flP.No.2545/91

Shri J.N. Goel ....Applicant

Vs.

" Lt, Governors. Another ....Respondents
(7) Oa 1401 of 1950 with PIP.No.2588/91

Di. J.G. Gaui ....Applicant

Vs.

Lt. Governors. Another ....Respondents

(8) Oi 1528 of 1990 with PIP.No.2586/91
Jvlrs. D.R. Unriithan ....Applicant ^

Vs.

Union of India £, Others ....Respondents

(9) OA 532 of 1991 with flP.No.2594/91
,'..is» Jana "^ Bhatna jai .. ./App licant

Lt. Governor 8. Another ....Respondents

(10) 677 of 1991-
l.'dss S. Bajpal ... o^pplic=nt

Vs.

Lt. Governor S. Another ... .F.espondents
(11) OA 828 of 1991 with PIP.No.2587/91

Shri B.D. Suran ....applicant
Vs.

Delhi Administration S. Others ....Respondents
(12) QA 1630 of 1991 with BP.No.2660/91

Shri N.S. Verma . ....Applicant
Vs. ' (

Lt. Governor and Another ....Respondents

For the Applicants in (1), (2) 8. (8) •''

For the Applicant in (3) above ....In person
For the Applicant in (4) above *•* c^sel^* Sharma.
For the Applicants in (5) , (6), (7), Ricaria
•(9). (JO) and (12) above

For the Applicant in (11) «bove ....In person
(5)^.'̂ (A)'abi'vl;

For the Respondent in (8) above

For the leepondents in (9) above •—

For the Res.ondents in (10) above '''Luthr^,

For the Reepondents_in (12) above
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THE HOIM'BLE //Ji, F.K. KrtRT-^rv, VICE CHnIHiVFiN(J)

Th:; PDN'BLc KR, B,rv, DKOUi\DlY.-iL, /nDj.llK'lSYi^TIVE j.'£i..BIR

1. ./hcther Reporters of 1oc:j1 papers mav be allowed to
see the Jue-^nent?

2. To be referied to the Rspoiteis oi not?

JtllJG!vt£NT

• consiceration in these applications isThe c,uestion/_.hetner the ^pplic-nts .vho belony to the

teaching line in rhe Delhi ^^otoinistiation are entitled to

retire at the age of 60 yejis like other teachers after their

pronotion to supervisory or administrative posts of Education

OfficerAssistant Dir.-ctor/Deputy Director/Joint Director .-nd
..oditional Director of Educ-tion in the Directoiete of Educetion|
Delhi ..drainistiation oi .vhether they ••vould retire ot the" age of
58 years like those «ho belong to the adnilnistration line.
There had been o,« round of litigation in the Tribunal and in
the Supreme Court on this issue by Shri R.S.S. Shishodia and
Shri Sita Ram Shaina. AReview Petition filed in Civil
Appeal N0.3191 of 1991 arising out of 31F(CivU) No.2562-of
1990 in the matter of Shri R s =: -u* u a-nri n,s.o, ohishodia Vs» The

Administrator of Urion Territory of Delhi and others, is stated
to be still pending. This is another round of litigation
in the Tribunal by the applicants before us who are also l^t.
Similarly situated. „s the issues involved are co^aon. it is
proposed to deal with them in a cordon judgment.

f

I ^u'

^ii
![

i

I i

9

a.

! H



/
"n.

- 4 -

^ 2. Eight of the eppiicents are working as Deputy
/^ Directors of Education (applicunts in OA at S.Nos. i, 2, 4, 6, 8,

10, 11 end 12), two as bujervisors, Physical Educ-^-tion

(applicants in CH at S.I^s. 5 and 9),-one as Assistant

Director (Science)(applicant in OA at 3.No.7) and one as

Additional Director, 3ducation(3chools)(Applicant/.^ S^Ko.S).
All of them belong to the teaching stream where the retirement

age is 60 years and they were promoted to the administration

stream where the retirement age is 58 years. The dates on wh®h ;

they complete the age of 58 years and 60 years are indicated

in the comparative chart below:-

f^ppliconts at S.Kos. above Date of retirement
at 58 years

Date of

retirement if
it is 60 vears

Applicant in 1 31,10.1989 31.10.1991
Applicants in 2 & 3 30.6.1988 30.6.1990
Applicant in 4

/
31.12.1989 31.12.1991

Applicant in 5 28.2.1990 28•2.1992

Applicant in 6 30.4.1990 30.4.1992

Applicants in 7 8. 8 31.7.1990 31.7.1992 ^
Applicant in 9 28.2.1991 28.2.1993

Applicant in 10 30.4.1991. 30.4.1993

Applicant in 11 31.5.1991 , 31.5.1993

Applicant in 12 31.7.1991 31.7.1993

3, It will be seen from the above that all the applicants

have attained the age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the

Tribunal. The respondents have filed Miscellaneous Petitions

praying for vacating the stay orders in the light of the orders

and directions given by the Supreme Court in Shishodia's case

and Sita Ram Shcrma's case and that is how these applications

came up for hearing on the continuance of the stay and the

merits.
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4, 'The le^jn_d counsel for both >idGS have takfKt us through

the ple.oings in the first round of litigotion before the
Tribunal ^nd the Supreme Court ^no the orders passed by the

' Tribune .nc the oupremc Coujt. Both sides h-^ve aought from

them support for their respective contentions. The stand of

the applicants is that they v«ulc retire from service at the

age of 60 ye-^rs on the ground that their service on the

administration side is on extension of their service in the

teaching line. The stand of the respondents is that os the

applicants, on their o.vn, accepted promotion to the

administration line where the age of retirement is 58 years,

they .'ould retire at the age of 58 yeais,

5^ Ve have gone through the records of the case carefully

and have considered the rival contentions, .'/e have olso hearo

some of the affected persons appearing in person .who are

expecting promotion on the administration side if the stay

orders passed by the Tribunal are vacated. Mrs. Avnish

Ahlawat, the learned counsel for the responoents

contended that the matter stands concluded by the orders

passed by the Supreme Court on the appeals filed by

3/Shri Shishodia and Site i.am Sharma against the judgnents

delivered by the Tribunal, which will be discussed

hereinafter. The learned counsel for the applicants

..cont. page 6/-
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orgued thet the issues arising out of the judgments of the

Tribun-l dated 29.1.1990 in Oi 2005/1989, R.S.b. Shishodia Vs.

The Administrator, Union Territory of Delhi & Others and

dc-rec 6.^_.1990 in OA No.15b of 1990 in Di. 8ita F.oin bharni= Vs.

Union of India 8. Others have been left undecided by the

Supreme Court. According to Shri S.K. Bisaria, the learned

counsel appearing for some of the applicants, the aforesaid

orders of the Supreme Court are only orders in personam and
that

not oroers in lem. He further submrtted/rhe issues raised

in these applications had been considered by another Bench

of this Tribunal in its judgment dated 20.10.1987 in

OA No.358/86 in B.N, Mian Vs. Delhi Administration and

Others '//hich is in their favour and that in the event of

our taking a different view, the matter should be referred

to a l-rger Bench for consideration, Shri 3.D. Gupta, the

learned counsel appearing for some other applicants argued

that the afo'resaid orders of the Supreme Court in Shishodia*^

case and Sita Ram Sharma's case have not adjudicated upon

the merits and that they have merely regulated the period

of service rendered by Shri Shishodia and Dr. Sita R,ara

Sharma on the post of Deputy Director.

6. The judgment of the Tribunal in Dr. Sita Ram Sharma

merely follows the earlier judgment in Shishodia*s case and,

therefore, we may discuss only the judgment in Shishodai's case.

r-^—iiri7r hi"-' "ii^—
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7, In Shishodia's c^se, the applicant w^s -pijointed
1

ds Principal on 29.7.i9(;o in the Directorate of Education.

He .vds promoted as Education Officer in 1976, Deputy Director |

of uducction in 1984 and Joint Diiactor of Educ-tion in 1988,

He was confirmed as Principal, JE^Xxa£Xxx»XX)tipfi)pl*jtt^x%)5
d—• , ,

He w^s not confirmed on the post of Eoucation

Officer and his subse_juent promotion as Deputy Director, anc

Joint Director were purely on ad hoc basis. He challenged the

order passed by the respondents to the effect that he would

stand retired from Government service on 30,9,1989 on attaining

the age of 53 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 ye-rs. The

Tribunal expressed the view, that supervisory work by a

person on promotion who has acted as a principal is in the

nature of an extension of the vAjrk as a Principal but covering

a wider area, which may involve several schools or zones.

In the operative part of the judgment, the Tribundl, however,

observed as follows:-

• .Ve are, however, of the view that if this relief
cannot be granted to all those promoted officers to the
rank of Eoucation Ofiicer/asstt, Director/Deputy

director and Additional Director vrfio
STh.- principal of a School Sder theDelhi Administidtion, they must be qiven an ontinn +r>

Principals in Schools and continue tillthe ag^ of ^uperannuation/retirement viz,, 60 years Tt
^ws without saying, if they exercise the option of*

ihe wuld like to revert as Principal and if he qives his
option to do so, he would be reposted as PrinLoal lnd
continued till the age of 60 years".
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8, On apf'-dl filed d^uinst "the aforesaid judgment by

ihii ihishodie, the 8upieme Couit passed the follo.ving

orc.ei on 16,8,19V1 in civil appeal Na«3l91 »f 1991;-

9,

" Special leave gr^inted#
Hc-ving heard the learned counsel for both
the parties, »ve find that the appellant has
only «.bout one month to conplete 50 years,
V/e do not, therefore, propose to decide the
issue arising from the impugned judgment of
the Tribunal, 80 far as the appellant's
co -tinusnce on the post of Joint Director is
coiicerneci, it is al.vuys open to the authorities ^
to cillo;v him to continue on that post or to rever^^
him to his post of principal.

The appeal is accordingly Disposed of".

'*'in the said Civil Appeal ^
Irt No.2 filed by him^vas oisposed of by the

follo//ing order dated 25,9,1991;-

10,

" After hearing learned counsel for the parties

and having regard to this Court's order dated 16,8,91

and the special facts and circumstances of the case we

direct that the appellant shall be retired as a

Principal on his attaining the age of 60 years,

without any prejudice to his right to salary or

allowances paid to him vrfiile he wos working as a

Joint Director of the Education, The appellant is
entitled to retiral benefits as Principal, The order

of reversion will, however, stand.

The lA is disposed of accordi-gly",

On a persual of the aforesaid erder / it appears

to us that the Supreme Court after taking into account the

facts and circumstances and without deciding the issues

arising from the said judgment, disposed of the appeal with

the observation that it was always open to the authorities to

il
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the appellant to coi.tinoa on the post held by him

in the adninistration line or to xeveit him to his post

of mncipal. nn identical order *.s passed on 16.8.1991

in the case of Di. oita ham iharma. Thereafter, the

respondents passed an order on 23.8.1991 purporting to

relieve Sl.ri Shishodia and ihri Sita Bam Sharma of therr

duties with effect from 16.8.i991. the date of the orders

passed by the Supreme Court. It was further added th=t in
case they were intciested to seek reversion to the post of
irincipal, they might submit their option within 24 hours

of the receipt of the order so that it could be considered

on IK lit and that their option foi reversion should be from

"the date prior to the date of suporannuation st the age of

58 years. On 2b.8.1991, the respondents passed an order

directing that ohri Shishodia shrill st=nd retired frorri

Government service on 30,9.1989.

11. The orders dated 23.8.1991 -and 26.3.1991 vvere

challenged by Shri Shishodia in lA No.2 of 1991 which.was

disposed by the Supreme Court on 25.9.1991. Having

regard to the special facts a: i circumstances of the case,

the Supreme Court directed that Shri Shishodia shall be
%

retired as Pr incipal on his attaining the age of 60 years

without prejudice to his right to salary or allowances

paid to him while he was wo-rking as a Joint Diiector of

Education and.that he would be entitled to retiral benefits f
1

as Principal. The Supreme Court did not find any illegality 1

in the orders passed by the respondents on 23,8,1991 and
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26,8.1991. The appellant's right to retire as Principal

on his attaining the age of 60 years and his right to

salary and allowances paid to him while working as a

Joint L/iiectoi of Education vjeie, however, upheld,

12. The decision of the Tribun^il dated 20.10.1987 in

Kian*s ccise relied upon by Shri Bisaria was based on the

ordei dated 28.3,1987 made by the Lt, Governoi, Delhi,

During the hearing, the learned counsel of the respondents

produced before us copy of an order dated 25/26-4-1988

whereby the aforesaid order dated 28.3,^987 was cancell^

and withdrawn. In that case, the applicant who was

employed as Guidance Counsellor in the Directorate of
Education, Delhi Mdrninistiation had sought for a

oirection that he was entitled to the enhancement of age

of superannuation at ^ years and higher pay in accordance
with the orders issued by the respondents on 6.9.1983 in
respect of the Delhi School Teachers enhancing their ag^
of retirement/superannuation to 60 years from 68 ye=rs.
His contention was that although the ^menclature of
the post held by him was Guidance Counsellor but the
fact was that he belonged to one of the teaching
categories as detailed by the Delhi Administration itself
in respect Of different non-ministerial and ministerial
categories of employees consisting of teaching and non

et sff The contention of the Delhiteaching statt. «

was that he did not belong to the categoryAdministration was that ne

that he was not declared as such by theof, teachers and that he was nu
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Delhi ndnir-istration. It wes in this context thst the

applicant relied upon the order doted 26.3,1987 mentioned

above,

13,^- The decisiori of the Tribunal inKiian's case is

clearly distin'juishoble. His cose ••yas not regarding

denial of the age of retirement of 60 years consequent

on his promotion from the teaching line to administration
/

line .vhich is in issue in the applications before us.

In the instant case, there is no dispute that even after

their pronotion to the administration line, they continued

to be te-chers; the only controversy is whether they would

retire at the a^e of 60 years like the other teachers or ^t

the age of 58 years like the otheis on the administiotive

stream,

14. In our opinion, there is some anom-ly in the

situation in vs*iich the applicants have been placed. Though

they retain the bench mark of being teachers even after

their promotion to the administration side, they are

denied the benefit of age of retirement of 60 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi Administration which took up the

matter at the highest level vvith the Central Government.

The Central Govemment has not accepted the views of the

Delhi Administration. It is true that so long as the

inomaly continues, there may be no incentive to the

Od/

li
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teachers to look forward for promotion to the

administration stream which in turn might adversely

affecr tha ccucatian-l system in the jnian Territory of

^lilhi in the long run. This is, however, a policy matter

for the author ities concerned to oon sider and take

appropriate action,

15. Shri G.D, Gupta .argued that the decisions of the

Delhi High Court in Smt. Sheila luri Vs. Municipal

Corporation dated 22,5.1985 and in B-nwori L^l Gharm= Vs. ^

Municipal Corporation of Delhi dated 27.2,1989 are relevant

to the issues arising for our consideration. These

decisions .-^re cited before the Tribunal in Shri Shishodia's

case and the Tribunal has discussed their relevance in its

judgment dated 29,1.1990, In Smt. Sheila i-uri's c^se, the

Delhi High Court held that School Inspectress and Senior

School Inspectiess remain M teachers and, therefore, she
. ®

..vos allowed to continue upto the age of sixty years.

Even though the matter was taken in appeal to the Supreme

Court, the same was dismissed. The Delhi High Court has

allo.Ked the .Irit Petition filed by Shri Ban.vari Lai Shanna

•.vho was Inspector of Schools taking the view that inspite

of his promotion as School Inspector, he remained a teacher,

and. therefore, he was entitled to remain in service upto the
age of 60 years.
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16. In Shri Shishodia's case, the Tribunol observed

that an Ii.spector/insj-ectiess of schools is belovv the

lank of Hduc rjon Officer/Assistant Dii ector/Deputy

Director/Joint Dii ector/Add it lonal Director of Education,

that all posts of officers in the rank of Assistant

Directoi of Education do not come from the stream of

teachers and that there are some persons on deputation

from IAS and DANIG3 in the administration line .-^/ithout

any background of teaching experience. The learned

counsel for the applicants argued that the above

reasoning is not correct,

17. In our opinion, the griev^-^nce of the applic-jnts

has arisen oue to the difference in the ages of retirement

on the teaching line and administration line. This is,

however, a policy matter on which no mandamus can be
I

issued to rhe respondents. Prescription of different

^ges of retirement for various posts with varied levels of

responsibility cannot be said to be arbitrary or ^
discriminatory,.th.ogh th. p.,t.

18. The applicants have continued in service beyond the
aoe Of 58 ye.rs on the strength of the stay orders passed
by the Tribunal during the pendency of the appeal in
Shishodia.s c„se in the Supres. Court. The Supreme Court
has finally held that the appeUants- age of retirement will
be CO years and that he .vcuid he entitled to retirai henefif
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as piincif-al. He wduIc also be entitled to his s-l'^ry
«̂

11

and silovunces jpdid to hiin while he .vss \iorking a
^ " *• r tha

Joint Director of Education. In our opinion, the pasitian/

j, resent ap, liccnts is similar to th^t of Shri Shishodia

and Dr. 5ita Ram Sharma. \ie have, therefore, ta bear in

mind the views expressed by the Tribunal and the

SupTec^ Court in these cases while moulding the reliefs

svhich could be granted to them. They have always the

option to revert back to their teaching posts and in that

case, they v-jould be entitled to retire at the ^ge of

60 years. In case they continue to hold posts in the
administration stream, they will have to retire at the

c.ge of 58 ye^rs like the others belonging to the
administration stream, .(hether the applicants and those

simiUrly situated .ho ctoose to remain on the .emlnl*tr.tl«
stream, -.here the age of retirement is 58 years, should
be treated as aseparate ^blocW and .hether on that ground^
their age of retirement should be raised to 60 years, is
essentially amatter for the authorities concerr«d toeonslder.lt is for the,a,pllc.nts to-debide«hether.or not

to continue in their pron^tional posts till they attaxn
seek reversion to their respectivethe age of 58 years or seek rove

. „,ts Th» clein. of the applicants to continueteaching posts, i h-

•H^nnal Dosts and insist on retirement at thein their promotional poses a
not legally tenable, '.te, therefore.

a.

i -i

age of 60 ye-rs is

:xV. -. • .y" '
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hold that It is open to the authoiities concernied to

revert the -pplic^'nts to their teaching osts vvhich

they h3C held before their [.lomotion. It .vould not, hnyisver,

^ be fair and just to do so with retrospective effect* Having
leg^rc to the peculiar facts and circumstances, the

applicait^hould also be given the benefit of pension and

othei letiieni- nt benefits, treating their seryice as upto

sixty years of age. Such benefits should be calculated

on the posts held by them in the teaching line.

19. In the light of the above, the applications «ie

disposed of with the following orders and directions:-

(i) It is cpen to the resporidents to allow the

..pplicants to continue on the re-pective postl2tal" '̂
by them or revert then, to the respective posts held by them
in the teaching line before their promotion, m the event
Of the authorities taking a decision to revert them to

their respective teaching posts held by them before their
p:oe„tion. such reversion shall he only from aprospective
cate and ngt retrospectively.
( ii) In the interest of hist.-a ~ a

equity, the applicantsshali be given ail the benefits adnussible to ateacher
- «uld h3ve retired on atteining the age of « years, had
tbey continued in their respective teaching posts.

The retirement ber.efits ^uld be. of the respective,
teaching post.held ,fc - them before theiore their prom tion to the

9j1

1%

-• .v.-•
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odi.iinisti'^tion-posts. This should not, however, be

treated as a precedent#

(5) I;;e <;P[. lic^nts ^«ulc be entitled to the s- lcxy

-nd ollow^nces of the respective posts held by them

beyono the age of 58 years till they are ieverted to

their respective teaching posts before their promotion,

(4) The stay orders possed in these ^^pplicotions are

hereby vjcsted. All fileil in thsse applicatiens ara
diapasti af accaraingly.

\

Let a copy of this order be placed in all the case

files.

(B.N. DFU JrtDIY-.L) ^
MIdli-LrtTl 71 iviE>»BER

,

diiiuiilliailAM

(T.K. iC^ET}-H)
VICH GMF1/^M(J)

*'• V

991.

A „ J


