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(1) ©OA 2167 of 1989 with MP,Ne,.2546/91

Shri BeDe. Bahuguna | ....prlicant

. VSe

Union of India & Others e o o sR€ SpONdents

(2) ©A 2523 of 1989

KOP. r\aiZJC« ' ....prlicant
VSe
Jnion of Inciz & Others «es sRespondents

(3) OA 2524 of 1989

Shri S.K. Shukla oooﬁpplic ant

“. Vs,
Union of Indiz & Others «seosBespondents

(4) OA 2534 of 1989

Smt, Usha Sharma eeseirpplicant
Vse
Union of India & Others e +s sHespondents

(5) OA 337 of 199 with mP,Ne,2589/91

Shri Kzrem Chand Sharma sseeapplicant
VS,
Lt. Govzrnor & Another s s e oRE€Spondents

Op —




(6) ©Oa 695 of 1990 with MP,No,.2545/91 S,

Shri J.N. Goel

VSe
Lt. Governor & Another

(7)  OAa 1401 of 1990 with MP,Ne,.2588/91

Dr, JOCO Gaux
VS
Lt. Governor & Another

eseoApplicant

«es oiespondents

s 00 efP Plicant '

esssliespondents

(8) ©0A 1528 of 1950 with MP.Ne,2586/91 |

Mrse. D.K ° Jnnithan
VSe
Union of Incia & Others

.S, Jenak Bhatnajax

Vs
Lt. Governor & Another
OA 677 of 1991° =~
Niss S. Rajpal

Vse

Lt., Governor & another

(10)

(11) OA 828 of 1991 with MP,Ne,2587/91

Shri B.D. Surdn
Vse
Delhi Administration & Others
(12)
Shri N.S. Verma
Vse '
Lt. Governor and Another

For the Applicants in (1), (IZ) 8 (8)

For the Applicent in (3) above
For the Applicent in (4) sbove

For the Applicents in (5), (6), (7),

"(9), (10) and (12) above

For the Applicent in (11) above

i » ] 3 ]
o e e in kel o) '

For the Respondent in (8) above

For the respondents in (9) ebove

For the Res,ondents in (10) above

For the Respondents in (12) above

A _esssRespondents
(%) OA 532 of 1991 with MP,.Ne.2594/91

es s sBRespondents

OA 1630 of 1991 with MP.Ne,2660/91

s oﬁppliCJnt

o smapplicant

eeesApplicant
e e s siespondents
ess oApplicant
e s s iespondents

oo e .ﬂpplicunt

« s e sReSpondents

vessShri G.Ds Gupta,
Counsel ’

s»esln peISON

eseedhri R.P. Sharma,
Counsel

ooooShri SKe Biséria ’
Counsel

»sealn person

veeoMISe Avnish Ahlawet,
-~ Counsel

eoooMsSe AshOka Jain,
Counsel

vseeShri Dinesh Kumar,

Counsel
o siaoMISe Geetha Luthra ’

Counsel

T .Shri y R K:;poor ’
Counsel
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THE HON'BLE LR, F.K. KARTHA, VICE CHAIRMAN(J)

1
|
THE HON'BLz hR. BoN. DHOUNUIYAL, ADIINISTIATIVE NEALBER I

Le Jhether Réporters of locul papers may be allowed to |
- see the JuSoment? Yo |

o To be referred to the Reporters or not? Y g A

(of the 3ench delivered by Hon'ble Mr. F.K, Kortha,
Vice Cheirman(J)) .

" gy consiceration in these cpplicsitions is & It
The gueStLuzékme@r'the cspplicants who b=lony to the 0|

tesching line in the Dclhi administiation are entitled to it
retire at the age of & yeurs like other teachers after their |
promotion to Supervisory or «cministrative posts of Education |

Officer/Assistant Lirector/Deputy Director/Joint Director <nd

lﬁ
mnaditional Director of Educstion in the Directorate of Education,’|
b

i

Delhi Administration or wheher they would retire st the ége of

58 years like those who belong to the administration line,

There had been ore round of litigation in the Tribunel and in
the Supreme Court on this issue by Shri R.S.S. Shishodia and
Shri Sits Ram Sharmz, 4 Review Petition fileg in Civil
Appeal No.3191 of 1991 arising out of SLP(Civil) No.2562 of
199 in the matter of Shri R,S.3, Shish§dia Vse The

Administrator of Union Territory of Delhi and Others, is stated

to be still pending, This is snother round of litigation
in the Tribunal by the applicents befoie us who are ¢lso

similarly situated. As the issues involved are common, it is

PIOposed to deal with them in 2 common judgment,

O —

R IR A
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2, Eight of the applicants are working as Deputy
Directors of Educstion (applicunts in OA at S.Nos. 1, 2, 4, 6, 8,
10, 11 «ncd 12), two &s supervisors, Fhysical Ecduc.tion

(applicents in OA et S.Nos, 5 and 9)s-0one as Assistant

Director (Science)(epplicent in OA at S«No.7) and one as

73 - . -— - . - ir’O‘Q/’
Additional Director, :ducatlon(dchools)(Applicantéyt SN0 e3) e
All of them belong to the teaching stream where the retirement
8ge 1s 60 years and they were promoted to the administration é
siresm where the retirement age is 58 years, The dates on whg}h ,j

4

they complete the age of 58 years and 60 years are indicated

|
I
in the comparative chart below:=- }‘
applicents at S.Nos. =bove Dste of retirement Date of J
at 58 years retirement if |
it is 6C years |
Aprlicant in 1 31,10.1989 31.10.,1991 ‘
Applicants in 28 3 30,%.1988 30.6.19%0
Applicant in 4 31.12,1989 31,12,1991
Applicent in 5 28,2,1990 28+2,1992
Applicant in 6 3044,199 30.4.1992
Applicants in 7 & 8 31,7.199 31.7.1992 @
Aapplicant in 9 28.,2,1991 28.2,1993
Applicant in 10 30.4.1991. - 3044,1993
Applicent in 11 31.,5,1991 31.5.1993
Applicant in 12 31.,7.1991 31,7.1993

3 It will be seen from the above that z11 the aprlicants

have attained the age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the
Tribunal. The re;pondents have filed Miscellaneous Fetitions
praying for vaCutiné the stay orders in the light of the orders
and directions given by the Supreme Court in Shishodia's case

and Sita Ram Sherma's case and that is how these applications

ceme up for hearing on the continuence of the stay and the

4

merits,



o
4, IThe le.rn:d coun=el for both gides have takéia us through

the plecsdings in thc first round of litigetion before the
Tribunzl ¢nd the Supreme Court ¢nc the orders passed by the
Tribun:zl ¢nc the supreme Gourt, Both sides h-ove sought from
them support for tpe ir respective contentions., The stand of
the spplicents is thst théy woulc retire ffom service et the
age of G0 ye.rs on ithe ground that their service on the
administration side is en extension of their service in the
teaching line., The stend of the respondents is that ss the
epplicsnts, on their own, accepted promotion to the
administration line where the age of retirement is 58 years,
they w~ould retire at the age of 58 years.

Se Ve have gone through the records of the case cerefully

Spe

- ———— — e g T

and have considered the rival comtentions. We have clso heard ' 4

some of the c<ffected peirsons eppearing in person.whe are
expecting'promotion on-the administration side if the stay
orders passed by the Tribunel are vacated. Mrs. A;nish
Ahlawet, the learned counsel for the respondemnts
contended that the matter stancs concluded by the‘orders
passed by the Supreme Court on the appecls filed by
S/shri Shishodia and Sita ham Sherma ageinst the jucgments
deliverzd by the Tribunal, which will be discussed

hereinafter, Th2 lesrned counsel for the spplicants

N2

«.CONt, page 6/= ré




Others which is in their favour and that in the event of

»

-rgued thet the issues arising out of the judgments of the
Tribun-1 dated 29.1.1990 in OA 2005/1989, R.S.5. Shishodia Vs.
The Administretor, Union Territory of Delhi & Others and

doted 64241990 in OA No.153 of 199 in Dr. 3ita Fom Sharms Vs |
Union of Indic & Others have been left undecided by the |

Supreme Court. According to Shri $.K. Bis¢ria, the learned

counsel zppesring for some of the épplicants, the afores:zid
orders of the Supreme Court are only orders in personam and

that ?ﬂ
not orders in rem. He further submitted/the issues Iraised

in these opplicctions had been considered by another Bench
of this Tribunal in its judgment dated 20.10.1987 in

0A No.R58/86 in B.N, Mian Vs. Delhi Adm.nistration and

our taeking a different view, the matter should be referred
to a lorger Bench for consideration, Shri G.,D. Gupta, the

learned counsel appearing for some other applicants argued

that the aforesaid orders of the Supreme Court in Shishodialy)
case and Sita Ram Sharma's case have not adjudicated upon

the merits and that they have ﬁerely regulated the period

of service rendered by Shri Shishodia and Dr, Sita Ram

Shsrma on'the post of Deputy Director.

6. The judgment of the Tribunal in Dr. Sita Ram Sharme
merely follows the earlier judgment in Shishodia's case énd,

therefore, we may discuss only the judgment in Shishodai's c=se
Ben




K In Shishodiat's cuse, the applicsnt wes cppolnted
L]

ss Frincipal cn 29.,7.1900 in the Directorate of Education.

He wes promoted as Educstion Officer in 1976, Deputy Director

of =Zducetion in 1984 and Joint Diizctor of Educstion in 1983, I
= xus |
He was confirmed as FPrincipals XXX EXREXXXEREAXEXE

iixgnxxggiif He wss not confirmed on the post of Educztion

Officer and his subse_uent promotion as Deputy Director anc

d hoc basis. He challenged the

Joint Director were purely on

order passed by the respondents to the effect that he would

|
{

stand retirec from Go?ernment service on 30.9.1989 on attaining
the age of 58 yezrs, He had prayed that he was entitled to

be granted extension in cervice upto the age of 60 yecrs, The
Tribunal expressed the view:. that supervisory work by a ‘

person on promotion who has acted as & Frincipasl is in the

nature of an extension of the work as a Frincipal but covering
a wider area, which may involve several schools or zones,
In the operative part of the judgment, the Tribunel, however,

observed as follows:=-

" We are, however, of the view that if this relief
cannot be granted to all those promoted officers to the
rank of Education Officer/asstt. Director/Deputy
Director/Joint Director and Additional Director who

come from the rank of Frincipal of a School under the
Delhi Administration, they must be given an option to
revert back as Frincipals in Schools and continue till
the age of superannustion/retirement viz., @ yesrs. It
goes without seying, if they exercise the option of
reversion, they would be entitled to the pPay, allowances
and pesnion commensurate to the tenk of Princigasl. The
will not be entitled to the pay <nd eollowences of the
higher promotional posts., It is, however, made clear
that cduring the period they held the promotional posts,

se his option as to whether
he would like to revert as Principal and if he gives his

option to do so, he would be Ireposted as Principal and
continued till the age of &0 years®,

b~




0rcer on 1l6,8,19¢1 in efvil appeal Ne,3191 of 1591;-

- B

B, On sppeal filed agsinst the aforescid judgment by i“

2111 shishodia, the Supreme Court passed the following

" Special leave grented, | 3

Heving heard the learned counsel for both
the parties, we find that the appellant has RE
only @bout one month to complete 60 years, {
¥We do not, therefore, propose to decide the

issue arising from the impugned judgment of

the Tribunal. So fa:r as the appellent's |
cotinusnce on the post of Joint Director is |
concern=d, it is always open to the suthorities

to cllow him to continue on that post or to reverg'l
him to his post of Principal. |

The sppéal is accordingly aisposed of".

o

in the szid Civil Appeal ‘

9. IA No.2 filed by him/wcs cispos

ed of by the

following orcer dated 25.9.1991;-

o Aafter hearing learnecd counsel for the parties
énd having regsrd to this Court's order dated 16,8,91
and the special facts cnd circumstances of the case we
direct that the appellant shall be retired as a
Principal on his attaining the age of 60 years,
without zny prejudice to his right to salary or :";
allowances paid to him while he wes working as a i
Joint Director of the Education, The appellant is
entitled to retiral benefits as Principal. The order
of reve.sion will, however, stand. ,
The IA is disposed of sccordingly®. ' ?t
| ésted 16.8,91 ,OL?

10. On a persual of the aforeséid ‘erder / it appedrs

to us that the Supreme Court after taking into account the

| |
i

facts and circumstances and without deciding the issues l
i

i
l

t

arising from the séid judgment, disposed of the appeel with
|
t
|

the observetion that it was élwﬁys open to the authorities to
O~
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21low the sppellant to coiilnde on the post held by him

. . b tad e
in the administretion line or to revert him to his post

_——F A

of Frincipal. &N identical orcer wd¢s passed on 16.8.1991

ih the case of Lr, 2ita ham Sharma. Thereafter, the

respondents passed an orcer on 23.8.1991 purporting to

relieve Si-i Shishodia and shri Sita Ram Sharma of their i

duties with effect from 16,8.1991, the date of the orders

B

passed by the Supreme Court. ‘It was-further sdded thst in

case they werz ‘ntelested to seek reversion to the post of
Frircipzl, they might submit their option within 24 hours
of the receipt of the order so that it could be considered
on merit and thst their option for reversion should be from
the date prior to the date of suerannuation &t the age of = &
58 years. On 20.8.1991, the respondents passed an order
directing that Shri Shishodia shell sicnd retired from
Government service on 30.9.1989.
11, The orders dated 23.8.1991 and 26.8.,1991 were

" - challenged by jShri Shishodia in IA No.2 of 1991 which.was
disposed by the Supreme Court on 25.9.1991, Having
regérd to the special fécts crd circumstances of the case,
the éuprenf Court directed that Shri Shishodia‘shall be
;eti;ed as Principal on his attsining the agé of 60 years
without prejudice to his right to salery or allowances
paid to him while he wés working as a‘Jbint Director of
Education and.that he would be entitled to‘retiral benefits
as Frincipal. Thg Supreme Court did not find eny illegality ?

in the orders passed by the respondents on 23.8,1991 &nd
A
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264841991 The ap;ellantE right to retire as Principsl

on his attaining the age of 60 years and his right to . ﬁi4

saslary and allowsnces paid to him while working as a q

Joint Ui}ectoz of Educztion were, however, upheld,

12, The decision of the Tribuncsl dated 20,10.1987 in
Mian's cose relied upon by Shri Bisaria was based on the
order dated 28.3.1987 mece by the Lt, Governor, Delhi, \
During the hear;ng, the learn=d counsel of the respondents
croduced before us copy of an order dated 25/26-4-1988
whereby the aforesaid order dated 28.3.1987 wss ConCelhq'

¢nd withdréwn. In that éase. the applicant who wés

employed &s Guidance GCounsellor in the Directorate of

Ecducetion, Delhi Administration had sought for s

direction that he wss entitled to the enhancement of age

of superannustion at 60 years and higher pay in accorcence

with the orders jssued by the respondents on 6.9.,1983 in

respect of the Delhi School Teachers enhancing their age

of retirement/superannustion to 60 years from 58 yesISe

His contention was that although the nomenclature of

8 /
the post held by him wes Guidance Counsellor but the

fact was that he be longed to one of the teaching

categories as$ detailed by the Delbhi Administration itself

in respect of cifferent non-ministerial and ministerial

categories of employees consisting of teaching and non-

The contention of the Delhi

teaching staffe

Administration was that he did not pbelong to the category

he was not declared as such by the

%

of teachers and that

L opaz o bl AL B s R L
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Delhi Administration. It wes in this context that the

~

applicunt relied upon the order deéted 26.3,1987 mentioned
above .

13.-. The decision of the Tribunal in Mian's case 1is
clearly distinguisheble. His case was not regarcing
denizl of the age of retirement of 60 years consequent

on his promotion from the teaching line to administration
line which is in issue in the applications before us.

In the instent cese, there is no dispute thet even after
their §romotion to the administration line, they continued
to be teichers; the only controversy is whether they would
retire at the aie of & yeers like the other teschers or <t
the age of 58 yeasrs like the others on the administictive

stream,

14, 1In our opinion, there is some anomsly in the

situation in which the applicants have been placed. Though

they.retain the bench mark of being teachers even after
 their promotion to the administration sice, they.are
denieq the benefit of age of retirement of 60 years, as in
the case of other teechers., This incongruity’was
recognised by the Delhi Administration which took Qp,tbe
matter at the highest level with the Central Government,
The Central Government has not accepted the views of the
Delhi Administration. It is true that so long as the

anomaly continues, there m3y be no incentive to the

O~
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teachers to look forwzrd for promction to the
administration stream which in turn might adversely
cff

& &
Pelhi in the long run. This is, however, & policy matter

ct the ecucationcl system in the Union Territory of

\ M

for the authorities concerned to wn sider and take
appropriate «ction,

15, Shri G,D. Gupta .argued that the decisions of the

Delhi High Court in Smt. Sheils Furi Vs, Munricipal
Corporation dated 22,5.1985 and in Benweri Lel sharme Vs. @
Municipal Corporation of Delhi dated 27.2.1989 are relevant
to the issues arising for our consideration. Thecse
decisions were cited before the Tribunsl in Shri shishodis's
case and the Tribunal hss discussed their relevance in its
judgment dated 29.1.1990. In Smt. Sheila ruri's csse, the
Delhi High Court held that School Inspectress and Senior
School inspectress remain as tecachers and, therefore, she

yas allowed to continue upto the age.of sixty years. ;’
Even though the matter wés taken in appeal to the Supreme
Court, the same was dismissed. The Delhi High Court hes
s1lowed the Writ Petition filed by Shri Banweri Lel Sharma
who was Inspector of Schoéls.taking the view that inspite

of his promotion as School Inspector, he remained a teacher,

and, therefore, he was entitled to rem:in in service upto the

age of €0 years. 7
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16, In Shri Shishodia's cese, the Tribunsl observed

that &n Ii.spector/inspectress of oschools is below the

1&nk ofv‘”uc -ion Officer/assistant Director/Deputy
Director/Joint Director/Additional Director of Educetion,
that all posts of officers in the rank of Assistant

Directocr of =duc.tion co not come from the stream of

tezchers <nd thst there are some persons on deputétion
from JAS znd DANICS in the administration line.without

¢ny background of teaching experience. The learned
counsel for the applicants argued that the above

reasoning is not correct,

17+ In our opinion, the grievance of the applicents

has arisen due to the difference in the ajes of r:tirement
on the teaching line and administiation line, This is,
however, s policy matter ‘on which no mandamus can be
issued to the respondents. Presc;iption of different
@ges of retirement for various posts with varied levels of
responsibility cannot be said to be arbitrary or

. S8 : T Do artment,
dlscrlmlnatory,even theugh the pests are in the oa:e /

18. The applicants have continued in service beyond the

age of 58 Yesrs on the strength of the stay orders passed
by the Tribunasl during the rendency of the appeal in

Shishodia's cuse in the Supreme Court, The Supreme GCouyrt

has finally held thet the appellants'
be 60 years and that he

o "

2ge of retirement wil)

“would be entitled to retiral benefit s

e —
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~
as Principal. FHe would elso be entitled to his s:lery

and zllowences _péid to him while he wis working as d \~;

= | Coof the
Joint Director of Educstion. In our opinion, the pesitien/ -

{

1
1
(resent ap, licents is similer to thot of Shri Shishodis b

v

]
- e

and Dr. Sita Ram Sharma. We have, therefore, te bear in

mind the views expressed by the Tribuncl ¢nd the

R

Supyem> Court in these cases vhile moulding the reliefs
which could be granted to them. They have alwcys the
option to revert back to their teaching posts and in that
cise, they would be entitled to retire at the «ge of ;"
60 years. In cése they continue to hold posts in the

administration stream, they will have to retire ot the

«je of 56 yeusrs like the others beloncing to the

administration stream., dhether the applicents and those

similarly situsted who choose to remain on the adminiitnatiow

stream, where the age of retirement is 58 years, should

pe treated as 2 separate~block and whether on that ground

<

ement should be raised to 60 years, is

their age of retir
essentially a matter for the authorities concerned to

consider.It is for the,abplicants +p decide whelher 0¥ not

to continue in their promotional posts till they attein

the age of 58 yeals or seek reversion to their respective

teaching postise The claim of the spplicents to_continue

in their promotional posts and insist on retirement at the

not legslly tenable. W€, therefeore,

age of 60 yesrs 1s
: Qe



hold that it is open to the authorities concerned to

revert the cpplicants to their teaching osts which
they hac¢ held before their fromotion. It would not, heuever,
be fair and just to do so with retrospective effect. Having

regerd to the peculiar facts ond circumstances, the e_
aprlicatythould also be given the benefit of pension and

“—

other retirement benefits, treating their service as upto
sixty years of age. S3Such benefits should be calculated
on the posts held by them in the teaching line.

. 19, In the light of the zbove, the gpPlications are
disposed of with the following orders and direc tionss -
(i) It is cpen to the respondents to allow the

. B presently

<pplicants to continue .on the Irespective posts/held

by them or revert them to the Irespective posts held by them

in the tesching line before their promotion. In the event

of the suthorities taking a decision to revert them to

their respective teaching posts helgd by them before their

Fromotion, such reversion shall pe only from 3 Prospective

date ahd not retrospectiveiy._

(ii) 1In the interest of justice and equity, the 3pplicants

shall be given «l] the benefits admissiple to a teacher

’ haq

The retiremenmt i 11a
§ : benefits woulg be of the respective.

tedching post bheld b t efor i
\ Ow/\hem before thejr Prom-tion to the
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sduinistretion posts. This should not, however, be
treated as @ precedente.
(3) f%e..p;licwan‘maulc be entitled to the sclery
and cllowcnces df the respective posts held by them
beyono the oge of 58 years till they are reverted to
their respective teaching posts before their promotion,
(4) The stey orders pessed in these <pplicctions are
oL -

hereby vacéted, All Hg;flled in these applicatiens zare
cdispesed of accerdingly, o<

Let @ copy of this order be placed in all the case

files.
Q7 ot
TR T 79 F.K. KARTHA)
.N» DHOJNDIY~L /%19 (FoK, KaETHA
N ST FLazn s VICE CHAIRWANLT)
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