Centra? fdministrative Tribunal

wipal Bench. Mew Delhi.
0.4.No.451/9)
New Delhi this the 18th Day of .May, 1995,

Hur‘”

1o 8h, J.P. Sharma, Member(J) -
O I’] ﬂ‘ &

Sh. 8.K. Singh, Member(A)

Sh. Gava Pershad,

Constable 48 7”‘»

Care of Shri Jah ish, Pershad,
Yillage Pamyur Kondholay

Post Office Rampur,

P.&. waunqumJ,

Distt. Jaunpur{UP). Applicont

/
(through Sh. Mahesh Srivastava, advocate)

1. The Commizsioner of Police,
Pelice Headquarters,
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astha Estate,
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Mew I
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2. The Addl. Commissioner of Palice,
Mew Delhi Range,
Mew Delhi.

Kathpalia, advocate)

ORDER{ORAL)
dgijvered by Hon'ble My, 1P, Sharma, Membeo(2)

The app?icunt was selected arnd Cpoointod

as Const able in Delhi Police on 04.01.%002. Ho

ccontinued to work on  the came post while summary  of

allesgations proposing  an enquiry was given Lo th.
kS

applicant under Section 21 of Delhi Police Aok, 1070

for urauthorised "absence of the applicant for cortat
p{ jad JFor 15 days in April, 1986, for 8 duvs in May.
1986, for 11 daves  in September, 1986, for 77 days o
Septenber and Oétoberh 198¢ and 21 days in Movember,
1986. This abszence from duty is also in addition

certain hours during whichy the applicant  remeined
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absent from hiz  regular duty and  the summary ol

allegations served upon this period as 6 wmonths 19

fiours 15 minutes. The respondents also commencsd o
parte proceedin after appointing an Enguicy Qfficer
as he failed to Join dutv. The applicant. however.

tharcafter joined the . enquiry on 30.06.1987. Sinue
the applicant pleaded guilty to the aforescid summary

of allegations. the examination of the prosecution

witnesses were dispensed, w;th by the Enguir Officor
and on the basis of plead guilty by the applicant o

charge was framed on 07.07.1987 Wwith r sgard  to  the

above period of abswnuw which was of € monthe and 1Y

hourz and including  another period of § months and 15

hours. The applicant also  to rebut  the charse
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examined éh. Bhagwan rshad Mishra, advocate ac
defence witness andva1 so given the names of two olher
withesses one  Sh.  Jagdamba Parshad Dubey and Moty
but subsequently after oxamining one witn§sa he cid
not produce the other two witnesses. He subwmitted on
application on  18.8.87 showing  his inability to
nroduce thG'”1t| 25383, The enquiry officer held  tng
applicent guilty  of unauthori ;ed absence hwolding that
the charge has  been proved on which the Difcip1itérv
Authority Dy. Commissioner of Police on 12.11.37 nave

2 show cause notice proposing that why the  applicaent

should not be dismissed from servic. . T
Disciolinary Authority after considering Lo
representation of the applicant imposed the punishment

of dismissal from service by the order datcd 15.1.29.

fn aopeal against  this  order was dismissad by the

tddl, Commis ﬁoncr of Police by the order doted

27.9.68. The applicant filed this appli ation on
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16.10.89 but the Registry cpeturned it tar renoying
certain objections and it was refiled on 12.02.91

Tongwith an application for condonation  of deloy

W

giving recasons in MPR-1511/9 supported by an affiday
of the applicant.

The reliefs prayed for by the applicent
are to quash the order of punishment imposcd upon Lhc
applicant and that he should be reinstated in service

-

with all consequential henefits.

The  respondents on notice contested thaw
application and stated . that because of unauthoiriced
apsence of the appTﬁcanf from duty for a numbcr of
nonthe, disciplinary departunental proceedings  wore
drawn. The applicant has Seen fully heard Dby he
Fnquiry Officer gﬁvﬁng.h?m adequate oppoirtunitics -an
prescribed under oule 16 of the Delrd  Police
{(Punishment & appeal) Rules . 1080 and thercafter i

Enquiry Officer recorded the finding of qu 1t ageinst
the applicant which was accep{ed by the OCiscipl naiy
Authoyﬁty and  the Appellate tuthority pacsing  the
impuanad orders iﬁposing thc.punﬁghment o dizmiowal

from sarvice.
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The applicant has also ¥
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reiterating the facts already stated in the .4

We heard the learned counsel foir the

"




MP-1511/91  4¢ for condonation of delay.

We have gone through the . crounds taken in  the M.D.

refiling L

O

ause for the  applicant in  not
application in the Registry within time. So, thsz

delay in refiling the app’ication is condoned.

On merits the learned counsel  for thc
applicant has taken us to certain facts thar therc i

a viclation of principles of natural justice and the

interpretation of Rule 15 of the Dell Police

(Punishment and Appeal) Rules, 1880. The learned

counsel for the applicant argued that  adeguatc

opportunities to produce the defence evidence were not
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given and that there is nothing on record fo  Ju

(&3

that the applicant has movad an application o Augult,

1987 . Mav be, h

T3

has right to - produce the defoerce

evidence to rebut the charge framed against nim. it
is also argued by the Tearnsd  counsel  for b

applicant that the applicsn® was not sent for  secord
medical opinion 1in June. 1987 when he joined in Hav,

1987 producing a certificate of a privatce medical

oractitioner in support of his illness.
\ We have conuidered all these pointe.

Firstly, we find that inspite of our order to  tho

?

respondents, the lepartmenta file hae not  been

produced.  The Tearned counsel for the recpondendis

gave 2 statement at the Bar that the said dopartmenta]

-

this, we have to rely on

[ 28

the pleadings on record and the avérments made by io
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counsel for the applicant when tho original

[

departmental file iz not available. Howover, we find

to which of the rules or sub-rule of the DBclhi

C(punishment &  Appeal)  Rules. 1980 has been iolated

ke

and that the applicant Was denied che duc
opportunities to rebut the ¢

The vague allegations  mentioned n Lo Coh.,

453

therefore, cannot help the applicant at all. Ue Find
that there 33 a letter of 24.6.1987 writton to  tho
Civil Surageon, Civil Hospital, 5 Rajpur Road, OPL.

Delhi to the second medica opinion about the

applicant and the medical certificate filed by tne

o enclosed with the Tettes addroszod

i

applicant was als

&

Ii.
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to the Civil Surgeon by the Competent Authority. Th

(]

contention of the learned counsel for the avelicant s
that the applicant was not sent for secoad medic2d

opinion. In view of this, the applicent avoided the

non-examination of certain defence witnosces, thc
applicont himself on 16.8.27 moved an application Lo
releass the two, other witnesses who were proJQ(cd ane
for want of address and the other unwilling witnoss

+

In the original  application. there is no avermeint o

the effect that the applicant was forced to move ouch

an application as has been referred to in the nguiry

OfFFicer s report. This contention, therefore. cannst

he accepted, The  argument should be basod on il
pleadinges made in the 0.4,

-
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There. s ne vialation of priqciples o
natuw o1 justice as the applicant has been Yoty higen o
even in the orderly . room and the detailed orders have

11

e}

been passed by  the Disciplinary Authority as w

covering every point rodned by

g}
~

applicant in the memo of appeal or in repiv to Lo
Fause wotice served upon him. The orders. “herefoirs,

are speaking orders.

The learncd counsel for the apsl dcanu nan

<

aleo strecsed that there i~ violation of Rul. @ of no

Delht Police {(Punishment 8 Appeal) Ruten, L0350

—

zamuch as an unauthorised sbsence from dityy canio.

he deomed to be such a serious misconduct to o warond

dismizcal. We do  agree with the Tearncd counsol oo

ergued that there should have been a second  madiol)

oninion reqgarding the alleaed absence due o ilinos

s

'for the period he  was  sway from dutby
nutﬁu dsed manner. It wmay Dbe duc I coobaia

failings with the applicant regarding hiz Nach of

understanding  or may be after affects of 11Tness Sd.d

to have inflicted the applicant when it e otated

he was mentally  deranged. In such a state uf.;ff;iru

‘b owas orpected from the respondents pa priccYorly owith

the ponollate  Authority  to see that  the punionuc .o

imposed by the + Disciplinary Authority <hovid G
commencurate with the misconduct cotablichaed by B

Tnquiry Officer and accepied by the DiscAap” oo

duthoriity against the applicant.
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sWwoeyed not Qniy of unauthorised absence  but <a
subseqguent to  that as held in the charge. Had  the
punishing authority taken into account a roried of 5
months only then there was cvery probability thav the
punishinent of dismizsal may not have been passed by
the competent  authority. That point hee  to Lo

reaconcidered.

We are also fortified by the judgement of
the “ul1 Bench  of  the Tribunal Volume III page Uo.
367 in case of KoL, Oupta Vs GO0LT.800.

(0A-2014/00) decided on 21.3.94 whare 2 se after

considering the matter, the matter was remanded to hc

dppellate Authority to  roconsider the goeantum  of
-~

punishment imposed. upon  dthe apb1icamt. T

another case decided by the Hon'ble Suprems Court i
case of §tate Bank of India Vs. & 0Ors. Yo
Samarcndra Kishore Endow & Ors. reported T2 1994427,

ATC 140, In that case the Hon'ble Supreme Court whilc

concidering the gravity of the punishment imposed hold

deTinguent then competent authority can  ~oview  the
cunichment. We are also  on the point  that Lhe
appTicant 15 a voungman of steut health and aould havo

heen :traygd at particular point of time by cer2in

(tiere 12
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In wiew of the above facts whitc holdirs
the applicant  guilty of the unauthorised asusence  wo

remit the matter to‘ the appellate  Authority 1o

consider the quantum  of punishment impoced  in Lhe

1ight of the above discussion  and observatlons  mads
and the law laid down by “the  Full 8ench of  ifo
Tribunal as well as Hon'ble Supreme Court ond consider
the same sympathetcially. In casze the  fAppellate

puthority is convinced that a lesser punishment cas U

made that can be imposed upon the applicant oiving Bim

another chance of continue in service witheut bacl

is as to costs.
(x7yv%n/\ﬁ*“\<1i
(B (2.0, Sharna)

s,

Membar (4) Memooi ()]
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