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Central Administrative Tribunal

Principal Bench
New Delhi

0.A. No, 443/91

New Delhi, this the 3|gf day of August, 1995

Hon'ble Shri J.P. Sharma, Member { Judicial)
Hon'ble Shri B.K. Singh, Member ( gministrative)

Raghbir Singh s/o

Shri Surat 3ingh , )

Booking Clerk, Makroli Station,
Delhi Division of Northern Railway.

Resident of .
Railway Jurter No, T -2/}
Makroli (Haryana),
District - Rohtagk.

( By Shri Raghbit .Singh in person)

Versus

Union of India through

L. The General Manager,
Nor thern Railway,
Barada House,
New Jelhi,

2, The Divisional Railway Manager,

Northern Railway, :
Chelms ford Rogd, -
New D elhi,

4., The Divisional Commercial Supdt.,
Northern Railway, D.ReM.'s office,

Chelms ford Road,
New Delhi,

( shri r.S.Mahendfu, v ocate)

’ RDER '

by Hon'ble Shri J.F.Sharma, Member (J)

. s s APplicant

.sRespondents

The applicant since 7th Feb-,1979, has been wdrking

as aGateman(

Class IV Group-'D*) at Jind station of



‘ri“

()

Nor thern Railway, Delhi Division. He has passed the

matriculation examination, He belengs to 3.C. conmunity.

By the order dated 22nd March, 1985, an ad=hoc appointment
of Booking Clerk fron Class=1V staff was made and the

D.C. 3., Delhi passed an order that Shri Raghbir Sihgh,

- Gateman JHI & Shri Munni Lal Luggage iorter, JHI gre

posted as temporarily B.C. on sd=hoc basis. They were

given 15 days.local training at MKLI & BKDE respectively,

After completion of local wraining they should be directed
to ACS Delhi for judging the suyi tability & post them
as temporary B.C. on zd=hoOc basis. In pursuance of the

since
aforesaid Order of March, 1985 it appears that /- 13.5.85

the applicant started working as Booking Clerk at Railway

Station, Makroli(MKLI). The Divisional Personnel Officer,

New Delhi from the D.R.. Office, New Delhi issued g noti ce
that in pursuance of the Gﬁief Fersonnel Officer, Bsrodg
Hous e, New Delhi vide letter dated 26.7.1990 the Prob
coaching clerks (ST Candidates) who have taken T-7 course

training at Zonsl Iraining Gchool, Chandausi were put to

work on temporary basis subject to the receipt of the
result fron Zonsl Training xhool, Chandausi as indicated

against their names. Against item No. 18, one Sh. Birdhs
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Ram Meena, 3T was posted as Booking Clerk at MKLI. Since
a duly selected. candidates are being posted by the order
dated 25,1.1991, the aPflicant in Feb, ,1991 filed the
Pfresent application that he apprehends reversion at the
hands of the respondents and he prayed for the grant of
the relief that the impugned order dated 25.1, 1991 be
quashed and the applicant be deemed to continue in the
Post of Booking Clerk in Gl.éss-III categOry on regular

basis,

At the time when this application was filed,
by the order dated 4.3.1991 status~quo of that day was

ordered to be maintained by the respondents in regatd to

the post held by the applicant +ill further orders.,

1

The respondents, however, did not file any counter ard
it appears that interim order is continued. Since the

aPplicant was reverted in the mean time and a resort was
also made in Ci 171/91 by the applicant but the notice

was discharged by the order dsted 23rd Septenber, 1992 as
the respondents have restored the applicant to the post of
Booking Clerk from Llth 3Septenber, 1991. No payment was
made for the periad in' between from the date of reversion
upto the date of restoration to the post O,f Booking Clerk
because the stard taken by the respondents’ \tha‘t the
applicant has ‘absented himself from duty was taken for

consideration. 3Since then the aPplicant has been wlrking
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under @rders of the court/tribunal on the post of Booking
Clerks
Ch notice, respondents contested this application

and stated that the applicant is not entitled to the

grant of any relief stating that the vacancies in the

Coaching Clerks ( Booking Clerks) are filled by direct

recruitment through the Railway Recruitment Board to the
extent of 66 2-3% and by pronotion fran Class-1IV eligihble

staff to the extent of 33 L1/3% through a positive act

of selection. The applicant did not apply for the selection

alongwith others group'lV' employees when applications were

invited for holding the selection for gnongst Class=1V
eligible staff for promotion as Booking Clerk in the year
1986, This fact is not denied by the applicant in the
rejoinder and it is oObserved that the applicant was not
informed about the selection, IThe respondents have also
taken the stand that the post of Booking Clerks and Goads
Clerks are “two . dintinct and separate caAré though both

cAres are in the Commercial Department. The chanmnel of

pronotion in the sald posts, Ehe syllabus on training and
duties of these two categories is quite different. The
selection to fill up these posts in two separate cadres

aTe 3150 separate as per Railway Board's instructions. The

respo'ndents ha\}e alSC)‘ taken a definite stand that the applican



was not promoted at any time as Booking Clerk but there

wasS only a proposal to post the applicant temporarily ;as
a Booking Clerk on azd-hoc basis ( annexure A-VL). The s aid

Proposal was subject to the gpplicant's passing suitability
test for the ACS, Delhi which he never passed. No orders

at any point of time was issued by the campetent authority
for pramoting the applicant. Only in a local arr‘angenen\t

as a gateman the applicant was pos ted as Booking Clerk on
d=hoc basis, Fu,:cther, the respondeni;s have stated that

there was a sanctioned post of Booking CGlerk from 17-5-]986

to 31st August, 1986 thereaf ter the applicant never
Preferred any claim for the period after 31st August, 1986,
The applicant who prepsres the skeleton ‘salary bills of
Makrauli Station, charged his pay as Gateman only,.and the
aPplicant himself did not claim the pay for the post of
Booking Clerk. The promotion on zd=hoc basis cannot be
regularised unless the selection, notified by the authorities
is sﬁccessfully Passed by the applicant. The applicant did
not apply for the post of Coaching Clerk (EOOking/Parcel
Clerk) held in 1986. As regards the selection for the post
of Gopds Clerk: held in dctober,.l988, the applicant did not
qualify in that selection. The annexure A-14 filed by the
applicant shows that he only qualified in the writken test
and was called for viva-voce but he was not enpanelied as

1t is not qualified. Thus,'the applicant is not entitled
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to the relief prayed for in the O.A., The respondents have

filed a3 panel of the selection of Goods Clerk as

Annexure B=I in which his namne does not figure,

The applicant has also filed rejoinder,

Besides taking the plea that he was never informed
about the selection of 1986/15 not substantiated because
the applicant very well knew that without clearing the
selection, he cannot be appointed fram group 'D!' post to
group I1I ipost on i“egular basis. The only cOntentidm Taised

in the rejoinder is that the applicant has worked from
1985 to 1991 and as such he canmnot be replaced by a regularly

selected enployees. This contention of the applicant is

totally untenable in view Of the case of Full Bench titled

Jetha Nand v/s UUL decided by Principal Bench on 5.5. 1989

reported in Full Bench Judgement Vol.I 1989 edition p.465.
The applicant has onlyhighlighted and reiterasted the
averments made in the original apglication.

We hsVe heard the learned counsel Shri R.K.Relgan
earlier who gave a statement at the Bar that 3 similar case.
is pending of another employee and sO the case was zdjourned,

Subsequently, Shri Romesh Gautam argued the matter and also

filed written arguments but on the date of final hegring
Shri Gautan could not present himself and counsel for the

respondents was resent. The counsel for the respord ents

has filed a copy of the judgement of O.A, 493/91 dated 21st
N
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April, 1995 decided by the Principal Bench in the case of

Rangal Sainv/s UL gnd Ors. in which also Sh. Mangal Sain
challenged the order dated 25.1.1991 which ‘according to
said petitioner amounted to his reversion and he sought

direction that he be deemed to be continued on the post of

Booking Clerk on a regulsr basise. In that case also, the
petitioner was holding the post of Booking Cierk since November

1783 but he was not regularised and was being replaced by

selected
other/ candid ates. In that casejthe Principal Bench: considered

a number Of judgements and ultimately placed reliance on the

case Of State of Haryana v/s. Plara Sindh - 1992(3) SLJ

Page 34 ard Dr. A.Pargaonkar Vs. 3tate of Maharashtra -

JT 19945) SC P. 378 where it is held that azd-hoc appointee

has to make way for a regularly selected candidates

irrespective of the duration for which such ad=hoc¢ aPpointee
' . not

functionss In that case also the petitioner was /aPpoired

by the canpetent aguthority,but was merely put to work as

Book ing Clerk on ad-hoOc basis through a purely local arrange-

ment, by sanebody who was not the chbetent authoFity tdo so
andd the relief I ayed for was disallowed amd the interim
order was vacatede The facts of this caSe are also similar to
the same ingsmuch as Shri Mangal Sain was also belonging to
the reserved categorye. He 3lso joined 3s a Waterman on
group=D on 6.5. l@?*fl, thgs, the facts of this case are fully
covered by th.e latest decisiOﬁ referrad to asbove in which
the impugned order Of 25, l. 1991 has been upheld. We are in
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full agreement with the ratio of that case and thus the

case Of the agpplicant also dgserves the sgme fate,

However, we have considered the written submissions
‘made by the applicant®s counsel. The contention of the
aPplicant's coaunsel is that under rulell4 of IREY stipulates

that there will be reservation for 3¢ and ST candidates

in all promotion from class-IV ©0 Class=III. This has not
been denied by the‘respondenta and this is glso not the
issue. It is not the case that the applicant was eligible
~having passed the selection and has been denied the benefit
Of communal roster, The applicant can only come according
t0 the rules after selection. A reserved category candidate
has also to pgss the Sel'ec;tiOn though by relaxed

stand ard. Thus the applicant canmnot get any benefit‘ only
because certain promotionsl posts are reserved for SC & ST
cand idates. In the written arguxhents Rallway Board circular
0f 31.08.1974 of reservation has been dealt at lengths
However, that is not the main issue to be decided in thisg
case. The main issue is whether the applicant who was a
group 'D' employee can be pramoted on regﬁlar basis without

/
Passing through the selection prescribed under various

circ;ulars 6f the Railway Board to group 'C' post of
Booking Clexk. Mex.;ely be_r;ause the applicant was ;503 ted to
.discharge the, function of Booking Clerk for s short-time
would not by itself entitle him for regular FrOmotiOn. The

).
3
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aPplicant was ¢0ld to be reglazced by the regularly selected

candidates by the impugned order dated 25,1.1991 and one

ST candidates Shri Birthf—g Ran Meena was appointed as
Booking Clerk at Makroli, It is because of the appointment
of said Shri Meena that the applicant filed this Original
aPplications Though the applicant was working as Gateman
and was alsoO directed to be reverted but because of CCP

NOo, 171/91 decided on 23rd September, 1992 the respondents
have allowed him to éOntinue with effect from September,1991

as Booking Clerk in view of the interim order passed in

the present original application. The applicant cannot get

any benefit of the interim order and has to estsblish

that he has passed the selection in the promoticnal quota

of departmental candidates 33 1/3% or has reached the seniorit

stage tC¢ ctne within the 10% quOta reserved for promotion,

The aPPlicant‘has not appeared for the selection of Coaching
CGlerk held in 1986 and his pretext that he was never called
for to appear in the said test cannot be accepted. He has
not been "uS'i'n:g " the opportunity made availagble and even if
he was not given the opportunity as alleged, admittirg
for the sgke of asrguments, the applicant should havé at that

time represented against the same or sought a judicial
review of the matter. The applicant having not done so camot

on his own lapse claim that he should now be regularised,

L



The applicant ofcourse has Pas sed the Goads Clerk examing-
tion but ultimat-ely he was not empanelled snd the

respondents have with their counter filed 3 list of

empanelled candid stes. The appli;cant has nét challenged

in any manner that he was arbitrarily ignored though he
qualified to he emp;nelled. That is not the issue also

in this case. The contention of the applicant's counsel
that the applicant 'canndt be reverted where direct recruite
ment jcins is not acceptable in view of the decision of the
case of 3State of Haryana V/s. Piara 3ingh ( Suprs) ad=hoc

/
apgointee has no lien on the post and he can be replaced

by duly selected candidate and not by another zd-hog

employee, By the impugned order, the applicant was replaced

by -the duly selected candidate and the applicant on that
account cannot challenge "the selection or deprive the
selected candidate for promotion against the post held by
him.

The learned counsel has referred to certain decisions
of the Tribunal but in view Of the latest authorities already

referred to in the case of Mangal Sain v/s UFI(3upra) cannot

claim regularisastion without passing the prescribed pre-
appointnent test., The case of Frithvi Singh V/s. UL

in OA No, 1910/89 decided on 9.7.1990 is totally on different
matter. In that case on appeal made by 'Ehe petitioner

Prithvi Singh, Additional Divisional Rallway Manager
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quashed the reversion order dateg 294741987 considering
all thase facts the relief waS granted to the applicantv
Shri Frithvi singh. In that case also records were not
filed by the res,ondents before the Tribunal. T he case
of Jetha Nand V/s. UOL amd Crs. decided by Full Bench

on 5.3. 1989 was considered, There it is mentioned that if
he is not qualified in the selection test, he can still
be reverted though he Hs cOnti'nued in gd=hoc capacity fop
more than 18 months. an observations has also been‘made

that chances may be afforded togych A=hog en.loyees to

7c1ear the selection, In view Of this in Pithvi “3ingh case
1t was directed that zfter taking back the applicant

to duty as Farcel Clerk, he should be givén reasongble
opportunitl,ies to clear the selection for group 'C' post and

if he fails in the selection then he should be reverted.
This case, therefore, does not help the applicent,

Reliance has bcen placed on 3 jud jement of the Hon'ble
Supreme Court arising out of S.L.F, (SLH ) Np. 3292/87
Bihari Singh & Q&s, Vs. ’UniOrn of India decided on Septenberv
.27,1991. In that case the pronotion was made from claso=IV
staff to the higher post of class—III staff subject to their
Performance and even he was not found fit, then he should pe
reverted, The Hon'ble Supreme Court refrained to. express any
opinion regarding the promotion on the basis of selection

as no rules were placed at that time. The Hon'ble Suprene

L
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Court only considered that the promotion order indicated
that pronotee shall not be reverted unlass found unfit so on

the basis of the promotion order since they were not declared

unfit th.e reversion order cannot be justifieds In ‘the Present
case the applicant was speciltically told in the appointment
letter itself a copy of which is enclosed with the rejoinder
and the order dated 9.5.1989 resds that Raghbir Singh is’
directed to work at Makroli Station purely on ad-hoc basis.
till permanent arrangement is made, Thus, he was posted
locally as Booking Clerk and the clzim of other eligible
were not considered at that tim‘e. This appointaent letter,
therefore, itself gives sufficient indication to the counsel
of the applicant that the praonotion is only stap gaP arrangement
till pemmanent hand joilns. #hen on 25, 1. 1991 a duly selected
camrdid ate was posted, the applicant has challenged that
order, The applicant cannot dis appoint selected candia ate to
assert his claim of regulsrisation as he has been working only
0n stop=-gagpP arrangement,

The learned counsel has azlso filed j copy of the judgemen
of O.A. No. 2364/90 decided on 20.8.1991 in the case of

Amar Nath V/s. UOL In that case also there was no direction
for regularisation but only it was observed that the applicant
should not be reverted from the post of Boking Clerk unless
Ne has been given repeated Opportunities for gqualifying the
-selection test aqd he should be reverted only if he does not

qualify even after the repeated opportunities. In this reported

\



case the Principal Bench has Placed reliasnce on the caSe
of Jacob M.Futhutarambil & Ors, V/ss Kerala Jdater Authority

& Ors. (1990)(I2) SCALE Vol,I1I r 588. In a subseguent
_j.udgemen‘t the Hon'ble Supreme Court held that this judgement
does not lay a ratio and the Hon"bl-e Supreme Court in

its power under Article 142 has Observed that who are
serving on the establishment for longer spells srd

have requisite qualification for the job should not be
throwm out and their services should be regulafised as

far as possible, This direction by the Hon'ble Supreme
Court cannot be téken as a ratio in all the csses. It was

Purely in context with the case of the Keral #at er Authority,
Thus, the aforesaid jud jement also does not help the applicant.

We fird no rule, law or circular where i Class-1V

employee though of reserved category hygd beeadirected to pe

regularised and to continue on post even though the selected

-~

candidate is avasilable for replacement, The question of

reservation will srise only af ter the applicant qualifies the
selection, There is no relief prayed for in this O.4. that
‘res Fondents be directed to give other oppomtunity to the:

applicant as he did not avail of any opportunity in 1986 for

want Of knowledge or wes not being called for the selectiony

In view of the above facts and circumst snces, we find
that the applicant has no case for regulasrisation or that

quashing of the order dated 25,1.1991, we - reiterate ' -
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that” we are in full agreement with the caée of Mangal.

Sain who 3lso challenged the impugned order dated 25,1,199]
and the O.A, was dismissed by the Principal Bench by the
order dated 2Ist April, 1995. The application is, therefare,
dismis sed és devoid of m»erits leaving the parties .to bear
their own costs, and the i‘n'terim ord er of maintaining the
status~quo dated 4.3,199] is vacatedd

ég?f Vs Bl

( B.fs Hj ( Je P SHARMA)
MEMBER( A) | MBMBER (J)

ey



