Central Administrative Tribunal
- Principal Bench,New Delhi

0.A.N0.2238/89 and 0A.401/91
New Delhi this the imy4n day of April, 1395,

Hon'ble Shri J.P.'Sharma, Mewber (J)
Hon'ble Shri B.K. Singh, _Member (A)

| 0A.2238/8°

Sunil Kumar Siﬁﬁa,
S$/0 Late Shri M.P. Sinha

_Asstt. Central Intelligence Officer, v

Grade-1I (General) ingthe Intelligence Bureau
(Ministry of Home Affairs),
Government of India, -

" North Block,New Delhi ... Applicant

(By Advocate : Shri B.B. Raval)
Versus
UNION OF INDIA, THROUGH

1. Secretary,
- Ministry of Home Affairs
- Government of India,
North Block,
New Delhi.

2. Director, (IB)
Ministry of Home Affairs;
Government of India,
North Block,New Delhi. - ....Respondents

(By Advocate :. Shri Madhav Panikar)
0A.401/91

Sunil Kumar Sinha,

S/o0 Late Shri M.P. Sinha,
Aged about 42 years,

R/o Palam Gaon; ‘

New Delhi 110 045.

And employed as: ‘

Assistant Central Intelligence

O0fficéer Grade-1I (ACIO-II) (Genl),

in the Intelligence Bureau,

Ministry of Home Affairs,

North Block, New Delhi. : ... Applicant

Bu Advocate: shri B.B. Raval
versus

1. Union of India through
The Secretary,
Ministry of Home Affairs,
Government of India,
North Biock,
New Delhi.
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. SR o C/o respondent&No 2

BN e Shiri 6.8+ Sandhuy - - S
s Toa e thhe ‘then Jt.Assistant- D1rector, S
present]y emp10yed as Ass1stant

D1rectors
- Subsidiary- Inte111gence Bureau;
_ . _ Chand1garh L - :
L .‘5' ~~~~~ .-Shri-A.R:5s Iyery:

.+ the then Techn1ca1 Offacer,
N Subsidiary- Inte111gence Bureau, -
y ' o o - Tezpur
. : -Presently- emp1oyed as
. Assistant Director, IB Hgrs.
-C/o respondent No.2. T ...Respondents

v
K1

By Advocate. Shri Madhav Pan1cker.

| JUDGEMENT. _
(HON BLE' SHRT B.K SINGH, “MBMBER () o)

These 'app11cat1ons OA No. 2238/89 “and

- OA, 401/91 have been f11ed by Shri Sun11 Kumar

S1nha,. aising pract1ca\1y the same 1ssues which

" were dec1ded by the Central - Adm1n1strat1ve'

& . : : .Trﬁbuna1 Patna, by ‘the Bench compr1s1ng of ;
| Hon'ble Mr Just1ce Nazir Ahmed, V1ce Cha1rman,

and - Hon‘b1e Mr Just1ce B.R. Pate1, V1ce Cha1rman»“

- Judgement the. Hon'b1e Tribunal discussed _the
various re1iefs aprayed for in that*O.A and 9gave .-
its fina11'findings. While passing an order  the

1

Tribunal discussed the .ratio of theljudgement in-

the case of Rameeh Chander Vs Union of Indias
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as Member (Adm1n1strat1ve)~ . In this 1engthy S
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“ A.L.R.- 1986 e Cor {1173) 0 e Inoe that -

.~Judgement the1r Lordsh1p of the Supreme Court had

considered” ‘in-Paragraph 9 Rule 22 (2) the Railway .

_'Servant (D1sc1p11ne and Appea1) Ru1es, 1968 and

RuTes.Zr(Z)rzof~:the 1965 CcCs (cca) Ru1es and ~iiiu~»
held that the Appe1la£e Authority-sha1lvconsider -
as thé'matters indicated in- the appeal filed and
the submﬁssions made therein and the word

"consider! has different shades of meaning and it
1mp]1es that the Appellate Authority will' pass
well reasoned order applying his mind on the
materials and submissions made before him, in an
objective and impartial manner. In this judgemént
the Hon'ble -CAT Patna Bench had also discussed
the ratio of. :the judgement of Tulsj Ram Patel;
AIR 1985 §.C. 1416 wherein it was held that the
Appellate Authority must not only give hearing'to-
the government servant concerned but a]sb'pass a
reasoned order -- dealing with-. the varijous
contentions raisea by the aeTinquent employee in
the appea1 and such reasoned orders will insﬁire»

confidence in the decisions given by the

‘Appellate Authority. In Tulsi_ Ram Patel,it was

laid down that an objective consideration is
possible only if the delinguent servant is heard

and given a chance to state his case and to

. satfsfy the authority regarding the final orders

that may be passed on his appeal, and that
consideration of fair» play and justice also
require that such a‘persona1 hearing should be
given. The audi alteram partem rule envisaoes

i

that; Iy »
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: (1)“§:lg@Fﬁ§~é¢har§e§-AQQMhﬁhicated to' a delinquent

. emp1oye§-'sh§u33 be c1e$r,énd'pkecisel'and

'fnottvague4§"””£ 

(i) : He - should be given adequate opportunity te

'state his defence in writiné and also in

- persons -.and. - -

(i171)- -~ After ‘hearing the applicant 1n-person- and -

also ‘'going-through the submissions given by
-hit  the. Appellate Authc ity whose powers
. are .far, -.wider_ then that of.

the Disciplinary Authority will pass a

reasoned-order. -

2. The rule- 27 (2) is the relevant rule

incorporated in CCS (CCA) Rules for consideration

~of an appeal and in view of Rule 29 (3) the

revision also has to be considered as an appeal &
the revising authority is - required to pass
reasoned order meeting all the contentions Bf the
applicant raised in the.revision petition. While
discussing the CCS (CCA) Rules the Hon'b1é
Tribunal quashed and set-aside thé order of that
0.A,.No.62/86 (Annexure-1) which cohtained the

order of the Director of the Intelligence Bureau.

3. While quashing and setting- aside the
order and remanding the case for a fresh decision
oh the revision petifion filed by the applicant

the Hon'ble Tribunal directegh that the revision
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§hpu1dEbe’ tkeétéd aé}an appeal under Rule 29‘(3)

~of 196$;rﬁ155* and hé was directed to dispose of -

the métfgr“ in thefsémé‘fashion. While setfing
aside thé;?é(der- ifﬂ.ﬁas“further. observed that
there was ﬁd negessify to consider Annexure 14 or
the'enquiryﬂa{eportv of. the Enquiring Officer on

merits relating  to the charges. The revising

“authority was asked to consider the contentions

of the applicant relating to the charges and
order vide Annexure I on merits and he was

directed to pass reasoned order relating to each
X ,

of such contentions. It was further stipulated -

that since Annexure 1 was being set-aside the

revising authority will take his independent

decision on the various charges and on the merit

of the Orderi of the Disc5p1inary Authority after-

giving liberty to the applicant of personal
hearing {n the matter, and he will pass orders on
éach contentions of the applicant as mentioned in
his appeal and decide revision application along
with the supplementary revision aﬁpiication
according to 1law keeping in view the various

decisions - of the Hon'ble Supreme Court

particularly in the case of Ram Chander (Supra)

and Tulsi Ram Patel. In the concluding paragraph
the Hon'b1e. Pafna C.A.T. clarified that “the

final orders havg been passed by them on the

_ point that the Joint Assistant Director and

Assistant Director are . of equa1 rank and both
are Disciplinary Authority for ACIO-I and ACIO-2.
The Tribunal has also given finding that the

suspension was legally justified.It observed thus
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{3)2.. "As " the. order, Annexure-1, is-

being - set- aside, it is not

necessary --- to = consider -
-Annexure-14  or - the Inquiry
‘Report of the Inquiring Officer
on merits relating to the
- charges.. - The=- Revising

authority will _consider each
contentions of the applicant
relating to the charges and
orders.- Annexure-1 on merits

- and will pass a reasoned order

relating to each of such
contentions. As Annexure-1 is

beihg set aside-the revising.

authority -will take his
independent decision on . the
various charges and on the
merit- of the order of the

disciplinary authority - after

giving opportunity to the
applicant of personal hearing
the matter and he will pass
orders on each contention of
the- applicant -as mentioned
above and decide the revision
application along with the

_ supplement revision application

according to 1law keeping in
view the various decisions
cited in this judgement. For
the sake of clarity it is
pointed out that the final
orders have been passed by the
Tribunbal on the point that the
Joint Assistant Director and

Assistant Director are of equal

rank and both are disciplinary
authority for - - ACIO-I  and
ACI0-II. The Tribunal has also
given a final finding that the

- appointment of A.R.S. Iyer as

Inquiring Officer was justified
and that as the applicant did
nhot appear before the Inquiring
Officer he was justified to
proceed with the proceeding
against the applicant ex parte.

. The Tribunal has-also given the

final finding that the Inquiry
Officer gave -~ reasonable
opportunity to the applicant to
appear at the proceeding but
the applicant did not care to
appear at the proceeding.

As the Tribunal has given a

finding on the aforesaid points
awaiting authority will only
consider whether the Inquiring
Officer has given a finding on
the materials produced before

@
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“him- during. the - 5nqu1¥y and v

) medical claim of Rs.53.05 the

whether - he has correctly made

. the... reference--. to those
materials. and whether on the
materials-  charges .- are
established. He will also
consider. - whether - the -

~disciplinary authority has

passed his dJecision on the
various materials produced and
whether - he- has discussed all
those -materials and the
revising authority - will
consider the contention of the
applicant relating to the
merits of the charges and also

relating to the merit of the-

order, Annexure-4 and in this
connection he will consider the
varjous contention= »of  the
applicant and will .iscuss each
contention of tne applicant
after giving opportunity to the .
applicant of being heard and
than a fresh order will be
passed by the revising
authority.

The question relating to Relief

7 (i) also - cannot be
‘considered at the stage till

the revising authority passed
fresh order. -

Relief 7 (v) claimed cannot be
entertained in view of the fact

that . the applicant has already ‘

joined at Tezpur after the
transfer order and I  have
already’ held above that the
transfer order after it has
been carried out cannot be
challenged.

As regards relief (iii) the

~

applicant has filed Annexure 11
which is the cash memo from
Tezpur  for Rs.53.05 dated
12.12.1983. 1 felt that the
Assistant Director was not
justified in rejecting this
claim. The receipt being a
genuine one payment.of Rs.53.05
cannot be withheld.
Respondents are - directed to
make payment of this amount of
Rs.53.05 paise to - the
applicant. The claim of
interest on this  amount is

disallowed.” lﬁig-——”’/,

A ‘
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“’a;j'»4r - fThé3méttérkhas;a1ready been-gone in depth - ...

c.by‘cooﬁdina;e_w58enchf:6fzé;this-wlribuna1 and, 'z

< therefore, the principle-of res - judicata will

'=operate*ﬁnﬁ.this:casq;Section 11.of the CPC 1lays-
" down that no Court shall try any suit or issue in -

7 which the":mattér’“dirECt1y and substantially in

issue has been'adjudicated upon in a former suit
-bet@eenvfhezﬁsame-parties. The former .suit shall
denote‘ a suit which has been decided prior to
the sgit' in. question whether or not it‘ was
neressitated prior thereto. The law has been
| fully laid dbwn~ﬁn case of Gurdev Singh vs Union
Territory qf Chandigarh  (1986) . 2» S.L.J.
(C/A.T,), Ganesh Prashad Bhatt Vs Union of Ind%a
(1987) 2 ATC 177, M. \ Prakasam vs Southern
Railway (1988) . -6- ATC 251; if those writ
petitions in which a similar right was claimed
- has been djsmissed,'.or suit of declaration in
respect of an identical issue has been negatived
then the priﬁcip}e of res judicata thch applies

to all judicial proceedings and not only to

suiis as mentioned in'Section 11 CPC would apply

tﬁat_the applicant has no subsisting legal right
to maintain an -application under CAT Act 1985.
Although, the provisions of the CPC do not appoly
to writ:petitions, pricniples of resjudicata have

been held to be applicable to writ petitions as

well as to suits. Law has been clearly laid down .

in the case of Daryao Singh Vs State of U.P.;
A.I.R. 1861 S.C. - 1457, in which it was held
that the binding character of judicial pronounce-

ments - by  Courts of competent jurisdiction is

-
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 §&um.anressentia1h ﬁantiéfArulc.of'Taw-ahd the rule of
- law obvﬁous1y:,is the basis of administration of
§f3?"justicé.g9bjeg£ to appeal and it being ahénaed or
set~aside, .a judgement is conclusive as between
. the ‘parties and their privies and is conclusive
evidence against all the world of its exigtence, :
date ;nd--legaT-~consequences. Thus, on general
. considgration of public policy, the rule is
applicable - to ;rit petit{ﬁns though it was
c1afifiéd. in. the aforesqid judgement that the
rule can be invoked =iy where the earlier
"decision was rendered by a Court of competent
jurisdiction, and there was a dispufé akin to
the présent one before the Court which was
judicially determined.
~
5. Part 8 of the CCS (CCA) Rules 1968 deals
_with the revision and review in 25 (V), it has
been 1aid down that the Appellate Authority may
at any time - either on the basis of the
répresentation filed by the de]inéuent employee
or on its own motion or otherwise call for the
records of an enquiry, can revise any order made

under these rules;
(a) - Confirm, modify or set-aside the order, or

(b) Confirm, reduce, enhance_or'set—adﬁde the
penalty  imposed by the Disciplinary
Authority, or imnpose any penalty where no

penalty has been jmpose' or

d;
)



"ﬁué¢ﬂxc)wa~w:§emitvwifhe: case ‘tb‘ - the Discip]ina-n*y%-«w"a

Auihority- which - madg the order or to any

other  authority to -make such further
enquiry as it . may consider proper in

Athe'rcircumstances of the case, or

(d) Pass such. other orders as it may deem fit
- provided:--that . no order .imposing or
enhaﬁcﬁng any penalty shall be made by
¥y . revis.ing - -authority unl ess( the govermmt
servant -has been given a reasonable
opportunity for making représentation
againsf the penalty proposed. Where it
is - proposed. to impose- any of ' the
pena1tieéz spe?ﬁfied in clauses 5 to 9 of
Rule 11-or to enhance penalty imposed by
. the order sought to be reviéed to any of
the penalties spécified in those clauses
and if any enquiry has not already been
held in--the case then no such penalty
shall be imposed except that affer an
-enquiry is held as laid down in Rule 14;.
The Government df India ﬁnstructﬁéns 0.M.
No.11012/15/84 Estt.(A) dated 15.7.1985
lays down that an application for
revision- shall be dealt with in the same
manner as if it were an appeal; 29 (a)

deals with the review by President.

6. A perusal of the ordersheet of the

Hon'ble CAT Patna Bench will indicate that the

matter was remanded because iz felt that the

‘/ SR ET)) : | @
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_app11cant had not been heard oh account of ‘ex

et

parte enquiry-- though “the 1earned Vice Chairman -

.pres1d1ng ‘over the'.Bench. did feel ex parte

enqu1rynwas‘-justified because- of-the reluctance

- oh the part of the app11cant to part1c1pate in

ity But the operat1ve para indicates that . a
direction was given to the Director, Intelligence
Bureaq as révisiona1- authority to consider- his
revision as -an appeal and also to grant hin
personal hearingwregérding the-submiésidns made
by him and .that»~hé was directed to take a
decision 1in good faith based on an objective and
impartial consideration of the matter beforevhim
and withoht any - bias. No second enquiry was
ordered. Ontly the order of the . Appe11a£e

Authority was quashed and the Director (IB) was

-asked to discharge his obligation as envisaged in

- 29(v) of the CQS(CCA) rules since it was felt

that the obligation had not been duly carried out
and while doing so the direction was that he will

observe the principles of natural justice and

- pass order strictly according to rules in good

faith and honestly. In the 1ight of -the
aforesaid. obéervatﬁons we have to analyse the
fresh orders passed by the Director, Intelligence
Bureau on the . directions given by the - C.A.T.
Bench Patha. This chordinate Bench . is not
concerned with the various arguments advanced by
the 1earhed counsel for the applicant on those
points which had been dea1t with at 1en§th by CAT

Patna Bench in their judgement dated 30.10.87

b

s

b e mem
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since'th§~'Bench had given jts findings on the

various.-issies. raised by the applicant in the

aforesaid 0.4.

Pt "Inpp-replg to: the. various  arguments
advanced by. the learned coun§e1 for the app1icant
for days. together- the learned counsel for- the
resﬁbndents 'cohfined to'the'directions given by
CAf Bench Patna-- and pleaded that-the applicant
had beén aggrieved by the competent revising
authority before pﬁising. fresh order dated
7.11.1988. The -averment of the applicant that
the Director (Intelligence Bureau), passed the
order vide ’No.l?/C43/85—Diaéipline (45)-2 dated
7.11.88 withqutl'giving a personal hearing and
reasonable  opportunity to thé app1i;ant is
totally fa1se and he vehemently argued and gave
the date on which interview was granted to him.
The various averments made by the learned counsel
for the app]jcant were denied and rebutted bQ
the learned counsel for the respondents.. He

vehement1y. argued that the applicant was gﬁveh a

. personal hearing as is borne out by his admission

in Para 4 (12 & 13). It is further_argued that
there was ho malafide or I1.P.S. cadre fraternity
as repeatedly hammered by the learned counsel for

the applicant influencing the mind of the

| Director (IB) in passing his Review Order.  And

that -the: D.I had been vio]atéd in all the
directions given by -the CAT Patna Bench.

According to him the Review Order is not a mere

ey

e et b 4 — e et



R

(13)

L

paraphrasingt&~of@«thé ‘order - passed- by  his
predecessor but - if_is a reasoned and speaking

©order.. - -

8. -~ The - Review «Petitioﬁ filed again by the
épp11cant is-at.(ﬁnnexure MP-34)at pages 86-105
of the paper book. Annexure M.P.36, Annexure
M.P.35 is a memorandum returning the réview of
the ordér of punishment of removal from service
imposed on him by JAD Tejpur and with a direction
to submit . an appeal against the oirder  of
punishmeﬁt to DD-, SIB,Tezpur under rule 26 and
the CCS (CCA) - Rules 1965. Annexure MP—36' dated

15.5.95 is . a Memorandum addressed to the

applicant returning his representation and asking’

him to file an appeal; finally M.P.37, is the
order passed by < the then Director,Intelligence

Bureau, Shri H.A. Barari while qonsidering this

revision petition 5.4.85 and a supplementary:

revision petition dated 6.4.85 against the
order.of disciplinary aufhority.The revisional
authority. Director (intelligence Bureau) stated
in hi; order that he was téking a lenient view of

the case and observed thus:

"However,- keeping in view his 15 years'
service in 1.B., 1 take a lenient view of the
case and modify - tHe punishment.-of removal from
service to reducfion to lower post of ACIO-II(G)
until he is found fit by the competent authority

to be restored to the higher post of ACIO-1(G).
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‘He is reinstated in the Tower post -of ACIGéiilé):T:$__
from the  date he-réports for duty-at SIB Ajzawl.

0n-reductioh, his-pay will .be- fixed 'at-,the

maximum--of - the»pay-scaie of ACIO-II(G) j.e. - at =

Rs.600/-- p.m. --- in-~ the - pay scale.- of

Rs. 425-15-530-EB~15-560-20-600. - On re-promotion - -

to the higher post- of ACIO-I(6) -his seniority

will. be decided -from the date of re-promotion and - .
pay on re-promotion wi11 be fixed as per normal

9. - It - was -this Order ‘which was under
challenge before CAT Bench Patna which passed the
Orders remanding .the case to the then Director,

Intelligence Bureau Shri M.K. Narayanan.

10. .- The orders of Shri Narayanan are Annexure-
R-2 ené1osed with. the Counter. Shri Narayanan
has ana]ysed':thev;charges levelled against the’
applicant and the findings‘arrived at by the I.0.
and the punishment- imposed by the Disciplinary
Authority which ‘was subsequently modified to
reduction in rank -from the post of of ACIO-I
Grade to ACIO Grade-II Mr M.K. Narayahan in Para
5 has again considered direction of the CAT as
stated iﬁ Para 5 of his orders (Annexure R-2)
that he gave .personal hearing to Shri §.K. Sinha
on May,12-13,1988 and had gﬁne throﬁgh the
revision petition and the records of the
disciplinary proceedings. In Para 6, it is

metnioned that Shri S.K. anha 4CI0-1 after

initial hesitation . moved to izjgji’fjf avoided
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_.taking-chargé of Storesldespite-repeafed Qritteanwf‘

uinstrupt%on51~-8hrﬁ Sinha had also come to'notice

for fabricating . false and malicious stories,
making wild. a11egations‘and using derogatory and
objectionab]e; language in respect of Senior:

Officers. . He Has-then described the chronology

of events how Shri Sinha was placed under

suspensiona'w.e.ﬁ: 29.04.82 for defiance of the
instructions and held guilty of using derogatory
and ob}ectionagb1e 1angua§é e ggainst his
superiors. He ha: referred to the ﬁemo of
charges.served on him dated 9.2.1984 and the
charges are enumerated at P-66 para 2 of the
Qﬁnexure R-2 and.these are four charges. After
giving chronological histo;y of various charges
served on him and the enquiry conducted by the
I.0. and his findings and the order of removal
ffom service ,subseqﬁent1y modified to reduction

in rank etc which ' were all Tooked into by CAT

-Patna Bench, he has mentioned that Shri S.K.

Sinha was informed that in view of the final
order of the Hon'ble Tribunal Patna Bench on all
the issues, no purpose will be served in

repeating same objections and same issues. again

and again before him, since these jssues at p-17

had already been judicially determined by a
competent court of law and he was also told that
ifvhe had anything new what had not already been
stated befqre "the Hon'ble CAT Patna Bench he can
do so and due Weightage would be given to it. To
this Mr Narayanan has stated that Mr Sinha

replied that he has nothing to add except that he

\/
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VAwhad~gooda>reedrdéithrough~ out -his -service " and

desired that his entire. record-be ;takén into

o , ,
- consideration along with‘his-Revision Petiion for -

proper,décision;:-= The . Director,Intelligence

~-Buﬁeau, Mrij.K.us~Narayénan held ine view that
_since charges from 1 to 4 had already beenAproved

. by documentary- evidence during the proceedings

and Shfﬁ S.K. - Sinha dﬁd not denQ , the
authenticity of - the relevant documents and as
such the charées mentioned at Sr No.l to 4 were
held provgd beyqnd any shadow - 6f_Adrubc. Mr
Narayanan in the operative part of His order said
that he was. also- taking a lenjent view of the
case and that He was reducing punishment of
removal from service imposed on Shri S.K. Sinha
by the Jt. Assistant Director, SiB, Tezpur. to

reduction to a lower post of ACIO-II(G) until he

is found fit by -the competent authority to be

restored to higher post of ACIO-I1 (6). On the
basis of theése orders Shri Singh was reinstated
in the Tower post of ACIO-II(G) from the date he
reported . for duty at 1B Headquarters, New Delhi
aﬁd his pay was- to be fixed at the maximum of the
pay §ca1e of ACIO-II(G). On repromotion to the
higher post . of ACIOQG, his seniority will 'be
decided from the dafe of repromotion and pay on

repromotion will be fixed as per normal rules.

11. A perusal of the orders will indicate
that Shri Narayanan has recorded the reasons in
compliance to the directions of the Hon'ble CAT

Bench Patna. The applicant was asked to raise
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which should be taken into consideration before -

1

' -eaﬁw;won1yasucheaissueééﬁh{Eh-had not been egitated by -

h1m before the CAT Bench Patna.-- He was asked
whether he “had- anyth1ng new to add and what had

a]ready not .been' dec1ded judicially - be a

vCompetentAn£ount&mand his reply was that he had -

nothing else to -add except that he had a’ good"

service. . record -prior to his removal from service

. passing an orders - It is - presumed that the

Direcotr, Inte11igence Bufeau must .have taken
into consideration his service record and that is
the reasoh why he paseed the order that his pay
as ACIO-I1I . as.even on reduction will be fixed at -

the maximum of the pay scale.

12. - The . respondents are directed to follow
this order of the Director,Intelligence Bureau in
letter. .and spirid- and he should be given the
maximum of the pay scale adm1ss1b1e to him along
with three stagnat1on 1ncrements in the maximum
of that pay sca1e since he has not been promoted.

H1s-case for promotion in the . Tight of the

observations of Mr “M.K. Narayanan should be

- considered by the respondents - immediately by -

holding a revies, DPC and taking into

. consideration the-past and present performance to

see whether he is-fit for promotion. They should
also fix his senier%ty eccoroding1y. Once he was
-reTnstated in service the past service cannot be
wiped out’ and,  -therefore, his entire length of
service.wi11 have to be taken into considcration

for purposes of promotion when he is found fit by
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.vé»-nja;révigﬁ}ﬁbgége—Hé~shode be promoted from a date
3‘_takin§'info“-Eonsideratidn his total 1length of

-sefviqéﬁaﬁdffrom.a date decided by review DPC.-

~
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13. . As regards the quantum of punishment this

Court-cannot- exercise the power of the Appellate - -

Authority and cannot intérfere in the quantum of

punishmént as has been held .in the State Bank of

India and Ors Vs Samarendra Kishore Endow & Anr.

reported _in J.T 1994 (1) S.C. 217, decided on

18.01.94. In *'%.s judgement the 1aw has been

clearly 1aid down that once misconduct is proved’

onh the part of the employee, the Tribunal or the

~ High Court has no poweﬁ to substitute its own

discretion for that of the disciplinary
authof{ty. The High Court or the Tribunal has no
jurisdiction to impose ahy punishment to meet the
end of justice. - The Supreme Court exercises the

equitable Jjurisdiction under Article 136 and the

"High Court and Tribunal has no-such power or

jurisdiction. In Madhavo Singh Daulat Vs State

of Bombay,- A.I.R. 1960 Bombay 285, the law /has

been Taid down that it is for fhe employer to
judge the work and conduct of the employee

working under him. The test in each case will be

. whether the servant is conducting himself in a

way inconsistent with faithful discharge of his

_obligations undertaken'by him either expressely

or impliedly in accpeting the service. The
ﬁnconsistency may arise on account of any acts of
the servant either in the <course of his

employment or outside it, which injures or has
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:freputat1on.‘ There 1s no-reason - why we should not - --

;:app1y th1s pr1nc1p1e to thé government servants.ﬂagQV:Z‘_.-

r‘71;3There is . ~on1y -one - yjtgls,d1fference- betweenf:.ffzf'

f‘f“pr1vate.ahda pub?ﬁe servant-which. has to be -képt:v .
-in-view.-  In- case of private servant it fs--thé

o masfer~whos;inm«hisc-dwn-discretioh -decides-: the -

question ofq'discipiinary.,action to be taken

against the -servant.- In the -easen-of»rpub1ic-~~

servant or a -goverhment employee it is nat the

T \master but certain. off1cers of the saie¢ master,

AL s
AR

Pres1dent or Governor as the case may be,. who

- decide the_‘questioh and their-powers in that .

respect are regulated by the Act or Rules framed

under proviso to-Article 309. - -

14. . In. the -instant case it was expected of

the.péiitioner - -being a  Senior. Officer ACIO

Grade-T to behave with civj]%ty and courtesy and

not to use - derogatory and intemperate 1énguage

against his superior Officers or to make wild and

-malicious aT1égétﬁbnsAagainst them. A perusal of
. the pleadings on- record -and various Annexures
’~ffi1ed-by-both, the: applicant and -the respohdents,
"= 4t is clear _that--his behaviour was far from

.§atisfactory - and- that a11‘through he had been

behaving . rudely insolently and -at- times his

- behaviour- -bordered- on  indiscipline  and

insubordination. - There 1is no doubt that the
appiicant -has -conducted himself in a way
inconsistent with faithful discharge of -duty in

as much as he even defied the orders in regard to

 [1
.
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b theutékihgw§QVQr§chargeAqffthe storeé.» And"—fhi§':;'

went contrary ﬂtq5the disciplined force in which z

he- was wonking,méijhis= has.beenmcontrary to -fhe

rules of JnteT]igenéé Bureau. ‘in which he was

serving.¢+-Hiéﬁ;behaviqur, his language, and his

»fte1egramme$ ‘sent --did use language which can be
'described,'asﬁ intemperaté and not worthy of the
position that he.was holding. Such a conduct is

" not-expected * and-is 1ikely to bring disrepute to

the functioning -of the_InteT]igence Bureau. He
had;~therefore,lexposed himself to a disciplinary

action., - His conduct to say the Tleast was

certainly - blameworthy and anything that Iis

unworthy< or unbecoming of a government employee

-is punishable under the CCS (CCA) Rules. What |

type of cbnduct. the,_authorities will consider
suffﬁcient1y‘.b1amewdrthy to merit dismissal or
removal, 1is vesfed in them. As a»mattér of fact
the State - has - been »invested -with absolute

discretion in this respect. It can demand a

-certain standard--of conduct and-behaviour from

" Government servants not only when performing
, _ b

fheir~officié1v duties but in their private lives

as well. As has been held in Lakshmi Narayan Vs

District - Magistrate AiR 1960.A11ahabad 55; the

judgement was given by Hon'ble Mr Justice S.K.
Dhawan. . In another case Shri NY Moorthi Gowda Vs
Principal  (1982) 2 SLR 372 Karnataka, a
particu1ar Sten&grapher after specific direction

did not attend the home Officé of the Muncif to

take down the judgemen{ and orders on a- Sunday:

which was a holiday and he tpok the plea that he

[N
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waslunder:<no vob1igationi'to attend to work -on-- .
holidays. - It was-held that the whole-time of a-

government:'servéntf-is at the disposal of 'thé

: Government4y“whichw-bays him his salary and < --

I

specificatibn of- Office hours, dec1arafioni of -

'holidaysw,does;-net entitle him to claim that he:~

has no obligation-- to discharge - any duties . -

pertaining - to - his Office either after Office

hours or duringaho1idays, if exigency of service

- s0. requires and -thus: the servant was found guilty

of dereliction .. duty and misconduct and
disciplinary proceedings were initiated against

him.

15, - A perusa1~of the record shows innumerable

acts of omissions - and commissions on the part of
the applicant for which he was proceeded and
there has been a judicial prononucement about

validity of Appointing Authority; about the

‘appointment of 1.0.3 about .the disciplinary

authority;  and-about their findings. The only

lacuna-that remained was that the order of thg

- Appellate Authority was not considered a speaking

one and that is how the Hon'ble CAT Bench Patna

. remanded the case for a fresh -look into the

- matter and giving opportunity  of  personal

hegring; The applicant was given 1iberty on two
consecutive days 1.e. 12—13 May,1988 but he
declined. to add~ahything beyﬁnd what had already
been agitated by-him before the CAT Bench Pétna;
He.on1y'stated .uthat' his prévious record of

service should be seen before passing. final
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rnot been stated».anyﬁbgre thatEﬁ}Z

d1d not cons1der==the serv1ce record Lor h1s past*LJ

R performance.§ before pass1ng : the f1na1 orderginaf

reaff1rm1ng the reduct1on TS rank passed by h1

‘53;1 predecessor in Offnce Shr1 Barar1e and on1y§;;ﬁ;

d1rect1ng that his pay: shequ be- f1xed at thefﬁéfi.fai

B

maxwmum °f the pay - scale as I have a1ready stated} }32;?'
~Ane the foregowng«»paragraph that the app11cant 1sﬁ;;<}
ent1t1ed to “be. f1xed at- the max1mum of the pay;u-€ .
scale in the grade ACIO- II and- that he- would also'

.+be ent1t1ed to three stagnat1on 1ncrements which -

LW

@wva~are»due¢toah1m»from the date he wae reinstated in-
. service. - .The -impugned order therefore do “not
“X . callfor an interference except as - indicated

» .. above .and hereinafter.

- iG.»wa.Ihe'respondents will further consider his-
case for ‘repromotion to the Grade of ACIO—I- on
the basis - nof. “his “record  of- service by
constituting ha'~review DPC. It has also :been

45\“/1 : : r@ﬂ,“ stated~in-othev ﬁoreeoing paragraph thatTAarter-

re1nstatement -his prev1ous service wh1ch he has
i -rendered- as _ACIO-II and ACIO-I- cannot be n1ped~;

- out and therefore, these w111 count for purposes
of.h1s seniority.: Tak1ng a11 these aspects. 1nto-'

3 consideration ‘the Review DPC should 1mmediate1y
be.heldifor aeseesment of‘his caee for- promotion -

'_for~the£Grade‘of ACIO-1 and for refixation of his

_ seniorityudtakﬁng~ninto consideration the¢—entirer

-Jength'of=seryice=as ACIO Grade-II and 1.
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| 17, _We have- also considered the reliefs -
prayed for by tﬁe applicant infOA.N6.4b1/91. For
the reasons- Jiscusséd in the *. > body ‘of th.
judgément,« the - reliefs brayedﬂ for. -cannot- be
" granted. These reliefs overlap the reliefs
prayed forl ih; the 0A.2238/89. A copy- of the - S
J judgement be p]éced in the gther file. |
18..  With these directions both these OAs are
disposed of but without ény order as to costs.
S s __‘M_MW/,;\,M_ e
i Tl R i} . -
T —-v‘r .s ~F —\..—1.( -~
(B.K. Singh) SR (J.P. Sharma)
Member (A) - . Member (J)
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