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1, Whether Reporters of local pdt>er& a-i, :

to see the Judgment?

To be referred to the Reporters o:e i-rc.2,

JUDG^IHNT

(of the Bench delivered by Ytoci^ i:&"e
Kartha, Vice Ghairman(j))

This is the second time that some J? i,;

General (DDGs) of the Indian Council of

Research (ICAR) are before us being f

decision of the responaents, paitlculaTli- iyH;

Union Public Service Coraiiission (UPSC)^ o: r^r-:

them for personal talk to adjudge thei . ..v:-: 'J : :

the post of Director Genera3£^caiTwSeciv .
Ol^
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2. The post of Secretary, Department of ^gri: cJ I

Research a. Education' (D^^RE)-.cum-Director G«ner':J,.

Indian Council of Agricultural Research (iCAr) . •

vacant with the retirement of Or, iN.S. P.andr.a-.,:;-, tr e

last incumbent of the post, w.e.f,

Ministry of Agriculture, Department of ^aricu

Research £. Education, thereafter issued a ?

dn 5th April, 1990 to the effect that .Shri SvK,

then Secretary, Department of Agriculture g, "

will hold the aaditional charge of the po&t w?-

Secretary, Depaxtnent of Agricultural ReseaJ i;i'.

Education and Director General, I.G.A.R. in

to his own duties w.e.f, 5.4.1990 until f

The said notif icatio'n was issued with the ,

the Appointments Committee of the Cabinet,

3. Dr. R.M, Acharya and five other collejn^k:: cc

who are wrarking as Deputy Directors Genera il in

and were the aspirants for the post of DG» ^

DARE, filed OA 1452 of 1990 in the Tribunai on L-'l

seeking the following reliefs;-

(i) Issue of a writ, order or directio*} pa.v"\

a writ in ^the nature of mandamus •Ir;;; U.-.-

Responaents that the post of Direccc'^^' ::

(IGAR) and Secretary (DARE) to be

accordance with past established/noi iss

in view the seniority, merits, res©c<rch
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• management experience of Scientistsj

(ii) issue of a writ, order or direction in thf ,1 run a .

of certiorari directing the responcents j'-

produce the records before the Hon'ale T:.jyi

relating to appointment to the" post of {/Xr:

Secretary and the proceeding be quash6d .vcici"

has ignored the claims of eligible senior ffjTMiv.

Scientistsi

(ii^ To pass and order for appointment to zLa ^ >•'

EXa (IGAR) and Secretary (DA.RE) from ariicnysi,

roost Scientists by an independent and ---bs :

search committee from major discipiins;.:; •-•j;::'

(iv) Pass such other order/directions tlva

Tribunal may deem fit and proper,

4. OA 1452 of 1990 was disposed by judgrow;v;

17,8,1990 to which both of us are parties,.

5. No rule or regulation, or guidelirje n

down for selection to the post of Secretor y :>Vr£

DG» IGAR, The practice hitherto followed .i:;

constitute a Search Coramit tee consisting cf amir,,?::

persons in the field to recoiraend a suit-^s

for appointment as Secretary, DArh and .(>i|; ^

process for selecting a suitable person

October, 1989 and a Search Committee wa^ r: ..
•m
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in January, 1990 with Dr. M.S. Swaminathan, foxmr

Director General, International Rice Research

Institute, Manila, as its Chairman and the foiiovdng

persons as jiemberss-

1. Dr. Harswaroop Singh
Member (Agriculture)
Planning Gommission.

2. Shri J.D. Sethi,
Member,
Planning Commission.

3. Dr. T.N. Khoshoo,
Ex-Secretary,
Department of Environment

4. Dr^ S. R«machandran,
Secretary,
Deptt. of Biotechnology.

5« Dr. A.B* Joshi,
£ X.-Vic e-Cha no e 1 lor,
Mahatma Phule Agricultural university«

6, At the tinis of filing of OA 1452 of 1990, tb«

respondents had not finalised the selection of a

suitable person for appointment as DG-cum-Stcr^^t-^rf j

dare. The IGAR is a society registered under tfct

Societies Registration Act. It is entrusted with

the responsibility of managing research institutions

in agriculture, animal husbandry and fisheries.. It

is also entrusted with the responsibility of fosterimi

and supporting the growth and development of trm

agricultural universities. IGAR administers 73

research institutes, 4 deemed Universities, 70 «il

India Coordination Research projects and a vast

net'iwork of on-going research schemes throughout tne

country. It also maintains close co 114baration with

26 agricultural universities.
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7. Each research institute is headed by a Bixactoi,

who is tto administrative head of the Instit^..
the institutes are under the administrative control;.- .
of the ICAH of «4iich the Director General is t»,

Head. Apart from the Director aeneral, there are

Deputy Directors General. Directors, Project Direct'. .,
etcw> in 1GAB»

a. The scientific personnel associated with

'working of the fall under two bioad cat«Sorl«s
namely. Agricultural Research Services CMS> and ^ ,

Research Management Position (RMP) . Th« i4gri.cyltu-

Sciences Recruitment Board- (ASRB) is in charge of - ,•

lecruitroent of Scientists. It also recoRineiids-p#r&vni ^

for appointment to research management posit ions

that of the Director General, Ail

positions are filled on tenurial basis.

9, The persons who have occupied the pest of

DG, IG^H in the past are (1) Dr. B.P* Pal#

concurrently held the post of Additional Sacrfttsrv'

to the Government of India, (2) Dr» M,S» St^aaina^' #

who concurrently held the post of Secret^xv to the

Government of In<^ia, (3) Dr» 0»P» Gaut«iii»

(4) Dr. N.S. Randhawa, Dr. Gautam and Dr» Randhawfr

were the senior-most Deputy Directors General "

immediately before their elevation as Director

General and they held the post of Secretary {0^) ,

•/ . ' • \

- : • -
• •„ •!



concurrently*

10. Two principal contentions had been advameo:

behalf of the applicants which concern ths prop?'

constitution of the Search Committee and t'm !ad ;;>tfr

of selection of a suitable parson for appointme vi a;:

Director General.

11. The first grievance of the applicants was tr at

the constituion of the Search Committee .vas detdv'

In this context, they had stated that the lar-t

General, IGAR, before his retirement, had suggr-:^'>o

a broad-based Search Conmittee comprising sroirjen.t

Scientists from different major disciplines, ine

Committee constituted by the Government does nc i

measure up to his suggestion. Dr, Swaminathan, ,^^ic

is the Chairman of the Committee, anci Shri Josi i ,

Member, belong to the discipline of *Plant Brec-axug* .

Dr, Khoshoo and Dr, Ramachandran, Members^ beicr,; x-i

the discipline of 'Plant Scientists', Dr.

Singh has expertise in Agricultural Economics^

Shri Sethi's field of specialisation is Econora;'5,

12. The applicants had stat'ed that the

composition of the Committee has been tailor«ia«ae 1.:]

suit a particular candidate, namely. Dr.

In this context, the applicants had relied upon sorot'

newspaper reports in the 'Indian Express', Natijf.ca

Herald', 'Times of India', 'Hindu' and 'The
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13. The Tribunal observed that "the credentials of

the Search Committee cannot be called in question^

as the Chairman and the Members of the Committee ar«

eminent persons, What should be the size of the

Committee and to which disciplines they may belorxj,

are matters to be left to be decided by the executive ,

in its wisdom and keeping in view the overall poi-icy

considerations," ' •'

14. The second grievance of the applicants was th^t

the respondents had departed from the iong-est« tlx shed ^

practice based on seniority-cum-merit and appointing

the seniormost.Scientist to the post of Secretary,

DaRE-cum-^^o, IGto. The respondents had, howeverg

denied any such established practice. They haa stated ;

that of the four incumbents -^ho have so far occapied

the post of Director General, ICAR, only the lust

two were the senior-most Deputy Directors General

and not their predecessors.

15. The admitted factual position v/as that ini?;:i«ily

the consideration was limited to the candidates

between the age group of 45 and 55 years, but tne

President, IG^ widened the zone of considerati:)r;

by directing that the officials/candidates beyomi

55 years of age also be considered.

16. The applicants had contended that the init. el

fixation of the. zorje of consideration being
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restricted to the age-group of 45 and 55 years, was not

in consonance with the earlier practice and was cone

with the ulterior motive of favouring Dr. parada wtio

falls within the said age-group, while the seniox-cnost

DDG (the first applicant) had corssed the ypj>er ag#-

limit. The subsequent enlargement of the filed cf

choice was only an eye wash.

i?>. According to the respondents, the Search CoaTcrdttee

evolved its own criteria for determining the filed of

talented agricultural scientists to be included in the

panel. All the applicants who are Deputy Directors

General in the IGAR, have been considered by the

Search Committee along with other candidates. The

Committee's recommendations are now before the

competent authority to take final decision in the

matter.

18. The Tribunal observed that the appointment yndei

consideration being to a top level post, the fixation

of a field of choice initially and its subsequent

enlargement or the delay in finalising the selection,

cannot be called in question merely on the grounc of

alleged ulterior motives or considerations.

19. The Tribunal did not consider it appropriate to

interfere with theprocass of selection at that stag#.
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The relevant observations of the ai

contained in paras 29 to 35 of the judgment

a

which are as unders-

*29, Having'regard to the facts and c,;-
of the instant case and the legai^pos
mentioned above, we are of the opinio'i tn-si.
at this stage, no one can hazard any
that the Search Committee or tte coRif,e
authority will not act in a fair and -A-i-
manner.

30« During the arguments, a reference
to the allegation in the applic^itian ir.;..
then Deputy Prime Minister and Agric
Minister had taken undue interest in tne
candidature of Dr. Paroda, who Is staiea "o
be a Jat. This allegation has been^'leniftd
by the respondents. An allegation I.so. ;
been made that Shri Joshi, one of tb«
of the Search Committee, •'happened "c is ;•
major adviserfor Ph.D>Degree for Dr.
paroda"•

31. In our opinion, the aforesaid
are not sufficient to establish a c
mala fides against the respondents.
it is a matter of public knowledge chi-t; 'L.;:*
Agriculture Ministry is now headed iy -drnzmY
incumbent.

32. The learned counsel for the
submitted that the Tribunal may for V'-b-
records to satisfy itself as to thv i^irns---
and objectivity with which the mat'.«:£• ;?«:«:
processed by the respondents,

33. We do not, however, consider ,v: ppr;
to call for the records of the selBizion i-r.
this stage, when the matter is perixry 11 v:-

'The power of the Court in the roatti^i oi
for the record, though, wiae, hss to be sxyrc'..:
judicially and judiciously, havino
totality of circumstances. In the
circumstances of the instant case,
consider it necessary to call for 1

, of the selection.

-i. i ; ' >

i-e wf

J iW: i'Jifi' '

34. In the light of the foregoing, we .
it will not be just and porper to ir.terfei.®

^•W3th the proceifc^of selection tc t'le uo-.u •-:{
Secretary, ryi.RE-cum»DG, ICAR at t i-:ac;c .
v^en the matter is still pendirKj
of the competent authority.
to doubt that the competent authoarircy v-atk.

'hr-

proceed in the matter in s fa li
ma nner, W?e also do not see any j ;T!tx
entrusting the charge of the post of
D^iRE-c um-DG, ICAl-; to the Secret'.ii) c,
of Agriculture and Cooperation penui
selection of a suitable cancddatr b,
competent authority as a stdpgap arj

35. There is nothing on record :.*>fo

p

nci ftffis nt,

'"e .j:.' to
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displace the presuraption that the poweic
vested in the competent authority will
not be exercised in a reasonabla marsne:. ?
If selection of the person as DG and
Secretary (I^RE.) is made on extraneous
considerations or in an arbitrary menn-:::,
the aggrieved persons can agitate the
matter before us by filing a fresh
application"•

19. The present application has been filer'

the ajDove factual background.

20. Of the five applicants before us novi,
I

were applicants in the earlier case, Th.«y

inpleaded the Union of India as the fir^t .\i

Secretary to the Government of India, Dap-

Agricultural Research and Cooperation a$

second respondent. Secretary to the Govt, ..f

India, Department of Personnel and Adouru :.l: i /«•

Reforms is the third respondent, Pxesider;.t-', lOt:

is the fourth respondent. Dr. M.S. Smm: n-rV

Chairman, Search Committee is the fift.h

The ICAR through its Secretary is the si-dr; ^

The UPSC is the seventh respondent, ciesv;^ aea-;-/.

12 are five out of six persons who vwre ir-'O

the UPSC for personal talk.

2L The applican-ts have sought for the i

reliefs?-.

(a) Issue of a writ, order or di- ecrio-
particularly writ in the nat.;ra
mandamus commanding the thcix::

(i) Recruitment Fvules or r.«c r ^
criteria or recruitaen;: r.oiw.,/
procedure may, in the "irst
instance, be determinaa ,%'irr-
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approval of the conspetent auth-TU-xy
and be notified for infomatio.i ior
all concerned before the recruvcment
to the post of Director Gaoerai,;,
IGAR and Secretary (DARE) is f;; ;

( ii) and in the absence of prescri..t;
Recruitment Rules the post be ?i li.ec
only in accordance with the pi, t
established norms/procedures ..sopiftg
in view the fair criteria of te ^Lijzitv

• cum-merit and managerosnt rs3ec'i.;\;,i
experience.

(b)

(d)

Issue of a writ, order or Directuc,' in
nature of certiorari directing
respondents to produce relev^-jrit v.;c:or.-'j.-
before the Hon'ble Tribunal reia;t<j
the appointment to the post of D.i.
and Secretary (DARE) and to qaaS::; the
proceedings of the'earlier Sa lee:;:, jr;,
Conmittee which has ignored the
of the Senior Scientists;

(c) to pass an order for consideration •:il t n,;-
applicants by the UPSG in the car Lent-
exercise of selection in force at
OKirnenti

pass such other order/directions f-is
Hon'ble Tribunal may deem fit anc

ifr

22. The application was filed in the Tvibw.-^l or;

11.2.1991 when an ex-parte interim orcter iva:: passed

to the effect that while the interviews K

been scheduled to be made might go on^ the

recoairnendations to be made by the UPSC might t-e •

held during the pendency of the application*

The interim order has been continued tnereafwr tl-il

the case was finally heard on 15.4,1991 and ji.-uiy'j.

23. Respondents 1 to 6 have filed a common a-'tid-ivil

Respondent 7 (UPSG) has filed a separate coun'.«£»-

affidavit. Applicant No ,5 ha-s filed an addif' :
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affidavit on 7.3.1991 copy of which had G^efi givtn

to respondents 1 to 6 but not to respondent 7,

Shri Gopal Subraraaniam, appearing for res^jondenv
objected to the taking of the additional i^ffxdavit

filed by applicant No.5 on the record, s copy of

which was given to him only after he had concludtd

his arguments. Dr. R. Arockiasamy, acting

UP3G has filed an affidavit seeking exemption fxina

production of official records.

24^ -m have carefully gone through the r«corGs of.

the case and have heard the learned counsel of tetli

parties. We have also duly considered tne cas»

relied upon by the learned counsel of th#

25. The applicants have, stated that they had fiW

Ok 1452 of 1990 in the Tribunal against the

recommendations of the Search Coismittee -Miioh

reconimended the names of Dr. R.3. paroda c>fid Dr.

Chopra for appointment to the post of DG-cim-ot^S'at'iXy

DArB. This has not been controverted irs the

counter-affidavits filed by the respondents^

Case law relied upon by the learned counseX
of the applicants? ,

1983 (4) see 582; 1982 ( 2) SCR 365;
1984(2) see 141; SLJ 1991(1) CAT 239?
1991 (1) SLJ(SG) 56
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26. In the reply-- filed by the respondents i to

6, it has been stated that the recoiTmendations

of the Search Committee were submitted to th^

competent authority through the President. IC;aB.

It -was decided by the competent authority thcit the

selection may be made by the UPSC, Accordinylv, ^

detailed proposal was sent to the UPSG along with

a list of 31 candidates considered by the

Committee. The bio-data of 31 candidates sent to , ,

the UPSC include those of the applicants as ^il.

27. In the return filed by the UPSG, it has been

stated that initially the matter was placed btfore

Srnt. Otima Bordia, a Member of the Union Public

Service Commission for the purpose of short-

the candidates. Thereafter Smt. Bordia was supposea ,

to proceed with the selection. Smt. Bordia h&G

expressed that her programme was full and further-

that she v^s not keeping well. Therefore, trie

matter was placed before the Chairman for nominating

another Member in place of Smt. ©tima Bordia Inq-rtrrjrr.'

«]Kstsc as the post in question was a high level post

of national importance: and due to the urgency of thf

matter as the post was lying vacant since long, Tht::©,-

after the Chairman nominated Mr. J.A. Kalyaniikrishnan,"

Member, to preside over the selection.
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28. The UPSG has further stated that the

Search Committee had decided to short-list si>;

candidates as eligible for appointment to'th€. post ; ,:

of DG-cum-Secretary, DARE. The bio-data of sil

31 officers vsiere considered by the Union Public

Service Commission and ultimately a short-li&t

prepared of six persons. While short-listing •

candidates for appointment to the said post, it was: '

kept in .raind that the short-listing had already

. • ,/ K

done by the Search Goinnittee in a careful rftanoer

'n
^

•'•k ;•-'

V-'/-

^ . ' -

r
. ••

H ••

consisting of persons of great eminence and repute, .

The UPSC also noted that the Search Committees who

• ••

had earlier recommended the nan^s of tv® offi.c;t£s w;:'.

• • / ' ' - • •
was also apprised of the claims of some ~

and after giving anxious consideration to the sag®,,!?:'.
• • •

the Search Committee recommended a revised lit.t . -J

candidates consisting of six scientists for th# .

purpose of appointment to the post of Directoi: ' ^

Gene?:al, Keeping all this in view, the

decided to operate upon the shoyt-^list of, stj?

persons and ca-lied.six- persons- for intervlsv#'on i:;, , i9ti|

Thus in view of the fact that the Search Gofipiitte®

had also undertaken such an exercise, the'Gofamiasic--. '

relied upon the list prepared by the Search CoacBittv-,

for the purpose of proceeding further in the jaattex* '
0^ ' . '
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The short-list prepared by the Search Gonxnicteei

was found to be "adequate", "•dependable" and

"safe to dct upon" by the UPSC.

29. This is the first occasion when the UPaC has

associated with the selection of a suitable caixiica*;s

for appointment to the post of DG-cuni«Secretary,

dare. The past practice appears to have been to

forward the recommendations of the Search Gorciisittee

to the Appointments Committee of the Cabinet thioucr'-

the President, IGAR, with his own recommendations^^

The UPSC accepted the task pursuant to its

COTsitutional duty to advise on any matter referr«d

to it by the President under Article 320 of the

Constitution, The learned counsel for the

^plicants argued that justice should not oidy

done but seem to be done by the UPSC in discr?d.:giog

its constitutional duty. The learned Additional

Solicitor General mainly re lied upcrn our jucf-gtJ^nt

dated 17.8.1990 in Dr* R.M, Acharya's case, 1991

(1) SLJ (cat) 122« The learned counsel fox the

UPSC submitted that the UPSC independ^ly coi^icereo •

the question of suitability of all the 31 candidates

and the fact that it also reached the same conclysio i .

as that of the Search Cominittee cannot b® construed

as non-application of mind,

30. in this context, the short-listing critexla
Ol—
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adopted by the UPSC has relevance and iii|3ortc ncs»

The acting Chairman of the UPSC has claimed

privilege under Section 123 of the Indian

Evidence Act» 1872 in respect of the production

of the noting portion of the relevant file oii tfte

ground^ts disclosure will "materially affect the

freedom andcmdour.- of expression of opinion of tht

various officers. Members and the Chairman as

enjoyedjfunder Article 320 of the Constitution^ and

that it "would certainly cause injury to the Public

and National interest". The claim of privilege was ,

vehemently opposed by the learned counsel for the

applicant by relying upon the pertinent observcitiona

of the Supreme Court in 3,P. Gupta Vs. Union of

India, AlR 1982 SC 149,

31. In a case of this kind where the suitability

of the candidates for the top level post in the IC^R

is under consideration, the scope for judicial review

is limited unless the applicants are able to srubstami «

their plea of mala fides and arbitrariness on the part;

of the UPSC. IVhili claiming privilege in respect of

the noting portion of the relevant file, the UI)SG has

placed oefore us the relevant file to satisfy eurs#l-/es

that the claim of privilege is in fact justified.

0^
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32, Initially, the Search Committee had limited

its consideration to the candidates between the

age group of 45 and 55 years but the Deputy Frim«

Minister, who is the President of the I^G.A.R.s -

widened the zone of consideration by directing that

all those persons who vxDulc have qualified but for ^
^ This decision was- fc-;kqn

the age factor should also be considereci.:^by him ofi

receipt of a representation that some very well

qualified persons, who were above the age of 55 ^j6<3rsj ,

haa not been considered by the Search Committee* Tn®

ibove policy decision was completely overlooked bj

the U.P.S.C. while short-listing the candidates for

personal talk. In view of this, abme very well

qualified persons, including Deputy Directors General

above the age of 55 years, have been kept out of

consideration for short-listing. We are, therefore,

of the view that in an,important matter like thi^, the

U.P.S.C. should reconsider the whole matter,

33, In the conspectus of the facts and circumstances

of the case, we remit the case to respondent ,7 (ijPSC)-

to consider it afresh in the light of the policy

decision of the Government and the observations

mentioned above. Thereafter, they may take an appropriatt

decision in consultation with the Government as regards

« * <iij « jjn ^
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the short-listing of the candidates for personal Lalk.

They may do so as expeditiously as possible but^in any

event, before 30.6.1991. The interim order passed on

11,2.1991 directing the U.P.S.G. not to act upon

.recommendations on the basis'of personal talk h«i.o

them on 12.2.1991, shall remain in operation till ^nen<

There will be no order as to costs.

(D.K, C"h^kravorty)
Administrative Member

(P.K. Karthci} ^
Vice-Chairrf,ar:'( Jucil»|


