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1., Whether Reporters of local papers o o0 &ullet.
to seec the Judgment?'jﬁu

2., To be referred to the Reporters ox

- JUDGMENT
(of the Bench delivered by Hon':
Kartha, Vice Chalrmen{J))

This is the second time that some Jrpuny Liaeliors
General (DDGs) of the Indian Council of .ciliuiel ..
Kesearch {ICAR) are before us being 2gvlisws
decision of the responuents, pa¥ticuiafl~
Union Public Service Commission (UFSG; oo nuw oo s

them for perscnal talk to adjudge thelr 107 onuio. Tovo
G =P :
the post of Director Genera LoumeS @y ST Ll .
’ O
- . ]
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Ze The post of Secretéry, Department of Agricodiurs
Research’& Education'(DAHE)-cum-Director Generl.

Indian Council of Agricultural Research VLAY, el
vecant with the retirement of Dr. N.S. Randihauc, bl

last incumbent of the post, we.e.f. 3le3. 0990, e

Ministry of Agriculture, Department of agricuilni i

ln

R
O R
PN .

Research & Education, thereafter issued & no

én 5th April, 1990 to the effect that Shri 5.k, alnri, wig

then Secretary, Department of Agriculture 3 oaTpe i,

will hold the aaditional charge of the post
Secretary, Department of Agriculturel Reseaion &

Education and Director General, I.,C.A.R. i edulnin.

to his own cuties weeefe 50461990 until furcrer oUosls.

The s2id notification was issued with the epuowzs o
the Appointments Committee of the Cabinet.

3. Dr. ReMs Acharya and five other colleroosn oo

who are working as Deputy Directors Germrs. in e AL
and were the aspirants for the post of LGeigwooii " wi.

DARE, filed GA 1452 of 1990 in the Tribumé i vu 23,7 1775

seeking the following reliefs:-

{i) 1Issue of a writ, order or direction iwis wai™iiu.. 0

a writ in .the nature of mandamus comsur i
Respondents that the post of Directec: wera o)
(ICAR) and Secretary (DARE) to be méze ool

accordance with past established/norms cseping

in view the seniority, merits, resecyuh sre
S
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management experience of Scientists;

(ii) Issue of a writ, order or direction in thy 1003
of certiorari directing the responcents "
produce the records before the Hon*ole T :uins
relating to appointment to the post of {3y -~

Secretary and the proceeding be qua sned
has ignored the claims of eligible senicy waiv
Scientists;

(ii) To pass and order for appointment to thi: .uiv

DG (ICAR) and Secretery (D“&RE) FrOm dmc Nyl Ber Ll

most Scientists by an independent ans oo -bi el

—t
L]

search committee from major discipline: =n

{iv) Pass such other order/directions ¢s th.:

P
"

Tribunal may deem fit and proper,
4. QA 1452 of 1990 was disposed by judgmen Jobas

17.8.1990 to which both of us are parties,

i

5. No rule or regulation, or guideline 4=
down for selection to the post of Secretars orf s
DG, ICARs The practice hitherto followed .o i

constitute a Search Committee consisting of ﬁﬁ;npmi

persons in the field to recommend & suive sl
for appoimtment as Secretary, DARE and D3. sk
process for selecting a suiteble person .. 'n

October, 1989 and a Search Committee WEE 0 T AT g

PR TR S I S

&8,
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in January, 1990 with Dr. M.5. Swaminathan, forser
Director General, Internmational Rice Research
Co \
Institute, Manila, as its Ghairman and the following
4L ' .
persons as Mempers;:-

la Dr. Harswaroop Singh
Member (Agriculture)
Planning Commission.'

2e Shri J.De Sethi,
Member,
Planning Commission.

3. Dre TeNe Khoshoo,
Ex=Secretary,
Department of Environment

4. Dre. S. Ramachandran,
Secretary,
Deptt. of Biotechnolegy.

5.  Dre AsBs Joshi,
Ex.~-Vice-Chancellor,
Mahatma Phule Agricultural University.

6. At the time of filing of OA 1452 of 1990, the
respondents had not fina;ised the selectioh.ef a
suitable person for appointmenf as DG-cum=~Secrateyy,
DARE. The ICAR is a society registered uncer the
Societies Registration Act. It is entrusted witih

the responsibility of managing research institutions

in agriculture, animal husbandry and fisheries. It

is also entrusted with the responsibility of fostering

and supporting the growth and development of tne
agricultural universities. ICAR administers 73
research institutes, 4 deemed Universities, 70 ~&ll

India Coordination Hesearch projects and & vasg

~hetwork of on-going research schemes throughoui the

country. It also maintains close collaberation with

26 agricultural universities,

oL
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7. Bach research institute is headed by 2 Biracior

who is the admlnlstratlve head of the 1nstiiate, Al

the institutes are under the administrative ﬁeatrai
of the ICAR of which the Director Generalgiﬁf%msAfgr %

Head. Apart from the Director General, th@fe‘arg"

Deputy Directors General, Directors, ﬁrajectidzzauw7
etcey in IGKE |

. 8s The 501entiflc personnel assoczated with ghe

‘working of the IGAR fall under two broad ;a%&g@gieﬁ
namely, Agricultural Research Services {ARS} and
Research Management Position (RMP). Ihe Hg zaul*ar
Sclences Recruitment Board (ASRB) is in ﬁharge of

recruitment of Scientists. It also recommends persin

that of the Director General. All Reseaza§y§sgagé§
Positions are filled on tenuiial’basis.” s |
9. . The.peréons who haﬁe occupled the pgsi of
DG, ICAR in the past are (1) Dr. B.P. Pgl?;whﬁ )»f
cancurrently held the post of Additional Sggraiéz?
to the Government of India, (2) Dr. M.S. S%amiaga;
who cohcurrently held the post of Secret%r%xiﬁ the
Government of India, (3) Dre O.Ps Gaut&m;.%né‘
(4) Dr. NeSe Randhawa. Dr. Gautam and ﬁr;]§§%ﬁéag
were the senior-most Deputy Directors Ganeéai
immediately before their elevation as ﬁlre;t$£

General and they held the post of becra?az§ ;ﬁa?%‘

M
4/



concurrently,

10. Two princiﬁal contentions had been advance.l o0
behalf of the applicénts which concern the pIope:
constitution of the Search Commititee and ihe waner
of selection of a suitable person for appeinime: 2t
Director Generale.

lls The first_grievance of the applicants was Uhat
the constituion of the Search Committee was dets. L7,
In this context, they had stated that the laci Lireoier
General, ICAR, before his retirement, had sugges &o
a broade~basad Search Committee comprising emaineins
Scientists from different major disciplines. 7+ s

Committee constituted by the Government does nc:

%

measure up to his suggestion., Dr, Swaminathan, ahc
is the Chairman of the Comnittee, and shri Josiw.
Member, belong to the discipline of 'Flsnt Brecdint?
VUTe+ Khoshoo and Dr. Ramachandran, Members, beicr. 1o
the discipline of 'Plant Scientists', Dr. Hiliwizson
5ingh has expertise inf}gricultural Ecomomics, #.. le
Shri Sethits field of specialisation is Economi:..
12, The applicants had stated that the anove

composition of the Committiee has been tailor-mane vz

A s

wri Ao

suit a particular candidate, namely, Dr., K.5, Fisocs
In this context, the applicants had relied upor iome

newspaper reports in the 'Indian Express!, Natioiel

Her;ld!, 'Times of India', 'Hindu' and VThe Lot cins s

k-3
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~13. The Tribunal observed that ®“the credentiélﬁ of
the Search Committee cannot be called in guestion,

as the Chairman and the Members of the Gommittes are
eminent persons, What should be the size gf tﬁe_
Committee and té which disciplines they may belong,
are matters to be left to be decided\by the executive
in its wisdom and keeping in view the overall psiit?
considerations.”

14, The second grievance of the applicants was that

the respondents had departed from the long-estotiished

practice based on seniority=cumemerit and appeinting
the seniormost.Scientist to the post of Secretary,

DARE=cum=D3G, ICAR,. The respondents had, however,

denied any such established practice, They hdac stated -

that of the four incumbenis who have so far occupiad
the post of Director Geheral,}ﬂ:&R, only the last
two were the senior-most Deputy Directors Genexral
and not their predecessors.

15, The admitted factual position waes that inisially
the consideration was limited to the candidates
between the age group of 45 and 55 years, but tne
President, ICAR widened the zone of écnsideratiwﬁ

by directing that the officials/candidates heyond

55 years of age also be considered,

16, The spplicents had contended that the init. .zl

fixation of the.zone of consideration being
Qu_
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:estricted to the agé-group of 45 and 55 yearz, was not
in conson&énce with the earlier practice anc was cone
with the ulterior motive of favouring Dr. Parada who
falls within the said age-group, while the senior~most
DDG (the first applicant) gad corsséd the upper ége»

1imit. The subsequent enlargement of the filed cf

choice was only an eye wash,

17. According to the respondents, the Search Committee :

evolved its own criteria for determining the filed of

‘talented agricultural scientists to be included in the

panel. All the applicants who are Deputy Directcrs
General in the ICAR, have been considered by the
Search Committee along with other candidates. The -
Committee's recommendatiéns are now before the
competent authqrity to take final decision in the
matters.

18. The Tribunal observed that the appointment under
consideration being to @ topvlével post, the fix@tgén
of @ field of choice ipitially and its subsequent
enlargement or the delay in finalising the selectiocn,
canmot be called in question merely on the grounc of
alleged ulterior motives or considerations,

19, The Tribunal did nét consider it appropriate to

jnterfere with the procsss of selection at that stage.

L& S
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The relevent observations of the jecdgmrmrd oI

contained in paras 29 to 35 of the judgmernt

which are as underi-

W26, Having regard to the facts and c.io.
of the instant case and the legel pos.
mentioned above, we are ¢f the opinic:
at this stage, no one can hazard any o
that the Search Committee or the compatstic
authority will not act in & fair and TeosooedE
manners

30. During the arguments, & referene
to the allegation in the aspplication °
then Deputy Prime Minister and Agric.:
Minister had taken undue interest in
candidature of Dr, Paroda, who 1s stat
pbe a Jat. This allegation has beer ¢
by the respondents. An allegation rac
been made that Shri Joshi, one &f =ls

of the Search Committee, "happened "o o8 =
major adviserfor Ph.D.Legree for Dr. ...
Parodat,

31, In our opinicn, the afcrescic
are not sufficient to esteblish & ¢
mala fides against the respondents.
it is & matter of public knowledge :r
Agriculture Ministry is now headed oy
incumbent.

32, The learned counsel for the appl.
submitted that the Tribunal may ca.:
records to satisfy itself as to T
and objectivity with which the matie
processed by the respondents,

33. We do not, however, consider v
to call for the records of the :se
this stage, when the matter is perd
"The power of the Couxrt in the meiter of
for the record, though, wice, he&s o
judicially and judiciously, havinc
totality of circumstances. In the
circumstances of the instant case,
consider it necessary to call for ihs
of the selection.

34, 1In the light of the foregoin:,
it will not be just and porper to
A with the process of selecticn tc t
Secretery, DARE=cum-DG, ICAR at t:i:
when the matter is still pendiryg
of the competent authority. e b
to doubt that the competent autho:
proceed in the matter in & faiy &rnu
manpner, We also do not see any imp o
entrusting the charge of the post of
DARE=cum=-DG, ICAK to the Secretiry
of Agriculture and Cooperation pe
selection of & suitable cancidat:
competent authority as a stapgsp aur

3%« There is nothing on reccrd wfurs . =

@
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displace the presumption that the powers
vested in the competent authority will
not be exercised in a reasonable manne.,
1f selection of the person as DG and
Secretary (DARZ) is made on extrénecus
considerations or in an arbitrary menn:o;
the aggrieved persons can agitete the
matter before us by filing a {resn
application®,

19. The present application has been files =
the above factual background.
20, Of the five applicants before us now, “oi

1 -
were applicants in the earlier case. They levs

impleaded the Union of India as the {irst laspirisii,

Secretary to the Government of India,; Dep.simern

-

Agricultural Research and Cooperation as

=2

second respdndent. 3Secretary to the Govt.

India, Depariment of Personnel and Adminds i iuiys

Reforms is the third respondent. Presicert. -0

is the fourth respondent, Dr. i,5. Swam n:7 a7,

Chairman, Seacch Commitiee is the fifth esssroenn,

[he ICAR through its Secretary is the siih f%%g}giax?

The UPSC is the seventh respondent, gesi ., csse.
12 are five out of six persons who were .o wc P
the UPﬁG for personal talk,

21. The applicants have sought for the frliowing
reliefs: =

.

{a) Issue of a writ, order or

= _ s OI diveciing
particularly writ in the nat.rs -+
mandamus commanding the resporwiercs i
(1) Recruitment RKules or rorriiimen

criteria or recrultmen: roimss
procedure may, in the
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approval of the competent authaiity
and ke notified for informsticn
all concernsd befors the recruiim
to the post of Director Gerera.:,
ICAR and Secretary (DARZ) is fiusilses

(ii) and in the absence of prescri.s
Recruitment Rules the post be iilec
only in accordance with the pgnt
established norms/procedurss
in view the fair critsria of ¢
cum=merit and management resecirn
e xperience.

{b) 1Issue of a writ, order or Direci...: i
nature of certiorari directing t>
respondents to produce relevaort
before the Hon'ble Tribunal rslia:
the appointment to the post of L
and Secretary (DARE) and to
proceedings of the earlier Se1
Comittee which has ignorad in
of the Senior Scientists;

(¢) to pass an order for consideraiivh o
applicants by the UPSC in the cux
exercise of selection in force at
moment ;

(d) pass such other order/directions =u =iz
Hon'ble Tribunal may deem fit and y.oners

%

-
|
jel}

LY B T

HERp

FET R

22. The application was filed in the Tribual on
11.2,1991 when an ex-parte interim order wa: sessed
to the effect that while the interviews whictr =so

been scheduled to be made might go on, the

recommendations to be made by the UPSC might bte wixr.

he ld during the pendency of the applicaticn.

The interim order has been continued thnereifce. +: 7

the case was finally heard on 15.4,199L and .15, :,19%.

.
e
-

23. Respondents 1L to 6 have filed a common
Respondent 7 (UPSC) has filed a separate couniszs

affidavit, Applicant No,.5 has filed an addit oa.]

G
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' affidavit on 7.3.199L copy of which had been gives
to respondenté 1 to 6 but not to respondeiit e |
Shri Gopal Subramaniam, appearing for resuondent
objected to the taking of the additional affiﬁawiﬁ‘ 
filed by applicant No.D on ﬁhe record, & magg‘afzﬁf
which was given to him only after he had amnalu&%ﬁ‘
his arguments. Dre Re Arocklasamy, actirng Ghalrmas,

’ UPSC has filed an affidavit seeking exemgtiaﬁefrzﬁ
production of official records. |
244 He have carefuily gone through the z@sazﬁsrgfi
the case and have heard the learned counéei of path
parties. We have also duly considered tne case ?aw
relied upon by the learnedtcounsel of the ép§i§gémﬁﬁﬁg
o8, The applicants have stated that they had éii%d-
OA 1452 of 1990 in the Tribunal against the
recommandations of the Search Comnittee which
recommended the names of Dr. R.5. Parods 4nc gzifv,kﬁ
Chopra for eppointment to the post of DG-cum=Geciabiny
DARB. This haes not been controverted in the |

counter-affidavits filed by the respondents.

* Gase law relied upon by the learneﬁ c&&ﬁéei
of the applicants: . ,
1983 (4) SCC 582; 1982 (2) SCR 3465;
1984(2) SCC 141; SLJ 1991(1) CAT 23%;
1991 (1) SLJ(sC) 56 '

Cre—
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264 In the reply: filed by the respondents 1 t¢
6, it has been stated that the recommendatlaﬁw

of the SearCh Committee were submitted to the-

competent authority through the Presmdeat, Léﬂm,
It was decided by the competent authority thet the
selection may be made by the UPSC. Accordinuly, &
detailed proposal was sent ﬁo the UPSC along with

a list of 31 candidates considered by the Seaxch.
Committee. The bio-data of 31 candidates sent to

the UPS: include those of. the applicants &s well,

27. In the return filed by the UPSC, it his been
stated that initially the matter was placed befote
Smt. Otima Bordia, & Member of the Union Fublic
Serv1ce Commission for the purpose of shori~1lis tﬁg

the candigates. Thereafter Smt. Bordia was supposed
to proceed with'the selection.‘ Smt. Bordia hec
expressed that her programme was full and furiher

that she was not keepiﬁg well, Therefore, tne

matter was placed before the Chairman for nominatiﬁg'
another Member in plece of Smt. @tima Bordia inaceurt
el 4s tﬁe post in question Qas a high leve} post

of national importance and due to the urgency af the
matter as the post was‘lying ;acant since long, ?hé;é;
‘after the Chairman nominated Mr. J.A. K@lygnakrishnen,”

Member, to preside over the selection.

Yo
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28, | The UPSC has further statgd that tﬁ&”

Search Committeé had decided to shortelist six
candidates as eiigible for appointment tm“tﬁ£ pe$§ 
of DG-cum=Secretary, DARE. The bio-data’cffﬁil
31 officers were considered by the Union Public

Service Commission and ultimately a shorielist was .~ '}

prepared of six persons. While short-listing

‘candidates for appointment to the said post, it was

kept in mind that ihe short-lisfing had aliﬁ&ﬁy be

done by the Search Cormittee in a carefui,ménﬁér‘
consisting of p;;sons of great éminence and ;&guﬁﬁ{?f
The UP&: also noted that the Search Committss Qﬁ& }
had earlier recommended the names of two ﬂf%iﬁéiﬁ‘a
wa% also apprised of the claims of some céﬁﬁié%teg;
and after giviné anxious consideration to ﬁ&@ S&mé%
the Search Committee recommended a revised éi&t éfh
candidates cénsisting of six scientists geiyﬁﬁa
purpose pf appointmeﬁt to the post oleireééég
'_Gene;al. Keeping all this in view, the G?ﬁﬁ/

decided to operate upon the short-list ef‘sié

persons and called six persons for intervi&@waﬁ 12
‘Thus' if view of the fact that the Search G@ﬁéitéea
had also undertaken such an exercise, th@'ﬁémﬁi&égé
relied upon the list prepared by the Seérch ngﬁ‘tt

for the purpose of proceeding further in the matter.
(L .; ’



The short-list prepared by the Search Commiuiee

was found to be "édequate", “dependable® and

tsafe to act upon¥ by the UPSC.,

29, This is the first oécasion when the UPaG has tmen
associated with the selection of a suiteble candicsie
for appoiniment to the p&st 0f DG=CumeSecre.ary,
"DARE. The past practice appears to have beern tg¢
forward‘the recommendations of the Search Committes
to the Appointments Committee of the Gabinet-thzaugﬁ
the President, ICAR, with his own recommencdatlions.
The UPSC accepted the task pursuant to its
consitutional duty to advise on any matter .eferrved
to it by the President umder Article 320 of -the

' Constitution., The learned counsel for the

g plicants argued that justice should not only be
done but seem to be done by the UPSC in discha:giny
its constitutional dutys The learned additional
Soli¢itor General mainly relied upon our jucqgmernt

dated 17484199 in Dre R.M, Acharya's cese, 1991

& ke

(1) SLJ (CAT) 122. The learned counsel for the

. 0.
UPSE submitted that the UPSG independstly coisiderec -
the question of suitability of all the 3L candidates-

and the fact that it also reached the same curizlusio:

as that of the Search Committee cannot be cornstrued

-

d4s noneapplicetion of mind,

30. In this context, the short-listing criteriz

0 —
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ddopted by the UPSC has reievance and importence.  74.1
The acting Chairman of the UPSC has claimed
privilege under Section 123 of the Indian
Evidence Act, 1872 in resbect of the production
of the noting portion of the relevent file o:. ine
thot & .
groundAfts disclosure will "materially affect the
freedom and candour. of expression of opinicn ¢f the
‘various officefs. Members and the Choirman as
enjoyeéiﬁnderlﬁrticle 320 of the Constitution® and
that it "would cexrtainly cause injury to the Fublic
and National interest®, The claim of privilegé W 3
vehemently opposed by the learned counsel fariéhe
applicant by relying upon the pertinent observotions
of the Supreme Court in S.P. Gupta Vs. Union of
Indis, AIR 1982 SC 149,
31, In a case of this kind where the sultapility
of the candidates for the top level post in the IGAR
is under conéideration, the scope for judicial —eview
is limited unless the applicants are able to substantd«te
the{r plea of mala fides and arbitrariness on “te paxﬁ.f
of the UPSC. While claiming privilege in respsct of
the noting portion of the relevant file, the Upsc ﬁasti
placed béfore us the relevant file to satisfy vurselves =

that the claim of privilege is in fact Justified,

27
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32, Initially, the Search Committee had limited

&

its consiceration to the candidates between the
age group of 45 and 55 yeadrs but the Deputy Frime
Minister, who is the Presidenf of the I.C.A.R.;
widened the zone of consideration by cirecting thst
all those persons who woulc have qualified but o7

~ This decision was. balcan
the age factor should also be considered/by him o
receipt of a representation that some very well
qualified persons, who were above the age of 55‘§€@f$?,
hacd not been considered by the Search Committeé}- Tre
dbove policy decision was completely overlocked oy
the U.P.S.C. while short-listing the candidates for
personal talk. In view of this, some very well
qualified persons, including Deputy Directors Genezal
above the age of 55 years, have been kept cut of
consideration for short-listing, We are, therefore,
of the view that in an.important matter like this, the
U.P.5.C, Should reconsider the whole matter.
33, In the conspectus qf the facts and Circumﬁtan:gg»
of the case, we remit the case fo respondent No.7 (UPSC)
to consider it afresh in the light of tne olicy

decision of the Government and the observations

mentioned above{ Thereafter, they may take an'apprepiiaté 

decision in consultation with the Government as yegards

S~

Qﬁ‘l.?iaﬁ,qk




the shortelisting of the candidates for personal 1a@lk,
They may do so as expeditiously as possible but,in any
event, before 30.5.,1991. The interim order pasced on
11,2,1991 directing the U.P;S;G. not to act upon ine

_recommendations on the basis of personal talk halc by

them on l2.2.l99l,_shall remain in operation tiil tnew,

There will be no order as to costs.

)

: - E s“;&;*’i

/ el RNt

~ (D.K, Chékravorty) (P.K, Kartru} '
Administrative Membex Vice=Chairmar{ judle; -
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