IN THS CENTRAL ADMINISTRATIVE TRIBUNAL
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0.A. No., 3071/91 v/// Date of decisionN seeee

0.A. No. 3110/91
4

0.A. No. 3111/91

Central Revenue Service Applicants
Association

V/s
Union of India & Others Respondents
CORAM:

The Hon'ble Mr. J.P. Sharma, Member (J)
Tha Hon'ble Mr. I.P. Gupta, Member (A)

For the Applicants Shri G.B. Singh with
' Shri Gurmeet Singh,
Counsels.
For the respondents Shri R.R, Bharti, Counsel

(1) Whether Reporters of local papers may be ﬁk?
allowed to see the Judgement ?

(2) To be referrad to the Reporters or not ? %9

J_UDG T MENT

/TDelivered by Shri I.P. Gupta, Member (R)_7

These threus O.As. are being dealt with
together as they raise issues which are similar

)
in nature, ‘

2. The Cantral Revenus Chemical Service is
a service under the control of Central 8vard of
Exciée and Customs, Department of Revenue, Ministry
of Finance. The posts of Chemical Examiner Grade I
(Rs. 3000-4500) and Chemical Examiner Grade I1I

(Rs. 2200-4000) are Group 'A' posts whereas ths
post of Assistant Chamical Examiner balou'thgggost
of Chemical Examiner Grade II is a Group '8' post
in the scale of Rs, 2000-3500, The number of posts

of Chemical Examiner Grade I, Chemical &xaminer

Grade l] and Assistant Chemical Examiner are said
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to be 17, 24 and 66 only:
3. Promotions to the posts of Chamical Examinfr
Grade I are made on the principle of selection from LN
amongst Chemical Examiner Grade II with five yzars
service in the grada. The promotion quota is 75%
and the remaining 25% is the direct recruitment quota
according to the recruitment rules. As raegards the
posts of Chemical Examiner Grade II, 50% is to be
filled by direct recruitment and 50% by prometion by
adoption ef the method of selsction according to ' |
recruitment rules. In so far as the posts of Assistant ‘%
Chemical Examiner'are concarned, the rulss snjoin %
that 75% posts would be filled by promotion andlzé% )
by direct recruitment, d
4, The Counsel for the applicants contendad that
the Thifd Pay Commission observed as follous :-

" e undarstand thattheDgpartment is

considaring the question of stopping

direct recruitment at ths lewel of

Assistant Chemical Examiner. We think
that this step would considerably improve -
the premotion prespects upte Class Il

levels. UWe would recommend that the

25% direct recruitment at present at

the lavel of Chemical Examiner Grade I

may also be stopped."
Se The Lz2arned Counsel for thse applicant further
contended that an Expert Committes on the reorganisation
of Central Revenues Chemical Service alse recommended
in its report on 10th August 1379 that direct recr;it-
ment only at one leval i.e. Chemical Examiner Grade I1
to the extent of 50X should be resorted to. He addad »
that though the Government was inclined for 100% depart- .
mental promotion as recommended by ths Expert Committeeand
some communications were also exchanged with the Depart-

ment of Parsonnel and U.P.S.C. yst the recruitmant rules
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had not been revised yet to provide for 100%

promotion, | 'AR
6. The Counsel for tha appficants arqued that :§§a>
the Department, houever, took a practical cognizance

of the desirability of the 100% departmental prumotioﬁ

to the post of Chemical Examiner Grade I from 1975
onwards. The last direct recruitment of the said

post was made in 1970. As regards the Chemical

Examiner Grade II, the last direct recruitment was

made in 1974. In regard to posts of Assistant Chemical

Cxaminer, the direct recruitmant was hseld around

20 years back,
7. As regards filling the posts by promotion a
regular D.P.C, was convened on 17th August, 1976
for the post of Chemical Examiner Grade I and
thereafter on 7.4.1981 and later on 8.2.1991 and
13.9.1991, For Chemical Examiner Grade 11, BPC for
promotion against departmental quota was held in
1977 and in 1990. In respect of the post of Assistant
Chemical Examiner, the Counsel feor the applicants
mentioned that only 7 posts were fillsd from depart-
mental candidates and the rest havé been left for
direct recruitment.
8. The reliefs sought ars for isgﬁa ;f directions
to the respondents te -
(i) Treat the efficers mentioned at S.Nos. 1-3
of the statement at Annexure A-6 in 0.A.No.
3110/91 as having been appointed on regular
basis as Chemical Examiner Grade I from the
respective dates they were initially appointed
on adhoc basis,
(ii) Fill all the existing vacancies of Chamical
Examiner Grade I, Chemical Examiner Grade II
and A ssistant Chemical Examiner by 100%

promotion,
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persons 5
(i1i) Treat 12/ mentioned in Annexure A-1

of 0.A. No. 3111/91 as having been ,

appointed on reqular basis as Chemical

Examiner Grade II from the respective

dates on which they wsre appointed on

ad hoc basis,
(iv)>Treat the ad hoc service ef officers
at S,Nos. 13 to 31 of Annsxurs A=3
of 0.A. No. 3111/91 as regular service
in the posts of Chemical Examiner Grade I1I.
(v) Permit the departmental candidates other=
wise eligible to compete for direct ~
recruitment quota in future in relaxation
of the prescribed age limit,
9. The Learned Counsel for the applicants pleaded
that ad hoc appointments were reqularised from subse-
quent date and not frem the date of ad hoc appointment

whereas the rsspondents shouid have regularised from

the date of ad hoc appointment, since the quota rule
had broken down inasmuch as no direcg recruitment was

resorted teo for years and the reservation fer vacancias
for direct recruitment was net justified. The respondents
themselves violated the recruitment rules by net v
resorting to direct recruitment and, therefqre, the
iAfTgrence is irresiptble that the quota rule had broksn
down, The regularisation should therefore be done

from the respective dates of ad hoc appointment irres-
pective of the censideration wuhether the vacancies were
against promotion quote or direct recruitment quota.

In this connection he cited tha case ef Direct Recruit

Class II1 Enginesring Officers Association v/s Stats
of Maharashtra /3T 1990 (2) SC 264_/. He further
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cited the case of G.C, Pillail and Others v/s
Union of India and Others /1 (1990)ATLT(CAT) 58_7
where it was observed as follouws :- ‘ ¢>
® If enough direct recruits are not
available, the vacancies should be
carried forward and filled in later
ysars by the direct recruits. A
reasonable peried for t he carry forward
scheme will be three years, not more
(vide Co. A.S5. Aiyar & Othars v. Bala-
subramanyam & Uthers, 1980 SCC (L&S) 145),"°
Thersfaore he centendad that in no case the vacancies
against direct recruitmgnt should be carried beyond
thres yaars.
10. The contention of the Lzarned Counsel fer the
respondents wvere = /
(i) The application is barred by limitation,
(1i) The posts have been filled frem time to
time in accerdance with the rules., The
number of pests in the cadres bsing small,
recruitments have not been made with
reqularity. In so far as the posts of
Chemical Examiner Grade I are cencerned,
according to recruitment rules 25% vacancies
are to be filled by direct recruitmant
with five years regular service in the
grade, Their year-wise vacancy position:

was as under =

Year Vacancy
1983 4
1984 3 .
1985 1 |
1986 1
1989 3
1390 3
=

[ 4 direct recruitment 11 by promotion

|
..6 i
g




(1ii)

(iv)

(v)
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Since nene of the officers in the considaration list <
had rendered qualifying service of five years in the
Chemical Examiner Grade Il, it vas decided with the
aopreval of the competent authority to relax the
qualifying sarvice and treat the above vacancies as
for the year 1990, Even ad hoc ssrvice renderad by

the candidates was taken inte account. 7 officers

¥

were promotad to Chemibal>5xam1nar Grade I on recommen-

dation of OPC of 8.2.1991. Two more officers were

_prometed on recommendations of DPC on 13th September

1991, Further postsof Chemical Examiner Grade I
cannot be filled by promotion because no afficer in >
the fesder cadre is eligible, fhe filling of four
pests by direct recruitment is under consideration

in consultation vith the Union Public Sarvice
Commission,

The post eérmarked for direcf recruitment cannot be
diverted to promotee queta and that would bg in viola=-
tion of the rscruitment rules, | |
The total strength of Chemical Examiner Grade II

is 24 of which only 50% falls within the promotion

quota and 12 vacancies pertaining to the year 1933

to 1989 against promotion quota wsre filledron the v
recommendations of DPC which was held en 10th

January 1990,

As regards Assistant Chamical Examiner, the last

OPC was held on 23rd October 1990. There were .
13 vacancies of which 3 fell under direct recruit-

ment quota and ths remainino under promotion quota

and out ef 10 vacanciss for promotien gquote -

six rﬁlated to the year 1987, one to 19€8 and

3 tD 19900
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1. Let us analyss the facts and issues inveolved
in the O.As, Rs regards the question ef limitation,

the Counssl fer the applicants pointed out that the %

application challenged the orders of 1990 and 1991 x/}/

and applications filed in 1991 are within the peried
of limitation. However we find that amongst the
reliefs ssught orders in respsct af 12 persoens men=
tioned at para 8(iii) of this order were issued on
9.4.1990 and the application was filed on 24.,12.1991.
On the file of O0.A.No. 3111 thgre is no application
fer condonation ef delay., We shall, therefere, put
this relief asids and not consider it en ground of
limitation, As regards relief at para 8(i), the
orders regularsing them as Chemical Examiner Grade I
vere issued en 22.2.1991 and the prayér in this

regard is not hit by limitation, The ether reliefs
are for centinuing grievances and they are boing
discussed further in the succeeding paras.

12, So far as the Chemical Examiners Grade I

are concerned, Annexure 6-A shows that 7 ad hec
Chemical Examiners'ueret?ularisad as Chemical &xaminer
Grade I from dates in February 1991, though they were
prometed on ad hoc basis as Chemical Examiner Grade 1
from periods ranging betusen 1986 te 1988. Out of 7
two have already retired and the remaining 2 were
promoted from the stage of Chemical Examiner Grade II
to Chemical Examiner Gradse I and they had nst held

the post of Chemical Examiner Grade 1 in ad hoc capacity
prior to regular appointment.' Therefere in regard to
the whole list it was only with referance to S.Nos,

1 te 3 that the Counsel for the applicants has requested
for treating the officers as appointed on fegular basis
as Chemical Examiner Grade I from the dates they were
initially appointed on ad hec basis,

13. Lav is settled that ad hec appointments dehors
the Rules do not sestablish any right, Further ne

regularisation in service can be allewed contrary te
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a8 statutory rule.‘ It cannot ba that in contravention

of the statutory rule an ad hoc appointment is madg and * )
after some time that appointment is regularised circum-
venting the statutory rule in this manner. In the present
case there was a quota for promotee and a queta feor
direct recruits. If somehou the posts codld not be
filled up by direct racruits and consequently these
posts wers filled up due to exigency ef situation by
promotes efficers, there is nothing to indicats that °
these promotees wsre scrsaned for promotion on the .
method of selection, However, it is nobody's case

that these promotess werae promotad in a haphagard

manners In fact, they appear at S .Nas, 1 to 3 of the ’
list at Annexure A-6 and they are at the top, It had

besn pointed eut by the respondsnts that none of ths
officars had randered qualifying reqular service of

five ysars in Chemical Examiner Grade II and it was
decided to rglax the qualifying service and treat the
vacancias agaiﬁst premotion quota as if they were feor éhs
year 1990, The recruitment rules in regard to promotioan
for the post of Chemical Examiner Grade I enly stipulate
five years' sarvice in the grade and do not distinguish ;
between ad hoc service and regular service. The first
three officers in D.A. No. 3110 about whom relief has been
sought were serving as Chemical Examiner Grade II on ad
hoc basis from 1977/78 and, thersefore, they had adequats
experience. The efficers at S.Nos. 1 te 3 havs already
besen raguiarised, and thara is none in the list whe has
been regularised frem an sarlier date te bs affectead i}
Zﬁﬁi ad hoc service is treated for all purposes as reqular.
The direct racruits joining later will in any case rank
Junier since seniority between direct recruits and
promoteas regularly appointed within their respasctive

quota must be determined by the length ef centinuous

efficiation., It cannot be said in this case that all
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eligible officers were not considered, since svan '; %x
~after considering all eligible officers, twe vacancias Yﬁé”
remained unfilled., They are also not beyond the |
promotion quota since the respondents themselves have
contenda2d that out of 11 vacancies against prometioan
quota in 1990 only 9 could be filled because other
officaers were not eligibla,
14. As the applicants appear to be aeniarfmost
.amongst Chemical Examiner Grade I, and sincs nothing
has been pointed out to us te the contrary and since
they had ther squisite experience according te the
recruitment rules and have also bean since regularised,
we are inclined to take the visw that the efficers at
S.Nes., 1 te 3 of 0.A. No, 3110/91 ars entitled te the
banefit ef the rule as enunciated in clause 8 sf the
summary ef the Judgement of the Constitution Bench in
the case of ' the direct recruit Class Il Enginecsring
Officers Associatien v/s the State ef Maharashtra
/73T 1990 SC 264_7 which reads as follews 3-
#If the initial apoointment is net
made by falleuihg the precedure laid
down by the rulss but the appeinttee
continues in the post unintsrruptedly
till the regularisation ef his service
in accerdance with the rules, ths peried
of efficiating servics will be ceuntad."
15. As regards directing the respondents te fill
all the existing and future vacancies by 100X premetion
we must say that such a direction would be uncanstitu-
tienal, Article 309 ef the Constitution previdss that
it shall be cempstent fer the President sr such persen
as he may direct in the casae ef services and pests in
connsection with the affairs of the Union to make rules
Arngulutiné £he recruitment until provision in that bshalf

is made by an act ef the lagislature, It is, therafeore,
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for the lagislative body or the executive te decide

in what manner the posts are to be filled. All that

we can direct in this case is that the vacancies agafﬁat
4

direct recruitment should not be carried feoruard
beyond thrge yaars kesping in view the spirit ef
the judgement in the case eof G,S. Pillai (Supra)
and Cel, A.S, Aiyar (Supra). Therafere such of the
ad hoc Chemical Examiners Grade II as may have been

ﬁ}b“ﬂ t-D TON‘W ?MG Or
ofriciating agalnst vacancies relating to perisds

prior te thres years (niitfr—icegfftzn-5E_direct
recruitment quota) should be censidered fer regu- .
larisation accerding te rules and in case they are
regularised the the trsatment of the perioq ef ad hoc
service will depend en the legal position set eut
in the case of ' The Direct Recruits Class II
Enginesring Officers' Association' (Supra) where
it was held i~
®* If an appointment‘is made by way of
step-gap arrangsment, uwithout considering
the claims ef all the eligibls available
persons and without following the rules of
appointment, ths expariencs en such appoint-
ment cannot be squated with the sxperience
of a regular appointes, because ef the
qualitative difference in the appeintment, ’.
Te equate the tuwe would be te treat two
uneguals as equal which would vielate the
equality clause. But if the appointment
is made after censidering the claims ef all
eligible candidates and the appointee continu;s
in the pest uninterruptedly till the requlari-
sation of his service in accordance with the
rulss made fer regular substantive appointments,
there i8 no reason te exclude the efficiating
service for purpose of seniority. Same will .

be the position 4if the initial appointment

s 11




T -
et oot =

’/_—i

to substantive appointmants as

with the rules

-
kf%; -

the racruitﬁent

of relaxation of age fer

ctions/orders briefly are 3=

hec service as Chamical Examiner

r to regularisation of

1 Examiner Grade 11 and

s . Nos. 1 to 3

Ne. 3110/91

gqular,

£ill vacancies

Assistant

r by 100% by prometion is

of the ad hoc Chemical €xaminers Grade Il

been officiating against vacancies

ov relaboy 7o
er te thres years

direct recruitment quoeta)

should bs considered for regularisation according

to rules and in cise they are reqularised the

-11=
id
o jtself is made i{n accordance
+ applicabls
in the presant case."
16, As regards relief at item 8(v),
rules themselves permit
Government servants.
47, Therefors eur dira
(1) The ad
) Grade I prie
of the Annaxurse A-6 in O.A.
< should be deamed a8 T®
(2) The request for direction te
of Chemica
Chamical Examine
rejected.
(3) Such
. as may have
relating t.tf‘;';:'io'd pri
. A
(sithae=—pTRBBtITA—0F
yr
treatment of the perisd
‘E depend en the legal po®
of 'The Direct ﬁacrui
orficers’ Associatien’
With the above directions/orders, the
. with no erder as to cests,

R P

1.P. Gupta

2288
member (A) ;

!
i
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of ad hec gservice will

ition set out in the case

t Class II Engineering

(supra).

0.As. are disposed ef

J.P. Sharma
Member (J)

r/’b’tvc My\
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