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i:)Bte of decision,! 27.11.92

.. ; Appl if3nt.

OA No. :5096/91

Kh.O. P..Sha rite

Union of Iridia

Versus

For the aipp i i.f::ant

For tte

a:»?APi

l-tr)n'hh:» sh. P.K. Kartha, Vi<rs5 Chai nrian (J)

llon'ble Sh. B.N. l^hovmdiyaJ .. Mcmter (A.) ^

Respr>nf?«=»nt.s

Sh. A.K. fiehra , Q-Minfjel-

M?;. GeKsta f-nt hra, Crs.m?>e l,

1 wrwsthc^r Reporter?; of liOC«3l r.«3t5er?!; may te allrswed

to s©e the judtiement?

To bfs referr^ to the R(spr:)rt.ers or fwrrt

J IJ D G E M E N T

(Of tte 13encii deliverfjd by i-lon'ble Sh. B.N.

nhoi)ndiya!l , Mia'nter (A)

In thir, m filed under SecrtJon 19 of Central

Administrative Tribunals Act., 1985 by Sh. O.P.Sharfv.3 workino

at. nm..nt a« LDC in tte Di^^torBt. of H^lth 5^rvices, D..lhi
has challerK^^d tha acrtion of the r.,«pondentr. of not takinq
into.Kxx.,nt the mriodofservk:..f^.„ 1.11.73 to 6.10.82
.•8n,ter«i bv him In Grarte Iv of the Delhi Ad™,n,
sutordl„a« S.rvlo«, as •fe:i«nhc«, Owmtor on .dhoc tasU.fer
the mirpose of fi.xation of senioni.ty.g^

.. 2/-

"W



..2..

applicant joiried rservio© unt^er Delhi

Administration as a Nursinq Orderly in L.N.J.P.N.Ht>spit^i on

09.7.65. On the basis of his educational qualifi<7ation,

exfjerience, ssrvic:^ i'«coipd ant? his perfonman("S3 in the

interview before a Ajly CT)nstltute(3 [)epart/r(enta:i Promotion

Committee, he was selected for appoint-rrtent as 'Ite]er^v>ne

Opc^iBtor in Grade iv of Delhi Administration Si)bc,\i'riinate

Sfifviae. The appoi ntJtient was initial ly for a jjerifid of 3

r.K.w,t-hn with effect from 1.11.73 but was extentJsd from time to

time} till ' 15.10.82. l-te was recjdlarised as Grade IV of the

DA.x-> w.®.f,7.10.B2. f.aterf the seniority of Grade-IV of

D.A.S.S. was cirojlatfjd and the applicant was shown aqainst

Serial No. 8.-^4 by takinq his date of appointment in the

Grade as 7.10.82. Thus, the ad^ioc service rendered by him for

years was icjnored for the purposes of fixinq of his

seniority, alleqss that in case of c«ie Sh. Birendra Kumar

Qipta,, wh<-> was similarly sitijated, the ad>ioc ser-vice was

ci"«)ntec^ for fixinq his seniority with effect frati S.4.73 i.e.

t-te of his initial prtamotion as TelepTione Clerk on adhoc;

tjasis. Artiimber of rapresejitations made by him did not elicit

any re,fy>nse. The applicant has therefore, prayed that the

seniority list (Annexurf^v) published by the respondents be

'̂ .a.hed to the ext^t it fives his seniority without takinq
into account his adhoc service and that the respondents be

to r«w„rise hi. the date of hi, initial
anpoint™,nt as 0«™tor i.e. ,.11.73 „ltH al)
coriri«x:f,jenf ;i a 1 benefi t.s.
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?,. Th© r®s^Tondent.s hsive mnt.er(d<«? that the seniority of

th® applicant has been fixed in acxjortjance with the rules i.e.

Delhi Administration Subf.-)rt?inate Services Rules, 1967. Wt-it1e

vs:)rkim7 a-, a Ward Orderly, he wa« appointed as Telephone

()ps%rator with effect, from 1.1.1.73 on a piirely adhoc and

ef«?jroent basis for b m?riod of thjw; months or ti.ll such time,

a n^ular candidate was aprioi crtf^d. The p-jst of TetentK-^ne

Op^^rator falls under Grade .TV of the D.A.S.S. for which

prtimotions are made on the basis of the rec»fnment5ations of a

duly constituted iDeFKjrtJTient^l Promotion CxDiwiittee and the

rroKrinrxi seniority list is appn.">v«5 by the Chief iiiecret.BrY,

ttelhi . The said 3t?h<x? pn:m:)ti.on was rnade by the Medical

.S«.iperi.nt©mJent, Jrviin Hospital in violation of the rules and

was, t.h€?refore.- irn?jt7ular. it wav5 tm-',N;?nt to be on.ly adh«~ and

a stop qap arranqcsnent. In accordance w:ith the D.A.S.S.

f?ijilesCXI the recotnrrK«ndatif>ns of the Ally constituted

Depart.jnej'»tal Prcwiotion COTirrdttee. the applicant was riominated

for promt^ti.on to Grade IV(M) LIX: with effefrt from 7.10.82 and

this appoint.ment.. was duly approved by thie Chief '.Secretary.

4. Wte have qone throiK7h the recxsrds of the case and heani

tte ld.cr)U)-ise.l for the rx^rties. The Id.counsel for the

appliCTfit has citt^d a number- of Judoirjfritynt^^to su?")p«t>i"t. ^li.s car^e

* 1. Direct Rec.'jn.rit Class II Ernainessrinq Officers Asstx^iation
Vs. .State of Marorashtra ( 1990 (13) ATC :M8)

2. Sharsnuqarri and Another Vs. U.O.I.(II (1987) ATf..T 331).

3. Kuldeep Chand Sharma & Another Vs. Delhi .Administration
(1978 (2) SO? 379)

4. S.C. Kacktwana & Ors. Vs. U.O.I. (II 1987) ATF>T 50)

5. S.C- Jain Vs. U.O.I. & Ore. (1987) (2) StJ? 416)
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that a:>ntimiour, adhoc servic-es followeiS by r'*H.7ri larir^aticin

shotfld te aoijiTrtsd for fixation of seniv-jf ity.

On th© other hand, the Id.pownsel for the n»spond(^ts have

cited c::5s;ii.gs in whii-:ti it was held that if einy sti^tiitory niles

or ex&'.f|)t ive onterr: provides to the cr^trary, the rule or

order will have supr«mac,-y ifr¥)lyin<j that in suc^ cases, only

sei-vices to the ext.ent pannissible to be ccsrnted under rules

will be taken into accxjunt (AIR 1987 SC: 424 - A?5hok fJtilati Vs.

B.S.Jain.) and (air 1989 5517 278 l)(?>lhi Water Supply and Sewaqe

Disposal Cofiwittee Vs. R.K. Kashyap ). Vte have considered

all these cases. In Narender Ctiadha Vs. Union of India ( t98b

<2) 55a:,' 15? ) it was held that where officers were prr:*noted

without followinq the prcx^esdure prescribed in the njles and

woHced continuously for lorici perio<3s without ir^eiixi reverted,

then the perifxl of cor.tinuance officiation should be cxsjnted

for seniority and that any other view wstld be arbitrary and

vlolative of Articles 14 8 16. This view hn baan mlteratsd
hy t.he .-ainiMTis Qxirt in a nimter of esses incllldinci Direct

Class Tl E™,i„«.rtn<, officers' Association Vs. .state
of Maharashtra i19Q0 (.3) ATC; S481. Th« msr«nde„ts have not

that i„ a si^lar of ,,h.Bire^„ K^r his
«,hoo se„i<^ ,.,.,3 ^ ^

seniority. The contention of the mspondents that ^h

— to denial ...

as ftelephone clerk, the adh<x^

fsken into account.

inq his seniority
service r«rie,«i by hi» has been
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'i. Tn the fr)<::rt:.s arn;? ci rci)rn'r,t arK"»r. of the f:3r-;e, w© hold

that the applicant is entitled to sncxsaed ami the respondents

am direcTfst^ to revir,^-^ trte seniority list of th© TelepJione

Operators after takimii into aoooiint the oontinirous

imintsirnipted atihor? servic® by the applicant and

those similarly situated, till the time of reqularisation and

finalise the same aft.ar hearinq all ttie repmsf^tation. These

orcters shall be imr.Vl(=«rm?nted expejditionsly ami pmferably

within a ywsriod of :•:! rrnrnths fnotn th© date of rtacjeipt of this

order.

'itiem wVll be rw) order as to msts.

i) _AtJ 'VK•ĵ
(a.N. OhoiJiidiYal) ^y) >i j** ^

(A>

I ,•

/

(P.K.Karttia)

Vi(» Chai TTnan . (.7)

4^




