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C«TP., .0«X«ST.ATTV. T.rBUNA., ppr«CrP.. „,.e„
OA No.3080/91

New Delhi, this ?sth day of May, ,„8

rs-«r-S.p.BISWAS, MFMBFR(A)
Shri Netra Pal Yadav

T-6-r'^nnfr Yadav
Rar^^fii T ColonyBareiliy Jn, u.p.

'By Shri G.D. Bhandari, Advocate)

versus

Union of India, through

1. General Manager
Northern Railway
Baroda House, New Delhi

7. Divisional Railway Manager
Northern Ran way, ' Moradabad ..

fBy Shri R.l. Dhawan, Advocate)

ORDFR

Applicant

Respondents

Hon'ble Shri S.P. Biswas

Heard the rival contentions of the learned counsel

for both parties.

2. The reliefs sought for in this OA, filed under

Section 19 of Administrative Tribunals Act, 1985 include

(i) issuance of a direction to the respondents to give

proper seniority to the applicant inthe capacity of

Assistant Guard: (ii) direct the respondents to

consider the applicant's promotion to the post of Guard

(Goods); and (iii) treat the period from 18.7.86 to

31.10.87 as leave due.

3. Vide A-4 orders dated 12.8.85 issued by the

respondents, applicant's name was placed in the pai^^l of
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Assistant Guard in the scale of Rs. 225-V8
>;.re-revised). Following the aforesaid empanelment,
-PPlleant was appointed as Assistant Guard vide order

dated 16.9.85(Annexure R~3) purely on temporary and

basis. The said order stipulated inescapable
need for passing P-?A training course that was scheduled

to start from 14.11.85. Applicant attended the said

course and the results, as mentioned at R-4 dated

24.2.86, show that he has neither passed nor failed.

The remarks against applicant's indicate "Failed

(Supp-TR). This was followed by communication dated

:?0.5.S6, in which respondents directed the applicant to

report for subsequent training that was scheduled to

start with effect from 10.3.86. Applicant could not

avail thie facility of appearing in the supplementary

examination though he was in receipt of the opportunity

formally. This was followed by A-6 order of reversion

dated 18.7.86 placing the applicant to his substantive

post alongwith yet another similarly placed candidate.

4. Applicant has challenged the above order of

reversion on the strength of Railway Board s

instructions dated 5.17.78 which stipulate that if an

employee has availed 3 chances he may be allowed to

avail one more chance at his own cost. the question

that arises is wliether the reversion order is valid in

the face of the Railway Board's order aforementioned.

5. We find that there are clear stipulations in the

letter of appointment to the effect that the candidates

so utilised on ad hoc basis will be required to pass the

prescribed training course before they could be used as
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Assistant Guard on regular baM.. It „as also clarlf^
an.

Win ba revertad to the .ubstantlva no.t. That apart,
Railway Board's circlsr undar ,9^4 stipulates that If
any candidate who had not qualified even by availing a
second chance, his name would be deleted from the panel.

6- As per the Northern Railway's instructions vide
notification dated 75.8.75 promotion from Class TV to
Class ni category are allowed subject to two chances to

qualify promotional course at the cost of the

administration. Since the order of promotion was purely

temporary and on ad hoc basis subject to passing of the

P-24 course, the reversion order cannot be faulted.

7. Applicant takes the plea that he was reverted on

account of major penalty charge shieet (Annexure A-lff))

served on him. We do not find any ground to accept such

a contention because the charges were closed

subsequently. We find the order of reversion had

nothing to do with the complaint made by the passengers

as a result of which the applicant was apparently

subjected to major penalty charges. Even if we accept

applicant's submission that reversion could not be

resorted to in view of protection available in A-5, the

action of respondents in reverting the applicant cannot

be faulted when the said action is based on

unsatisfactory working on the part of a purely ad-hoc

employee.
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applicant would fu,th«r „ial„ t,„t t
---ruv

«.-°Vee 1.

Hec^«„«„,e, ,,, o.de. « A-,s b. „..c. He h..„
P>a«-.tsl.«o... ™a.l„, 1,, Jon,

and Shiv K„„«. ,,,.

applicant, ever «i„c6 12.8.85, when he was placed on the
panel, applicant has been continuonsly holding the post
as Assistant Guard and there has been no break in
service and as such his seniority was to be counted from
the date of promotion i.e. 12.8.85. Respondents have

resisted this claim of the applicant. Tt has been

submitted that those who passed the promotional course

for the post of Assistant Guard in subsequent chance

would tank junior to those who qualified in the first

chance. Tn the additional affidavit filed in December,

1993, responderits have submi ted that the instructions

dated ?5.8.75 were in operation at the relevant time

when the case of the applicant was examined and those

instructions have not been superseded. Tn other words,

instructions on the issue of seniority, as of ?5.8.75,

would hold good. Acordingly, employees shown at SI.No.6

to 13 in the select list as in Annexure R-2, who passed

promotional course and got promotion as Assistant Guard

prior to the applicant had to be regularised ili terms of

date of qualifying the prescribed test. We do not find

any infirmity in the action of thie responderits assigning

the applicant seniority with effect from 28.10.87 when

he had qualified the course- Applicant's own admission

dated 18.1Z.97, as at A-8, is relevant in this

8
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;;;r'- --the Supreme Court held Unt
r.nat where the

appointee,,. ... accordance wU.h th.
t„a... t.e appo,eonve.e. „a3

hoc .aMs and .,aas ...the.
P'oced... ^

. t,.e„ the poMod Of a. hoc serv,c« .ou,,d not h.
r-ko„.d fo. determination of seniority. i„
decision was one of the items discussed hy the apex
-curt in Direct Recruit Clas. „ Engineer officers
Association » Ors. Vs. state of Maharashtra s Ors. .IT
I99IS(Z) SK ?64. We are of the view that the corallary
to conclusion (A) applies to the case of the applicant

herein because between 12.8.85 and 20.10.87 applicant's

appointment was purely ad hoc and not on regular basis

In accordance with the rules. The fact that qualifying

P-24 course is a pre-requisite for regular appointment

as Assistant Guard is not disputed. What is also not

disputed is that applicant passed the said course only

after June-July, 1986. Under these circumstances, his

claim of regularisation and counting of seniority from

the date of his initial ad hoc appointment, i.e.

12.8.85, cannot be accepted in terms of Direct Recruit

case (supra).

10, The applicant has also claimed consideration for

promotion to the post of Guard (Goods) in the grade of

Rs.1200-2040 (pr6-revised). This claim is on the basis

of the fact that applicant had continued to work from

12.8.85 as Assistant Guard and fulfilled all the

requirements prescribed in TRFM for such promotion. We
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the notification for holdinn i
r Holding selection to thepast of Guard (goods.) was issued hv

respondents on?3.8.91 and the crucial date i p
' *" 3®-4.91 was fixed bydate candidates should have completed five year^

- Wc. ,n po., con.i J
-o-Uon to t.e or.He e,. ,,,,

out. revised channel of promotion for Guard,
fonowing restructuring of the grad«. reco»«„ded hy .th
Central Pay Commi.Mon. As per tha channel of
promotion, those eligible for consideration of promotion
by means of an option of selection have to have 5 years
of service after having qualified in P-3 Induction
course before being considered for the post of Guard.

It IS seen that applicant did not have 5 years of

service in the substantive capacity as Assistant Guard

on ?fl.1(i!).9?. Since he was promoted as Assistant Guard

with effect from 20.10.87, he could have been considered

for promotion only after a passage of five years, i.e.

by end of October, 1992. The Applicant did not complete

the requisite period of five years as Assistant Guard by

?0. 10.91 arid thus he could not be called for the

selection.

10. Tn the light of the discussions aforesaid, the

application fails on merits and is accordiiigly

dismissed. There shall be no order as to costs.

/gtv/

(S-P- B^lTwas)
Member(A)

^ (

(T.N. Bhat)
Member (J)
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