IN THZ CINTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DCLHI

s
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0.A. No, 3071/91 \/ Date of decision .(9..-..1
U.A. No. 3110/91.
0.A. No. 3111/91
Central Revenue Service Applicants
Asgsociatiaon
V/s
Union of India & Others Respondents
CORAM:
Ths Hon'ble Mr. J.P. Sharma, Member (3J)
Tha Hon'ble Mr. I.P, Gupta, Member (A)
For the Applicants Shri G.B, Singh with
Shri Gurmeet Singh,
Counssls.
For the respondents Shri R.R, Bharti, Counsel

(1) Whether Reporters of lacal papers may ba ‘j{?
allowed to see the Judgament ?

(2) To be referczd to the Reporters or not ? %ﬁ;

J_UD G L MENT

[ Delivered by Shri I.P. Gupta, Member (A)_7

These threas J.As. arae heing dealt with
together as they raise issues which are similar

in nature.

2. The Cantral Revenue Chemical Service is

a service undar the control of Cantral Board of
Exciée and Custams, Department of Revenue, Ministry
of Finance. The posts of Chemical Examiner Grads I
(Rs. 3000-4500) and Chemical Examiner Grade II

(Rs. 2200-4000) ars Groyp 'A? posts whereas the
post of Assistant Chamical Examiner bslow the post
of Chemical Examiner Grada II is a Group 'B' post
in the scale of Rs, 2000-3500, The number of posts
of Chemical Examiner Grade I, Chemical Examiner

Grade II and Assistant Chemical £xaminer are said
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to be 17, 24 and gg only,
3. Promotions to the posts of Chamical Examinep
Grade I are made on the principle of selasction from
amongst Chemical Examinep Grade II with five yzars
service in the grads. The promotion queta is 75%
and the remaining 25% is the direct recruitment gquota
according to the recruitment ryles, Ag regards the
posts of Chemical Examiner Grade II, S0% is to be
filled by direct recruitment and 50% by prometion by
adoption of the method of selaction according to
recruitment rules, 1In so far as thg posts of Assistant
Chemical Examiner are €O0ncaerned, the rulgs enjoin
that 75% posts woulg be filled by promotion and 25%
by direct recruitment,
4, The Counsel for the applicants contsndad that
the Th;rd Pay Commissian observed as folloys ;=

" We undarstand that tre Dgpartment is

considaring the question of stopping

direct recruitment at the lewel of

Assistant Chemical Examiner, UWe think

that this step would considerably improve

the premetian pPrespects upto Class ]I

levels, Ws would recommend that the

25% direct recruitment at pressnt at

the lsvel of Chemical Examiner Grade I

may also be stepped,"
5. The Lsarned Counsel for the applicant fyrther
contended that an Expert Committea on the rsorganisation
of Central Ravenues Chemical Suirvice also recommended
in its report on 10th August 1979 that direct recryit-
ment only at ong laval i.8. Chemical Examiner Grade 11
to the extent of 50% should be resorted to., He addad
that though the Government yas inclined for 100% depart-
mental promotion as recommendzd by the Expert Committae and
Some communications were alse exchanged with the Depart-

ment of Parsonnel and UePeS.Cy yet the Tecruitmasnt ryles
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had not heen revised yegt to provide for 100% <jjp

Promotian,

6. +he Counsel for thg appl}cants arqued that

the Departmsnt, houevar, togk g practical cognizance
of the desirability of the 100% departmenta) promotion
to the post of Chemical Examiner Gradg I from 1975
onwards, The last direct recruitment aof the said

Post was madeg in 1970. as regards the Chemjca}
Examiner Gradg II, the last direct recruitment yas
made in 1974, In regard to posts gf Assistant Chamical

£xaminer, the dirgct recruitmant yag held aroung

20 yaars back,

7e As regards filling tha Posts by promotion a
regular D,P,C, yas Convened on 17th Auqust, 1976

for the past of Chemical Examiner Gradeg I and
thereafter on 74,1981 and later on 8.2.1991 ang
13.9.1991, For Chemical Examiner Grade 11, bPC Por
promotian against departmental quota was hgld in
1377 and in 1990, 1In Te&3pect of the post gof Assigtant
Chemical Examiner, thg Counsel fer the applicants
mentioned that only 7 posts were filled frqm departe
mental candidates and the rest haye been left for
direct recruitment,

N

8. The relisfssought arg for issus of directions
to the respondents tgo 2w
(i) Treat the officers mentioned at S.Nos, 1-3
of the statement a3t Annexure A-6 in 0.A.No,
3110/91 as having been appointed on regular
basis as Chemical Examiner Grade J from thg
respective dates they uwere initially appointed
on adhoc basis,
(ii) Fi11 a1l the existing vacancies of Chamical
Examiner Grade I, Chemical Examiner Grade IT
and A ssistant Chemica) Examiner by 100%

proemotion,
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(iii) Treat 12/ mentioned in Annexure A=1
of 0.A. No. 3111/91 as having been

appointed an regular basis ag Chemical

Examiner Grade I1 from the respective

dates on which they warg appointed on

ad hoc basis,
(iv) Treat the ad hoc servics of officers
at 3.Nos, 13 to 31 of Annexurg A-3
of 0.A. No. 3111/91 as reqular service
in the posts of Chemical Examiner Grade 1I1I.
, (v) Permit the departmental candidates other-
wise sligible to compete for direct
recruitment quota in future in relaxation
of the prescribed age limit,
9. The Learned Counsel for the applicants pleaded
that ad hoc appointments wegrse Tegularised from sybgg-
Quent date and not franm the date of ag hoc apoointment

whereas the respondents shouid have regularisad from

the date of ad hoe appointment, sinca the quota rule
had broken down inasmuch as no direct recruitment yas

résorted to for ysars and ths resarvatisn for vacancias
for direct recruitment vas not justified, The raspondents
themselves violatad the recruitment rules by not
resorting to direct recruitment and, therefore, the
ifAfgrencs is irresitible that the quota rule had brokan
down, The Tegularisation should thersfore be done

from the respective dates of ag hoc appointment irres-
pactive of the consideration whether the vacancles werg
against Promaotion quota er direct recruitment quota,

In this connaction he cited the €ase of Direct Recrujt
Class II €nginesring Officgars Rssociation y/s State

of Maharashtra /73T 1990 (2) sc 264_]. He further
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Union of India and Others / I (1990) ATLT(CAT) 58_7

cited the case of G.C. Pillai and Others u/s

where it was observed as follows :=-
" If enough direct recruits are not
available, the vacancies should be
carried forward and filled in later
ysars by the direct recruits, A
reasonable peried for t he carry forward
scheme will be three years, not more
(vide Ca. A,S5. Aiyar & Uthars v. Bala-
subramanyam & Uthers, 1980 SCC (L&S) 145)."
Therefore he centendad that in no case the vacancies
against direct recruitment should be carried beyend
thres ysars,
10. The contention of the Lz2arned Counsel fer the
respondents were =
(i) The application is barred by limitation,
(ii) The posts have been filled frem time to
time in accordance with the rules. The
number of pests in the cadres being small,
recruitments have not been made with
reqularity. In so far a8 the pasts of
Chemical Examiner Grade I are concerned,
accerding to recruitment rules 25% vacancies
are t0 be filled by direct recruitment
with five years regular service in the
grade, Their year-wise vacancy position

was as under -

Year Vacancy

1983 4

1984 3 -
1985 1

1986 1

1989 3

1990 3

=

o

[’a direct recruitment 11 by pramotig
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(iii)

(iv)

(v)

Since nenes of the officers in the considaration list
had rendered qualifying ssrvice of five yasars in the
Chemical Examiner Grade II, it was decided with the
aopreval of the compstent authority to relax the
qualifying sarvics and treat the above vacancies as
fer the year 1990, Even ad hoc ssrvice renderad by

the candidates was taken inte account. 7 officers

were promotad to Chemical Examingr Grade I en recommen=
dation of DPC of 8,2.1991, Tuo mors officsrs were
prometed on reﬁommendations of DPC on 13th September
1991, Further pastsof Chemical £xaminer Grade I
cannot be filled by promotion because no officer in
the feasdsr cadre is eligible, The filling of four
pests by direct racruitment is ynder consideration

in consultation with the Union Pyblic Sarvice
Commission,

The pest sarmarkad for direcf recruitment cannot be
diverted to promotee quoata and that would be in viola=
tion of the recruitment rules,

The total strength of Chemical Examiner Grade I1I

is 24 of which only 50% falls within the promotion

quota and 12 vacancisgs pertaining to thg year 1933

to 1989 against promotion Quota wars filled on the
recommendations of DPC which was held on 10th
January 1990,

As regards Assistant Chamica] Ixaminer, the last
OPC was held on 23rd Cctober 1990. There were

13 vacancies of uhich 3 fell under direct recruit-
ment gquota and the remaining under promotion quota
and out of 10 vacanciss for promotian quota

siX related to the ysar 1987, one to 198 and

3 to 1990,
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11, Let us analyse the facts and issuss invelved
in the 0.,As, As regards the question of limitation,
the Counsel fer the applicants pointad out that the
application challenged the orders ef 1990 and 1991
and applications filed in 1991 are within the peried
of limitation. However we find that amangst the
reliefs ssught ordars in rsspsct ef 12 persens men-
tioned at para 8(iii) of this erder were issued on
9.,4.1990 and the application was filed on 24.12.,1991.
On the file of 0.A.No. 3111 thare is no application
for cendenation ef delay. e shall, therefare, put
this relief aside and not consider it on ground af
limitation, As regards relief at para 8(i), the
orders regularsing them as Chemical Examiner Grads I
were issued on 22.2.,1391 and the prayér in this
ragard is not hit by limitation, The ather reliefs
are for centinuing grievances and they are baing
discussed further in the succeeding paras.
12, So far as the Chemical Examiners Grade I
are concerned, Annexure 6-A shows that 7 ad hec
Chemical Examiners uere:?ularised as Chemical &Zxaminer
Grade I from dates in February 13991, though they were
prometed on ad hoc basis as Chemical Examiner Grade I
from periods ranging between 1986 to 1988, Out ef 7
two have already ratired and the remaining 2 uere
promoted from the stage of Chemical fxaminer Grade Il
to Chemical Examiner Grade I and they had not held
the post of Chemical Examiner Grade I in ad hoc capaclty
prior to regular appointment.' Therefere in raegard to
the whole list it was only with referance to S.Nos,
1 te 3 that the Counsel for the applicants has requested
for treating the officers as appointed on reqular basis
as Chemical Examiner Grade I from the dates they were
initially appointed on ad hec basis.
13, Law is settled that ad hac appointments dshors
the Rules do not establish any right. Further na

reqularisation in servics can be allowad contrary te
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a statutory rule.. It cannat be that in contravention

ef the statutory rule an ad hoc appointment is made and
after some time that appointment is regularised circum=-
venting the statutory rule in this manner. In ths present
case there was a quota for promotee and a queta for
direct recruits. If somshou the posts cedld not be
filled up by direct racruits and consequently these

posts were filled up due to exigency of situation by
promotes officers, there is nething to indicats that
these promoteas were scrsened feor prometion on the

method of sglection, However, it is nobody's case

that these promoteess were promoted in a haphazard

manner. In fact, they appear at § .Nos. 1 to 3 of the
list at Annexure A-6 and they are at the tap. It had
be2n pointed out by the raespondents that none of the
officers had randered qualifying reqular service of

five years in Chemical Examinar Grade II and it was
decided to relax the qualifying service and treat the
vacancias agaiﬁst promotion quota as if they were for the
year 1990, The recruitment rules in regard to promotion
for the post of Chemical E£xaminer Grade I only stipulate
Five ysars' service in the grade and do not distinguish
betwsen ad hoc service and reqular service. The first
three officers in U.A. No. 3116 about whom relief has been
sought were serving as Chamical Examiner Grade II on ad
hoc basis from 1977/78 and, thersfore, they had adequats
experience. The officers at S.Nos. 1 te 3 havs alresady
been regularised, and thara is none in the list whe has
been reqularissd frem an sarlier date te be affected if
2&%2 ad hoc service is treated for all purposes as regular.
The direct racruits joining later will in any case rank
junier since seniority betwsen diract recruits and
promoteass regularly appointed within their raespective
quata must be datermined by the length of centinuous

officiation. It cannot bs said in this cass that all
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eligible officars were not censidered, since avan
~after considsring all eligible officers, twe vacancisas
remained unfilled. They are alse not beyond the
prometion quota since the respondants themselves have
contendzd that out of 11 vacancies against prometisn
quota in 1990 only 9 could be filled bascause ather
officars were nNot eligibla,
14. As the applicants appear to be senier-most
amongst Chemical Examiner Grade I, and since nething
has been pointad out to us to the centrary and since
they had the r sgquisite experience according te the
recruitment rules and have also bean since regularised,
we are inclined to take the visu that the efficers at
S.Nes. 1 ts 3 of O.A. No, 3110/91 ara entitled te the
bansfit of the rule as enunciated in clause 8 of the
summary @f the Judgement of the Constitution Bench in
the case of ' the direct recruit Class II Enginearing
Officers Associatien v/s the Stats of Maharashtira
/73T 1390 SC 264_7 uwhich reads as folleus i-

#lf the initial apoointment is net

made by following the precsdure laid

down by the rulss but the appointtee

continuas in the post unintasrruptedly

till the regularisation ef his saervice

in accerdance with the rules, the peried

of efficiating service will be countsd.®
15. As regards directing the respondents te fill
all the existing and future vacanciss by 100% premetion
we must say that such a direction would bs uncanstitu-
tienal. Articls 309 af the Constitution prevides that
it shall be cempstent for the President er such persen
as he may direct in the case of sarvices and pests in
connection with the affairs of the Uninn to make rules
‘regulating the recruitmsnt until provision in that behalf

is made by an act of the lsgislature. It is, therafore,
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fer the lagislative bedy or the executive te decide

in what manner the posts ars to be filleds All that

we can direct in this case is that the vacanciss againat
direct recruitment should not be carried forward

beyend thrses yaars keeping in view the spirit aof

the judgement in the case of G.S. Pillai (Supra)

and Cel, A.S. Aiyar (Supra). Therafere such of the

ad hec Chemical Examiners Grade II as may have been

Yelahog 5 promolion el o
ofP;ciatlng againat vacancies, relating teo perinds

prier te thres years (W;W ’i direct
recruitment quota) should be censidered fer regu-
larisation accerding te rules and in case they are
reqularised the the trsatment of the peried eof ad hec
service will depend on the legal pesition set eut
in the cass of ' The Direct Recruits Class II
Engineering Officers' Association’ (Supra) where
it was held :~-
" If an appointment is made by way of
stop-gap arrangement, without considering
the claims of all the eligible available
persons and without follawing the rules of
appointment, ths exparisnce en such appoint-
ment cannot be equated with the experisence
of a regular appointes, because of the
qualitative difference in the appeintment,
Te eguate the twe would be te treat twe
unequals as equal which weuld vislate tha
equality clausa., But if the apoointment
is made aftsr censidering the claims ef all
eligible candidates and ths appointee continues
in the poest uninterruptedly till the requlari-
sation of his ssrvice in accerdance with the
rules made fer regular substantive appaintmenta,
there is no rgason te exclude the efficiating
service for purposs of senierity. Same will

be the position if the initjal appointment
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itself is made in accerdance with the rules
applicable to substantive appointments aas

in the presant case."

16. As regards relief at item 8(v), the recruitment
rules themselves permit of rolaxation of age fer

Gevernment servants.
17, Therafore eur diractions/orders briefly are i=-

(1) The ad hec service as Chamical Examiner
Grade I prier to regularisation eof S.Noes. 1 to 3
of the Annsxure A=6 in 0.A. Ne. 3110/91
should bs desmed as reqular,

(2) The request for direction te fill vacancies
of Chemical Examiner Grade II and Assistant
Chamical Examinsr by 100% by prometion is
rajected,

(3) Such of ths ad hoc Chemical Examinaers Grade II
as may have been officiating against vacancies
relating tJTE?Efﬁd p;;:; thiﬁiii yesars
(ééth:zs;:liiéizn;or direct recruitment queta)

dr

should bs considered for regularisation according
to rules and in case they are regularised the
treatment of the peried of ad hec service will
depend on the legal position set out in the case
of 'The Direct Recruit Class II &nginegering
Officers' Association' (Supra).

With the above dirsctiens/orders, the 0.As. are disposad ef

with no order as to cests.

Jl{ﬁéng A ' é}‘vvvxa-a4,

I.P., Gupta dszéTép” J.P. Sharma
Mamber (A) . Mamber (J)






