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HON'BLE MR. I.K. RASGOTRA, MﬁMBER (A)
Dr. Sunil Gomber has filed this application unaer Section
19 of the Administrative Tribunals Act, 1985 aggrieved by the act
of the respondents in not appointing him as Assistant Professor of
Paediatrics, even though he was duly selected and recommended by
the Union Public Service Commission (UPSC) for the post. Accord-
ingly the sole issue raised for adjudication is whether any legal
right acqrued to the applicant for appointment to the post on the
score that he had been selected and recommended for ar -ointment by
the UPSC. The brief facts of tﬁe case are that the applicant, who .
Jossesws degree of M.D. (Paediatrics), applied fdr the post of
Assistant Professor of Paediatrics, in the Ministry of Health and
Family Welfare, Department of Health, advertised by the UPSC vide
advertisement No. 32 dated 6th August, 1988. He was called for
an . interview and selected for the said poét. The UPSC vidé
letter dated 16.3.1987 advised him as uqder:
"I am, however, to make it clear that the offer of
appointﬁent, will be made'to you only after the Government
have satisified themselves after such enquiry as may he

considered neéessary that you are suitable in all QZ(



reserved for Scheduled Castes, it was to be treated as unreserﬁed
in case no Sehedule Caste candidate was available‘and it was in
accordance with the failing provision in the advertisement that he
Q%d applied for .the post which culminated in his selection.
(j?Neﬁertheless_no'appointment 1ettef has been issued to Him so far.
His representation to.the Department of Healt%, Ministry of Health
and Family Welfare have not elicited any reeponee.' The post,

however is lying vacant.

(1)

the(post retrospectively with effect from the date from

respects for apﬁointment to the serviee'and that you are
in good mental and bodily health and free from any
physicai»defecfs likely to interfere with the discharge of
your duties. The offer of appointment will also be .
subject to such ether conditiions as areAapplicable‘to all

such appointments under the Central Govt."

The applicant submits that although the post was initially

By way 9f relief, he has;prayed that:

the act of the ‘respondents in not issuing appointment
letter as per the recoﬁmendations of the UPSC, be declared
as illegal; |

the applicant be declared entitled to being appointed to

which he was reéecommended by the UPSC for appoinfment to
theApbst of Assistant Professor of Paediatrics, with all

consequential benefits.

2. _ The stand of the respondents as
explained in their counter affidavit-is that all posts of
Assistant Professors in accordance with the Central Health
Service Recruitment Rules, 1982 are to be filled 100% by

direct recruitment from the. UPSC. Accordingly one post of

Assistant Professor of Paediatrics was referred to UPSC

for direct recruitment. The post was initially reserved
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for Scheduled Castes candidate failing which it was to be treated
as unreserved. The UPSC, however, could not find any candidate

. from the Scheduled Caste and consequently treated the post as
unreserved and recommended the applicant for appointment to the
post. According to the instructions as then existed the post had
to be dereserved before it could be offerred to general candidate.
However, before the proposal for dereservation could be finalised
the Department of Personnel & Training issued fresh instructions
vide O.M. dated 25.4.1989 banning dereservation in cases of direct
recruitment. "The ‘matter was * ref erred t6  the
@ﬁpartment of Personnel and Training by the respondents for
dereservation of the vacancy. The proposal was, however, not
agreed to by the Department of Personnel & Training, (DOP&T)
although the UPSC had advised that the post should be got
dereserved. The matter was again taken up with the Department of
Personnel & Training but that Department did not agree +to
dereserve the post. The DOP&T, however, advised that the general
candidates may be appointed against future general ~vacancies,
There 1is, however, no clear vacancy available in the general
category, and therefore, the applicant has not been given the
T8tter of appointment. The respondefits are in a dilemma as in the
meantime the reserved vacanby cannot he filled up by referring it
to the UPSC for fresh action unless appointment is given to the

candidate already recommended by the UPSC.

3. Shri G.D. Gupta, learned counsel for the applicant for the
applicant fervently argued that the applicant has a legal right to
be appointed as Assistant Professor of Paediatrics as he had been
selected and recommended for appointment to the said post by the
UPSC. He further urged that the applicant 1is entitled to
appointment against the 1989 vacancy. Referring us to the last
sentence of the paragraph ‘1 of the O0.M. dated 25.4.1989, the

learned counsel submitted thaf the ban on dereservation does not
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apply to the vacancies relating to earlier years which have been
filled up. It was contended that the vacancy|in question should
be deemed to have beep‘filled up as the process of selection had
been completed inasmuch as the candidate had been recommended for
appointment after going through the process of formal selection by
the UPSC. A1l the stages of filling up the vacancy had been
Completed exceﬁt issuing the letter of appointment. In the process
the applicant had beén conferred the right to appointment by virtue
of his selection and recommendation for appointment by the
authorisedeelection Committee constituted under the Constitution
of India. He further submitted that the executive instructions

cannot be applied retrospectively and withholding of appointment

of the applicant was illegal.

The learﬁed ‘counsel relied on the observations of the
Hon'ble Supreme Court in S.B. Patwardhan and Another Versus State:
of Maharashtra and others (1977) 3 Supreme Court Cases 399 where

Chandrachud J speaking on behalf of the court observed that:

These instructions, unlike rules regulating recruitment
and coﬁditions of service framed under. the proviso to
Article 309 of the Constitution or section 241 (2) (b) of
the Government of 1India Act, 1935, cannot have any
retnspective effect.”
He further cited the case of Jagdish Ram and ors. Vs.
State of Himachal Pradesb and Ors;'- 1971 (1) SLR 457 in support
his contention that executive instructions can have effect only
prospectiyely.
4.A Mrs. Raj Kumari Chopra, learned cbunsel for the respondent
admitted that the applicant had been selected and recomenced

for appointment “vide letter dated 16.3.1989 as no Scheduled

Caste candidate was available for consideration for appointment

to the said post. However, the UPSC is only a i;?iﬁf?datory
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body and till the candidate joins the bost, the vacancy cannot
be said to have been filled - up. The 1learned counsel further
submitted that the UPSC does not have any jufisdiction in the
matter df deresérving the post. The post has to be dereserved

by the respondents with the concurrénce of the Department of

‘Personnel and Training. In answer to a query from the Bench, .

the learned couhsel submitted that fhe instructions contained
in OM No. 36011/9/81-Est(SCT) ﬂated'30.11.1981 are not applicable
as the single vacancy advertised was a backlog vacancy coming
from 1986, when there were three posts, two general and one
Scheduled Caste. The reserved post was carried forward as
it could not be filled up due to the non;availability of a
Scheduled Caste candidate. The learned counsel for the respondents
further resisted the suggestion that not only the appointment
should be given to the applicant but it should be related back
to 1989 on the ground that he never worked in that post. oM
dated 25.4.1989 issued by the DOP&T 1is a policy matter. gnd
it is now well established that the Government of India has_
the right to make, alter and reframe policy keeping in view

the public interest within the framework of law.

5. We have heard the Tlearned counsel for the applicant
and considered the record carefully. We find that the post
of Assiétant Professor, Paediatrics was advertised in 1988
and it was specifically provided that "the post is initially
reservea for Scheduled Castes failing which to be treated as
unreserved." It is undisputed that no Scheduled Casfes candidates
were available. . Accordingly the UPSC tregted tﬁé post as unre-
served and went through the process of selection and recommended
é general candidate for the post. The applicant who happened

to be the general candidate selected for the post was duly
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advised by the UPSC vide their letter dated 16.3.1989. Once
a selection has heen held and a candidate recommended- and the
result thereof published, in our view the candidate hés
a right *o be considered,for appointment after the Government
respondents Thave sét{sffed themselves after such enquiry
as may be considered necessary 1in regard to charachter and
antecedents and mental and bodily health etc.- In a case
of this kind, what ﬁas to be seen 1is whether the executive
gction is fair and just. Once the process of selection
has been completed and a candidate having heen given the
hona ficde impression.that he is 1likely to be appointed against
the 'said post, subject to this fulfilment of other requirements
e.g. medical fitness etc. 1t will not be fair and just and
would tanﬁamount to a viplation of 'the principlés of natural
justice if he 1is denied the4 appointment. It 1is not the
case of the respondents théf the vacancy is no longer required
to be filled ﬁp. The Dbasic questibn is whether the post
having been treated as unreserved, as 1is evident from the
action of the fespondents; would come under the general
han on dereservation vide OM 'dated_ 25.4l1989. We are of
the view that once the post has been treated as unreserved
as per the adQertisement published by UPSC and the process
of selecfion completed it is for the Department t*o complete
the process of dereservation.

There are four important stages for 'filliﬁg up
tﬁe vacancy referred to tﬁe UPSC for thg purpose:
‘(a) Advertisement inviting»application.

(h) Holding of selection of the candidate by holding
competitive examination, interview etc.

(c) Making recommendations for the appointment of
candidate selected; anc:

(a) ‘ Tssue of  appointment letter- by the department
concerned. »
However, the - issue of appointment 1lekter could

be withheld if the concerned department takes a decision
not to fill up the vacahcy, which is a policy matter. Here,
it is not a case that the respondents have taken a policy
decision not to fill up the vacancy. The process of selection
set into motion cannot also be stultified by OM dt.25.4.89 as the said OM

was issued after the sfaggvgﬁé UPSC had already made the recommendation
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for the appointment of the applicant. The ban Sc imposed should

- _7—
ordinarily apply to such cases which are yet to be referred
to the selecting authority and where the applications are invited

or where the selection is yet to be held.

In the facts and circumstances of‘ the case, we order

the case of
and direct that +the respondents shall consider the/ ‘applicant
for appointmenf in accordance with the recommendations of the

UPSC for the post of Assistant Professor of Paediatrics against

1989 vacancy, deeming the Vacancy to be unreserved as advertised

—

in the advertisement dated 6.8.1988 after completing the other

" formalities as prescribed in UPSC's " letter dated 16.3.1989.

The‘applicant, howeyer{'shail be entitled to the pay only from

the date he joins the post. We further direct that the above

¢Z¥ orderg” shall be implemented within 90 da&s from fhe date of
its communication.

The OA is disposed of .as above: Parties to bear their

/

own costs. -
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