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(1) Whether Reporters of local papers may be
allousd to sea the Oo dgamant ?

\^2) To ba rafarred to the Raportar or not ?

JUDGEMENT

^ Oalix/ered by Hon'ble Shri I.P, Gupta, Member (A)_J7

In this application filad under Section 19

of the Administrative Tribunal Act, 1985, the

applicant has prayed for quashing the seniority

list dated 10.4.1990 to the extent it prejudicially

alters the seniority of the applicant and to direct

the respondents to fix the seniority of the apoli

cant above Shri K.S. Nagar (respondent No. 4) and to



allow all consequential benefits.

2, The Learned Counsel Tor the applicant

drew our a ttention to the memorandum (Annexure A-1j

regarding seniority position in the grade of Director

of Horticulture, Additional Director of Horticulture

and Deputy Director of Horticulture and Assistant

Director of Horticulture as on 1.1.19B9 in the CPJD.

It was mentioned therein that the Director of Horti

culture should bring ths seniority position to the

notice of all concerned and discrepancies, if any,

might be brought to the notice of the Directorate

within one month. The applicant figured at 3,No.

60 of the said seniority list and respondent No. 4

appeared at 3.No. 61^ that is just below the apolicant.

3, Another memorandum was circulated on 18.4.90

(Annexure A-2) giving the seniority position as on

1,1,1990 and here too the Director of Horticulture

uested to bring the seniority list to thewas req

notice of all concerned. Discrepiancy,

to be brought to the notice of the Directorate

within one month. In this seniority list the



.pplicant figured at S.NP. 44 and t.apondant No. 4

at S.NO. 43. In other uords. t.apondant No. 4 became

senior to the applicant by oirtu. of thie seniority

list. Against the name of respondent No. 4 it oas

wantioned that the seni ority was changed on the re-

commendation of the rsvleu DPC held on 27.12.1989.

4. The appiioant ua. appointed ae regular A.aist.nt

Director on S.11.19B6 uhetoas respcndant No. 4

inted on 11.5.1988. Therefore the Laarneduas so appo

Counsel fo

cant was r

r the applicant contended that the aopii-

egularly appointed as Assistant Director

,uch before resoondant No. 4. The applicant repre-

sented againe t the seniority list as on 1.1.1990

pendents on 2.5.1990. He again representedto the res

on 31.7.1990. Uith this representation he enclosed

a copy of his earlier representation dated 2.5.1990

and in this there is also a mention of the fact that

from a perusal of the Director General (york8)'8 letter

dated 8.6.1990 in reply to his representation dated

2.5.1990 the reasons for changing the seniority as a

result of rewieui DPC were not discernible. The appU-

cant continued to represent by his letters dated 8th



(0

November, 199D and 27th February, 1991. It appears

that ho did not receive reply.

5. The Learned Counsel for the apalicant argued

that seniority position of the applicant could not

be altered to his disadvantage without giving him an

opportunity to represent or of hearing. In this connec*"

tion he cited the case of S.L, Khanna, Assistant

Accounts Officer v/s The Punjab State electricity

Board 975 AI3L0(Punjab &Haryana High Court) 21J

where it was hald that * it cannot be disputed that

seniority plays an important part in the carear of a

public servant. Promotions to the higher ranks are

made on the basis of the seniority list and if the

merit of two public servants are almost equal, it is

the seniority which tilto the balance in favour of one

or the other. It is obvious that this order dated

dated 1.1.1973 which changed the saniority of the

petitioner adversely affectedMs civil rights. Such
e

an order could not have been passed without affording

the petitioner an opoortunity of hearing/ He further

cited the case of Arun Prasad v/s Union of India & Ors.

/~1991 (IB)ATC(PAT) a75j7 where it was held that



' before disturbing his seniority the applicant

uas n ot giv/en an opportunity of being heard in

respect of changing his seniority wis-a-vis the

respondents. Inviting objections after the

impugned order placing the applicant belou the

respondents uae issued, does not amount to allowing

a prior opportunity. Therefore, the impugned order

violates the principle of natural justice. The

Learned Counsel cited another case of n. \/enkaiah

v/s Union of India & Drs. /"ATR 1989 (2) CAT 23_7

where it was observed that * any modification or

cancellation of a favourabla order whicb visits

the Government employes with evil consequence^

can be passed only after affording him an opoortunity

to represent his case by giving him due notice for

the same. Still further in the case of J. Kalpana

v/s Union of India & Ors. ^ATR 1986 (CAT) 285_J7 it

was observed that ' whare, therefore, admittedly

no notice uas given and she uas never told as to what is

the procedural flaw which vitiated Che earlier select

list, how it has affected her rank in the select

list than in such a case reversion due to some pro-

caduralflaw in select list without notice cannot be



itained. In the same judgement, the following

observation was also made

" In our view the princiola of natural

justice knows of no exclusionary rule

dependent on whether it would have made

any difference if natural justice had

been observed. The non-observance of

natural justice is itself prejudice to

any man and .proof of prejudice indepen

dently of proof of denial of natural

justice is unnacessary. It will come

from a parson who has bean denied justice

is not prejudiced.'

6. The Learned Counsel for the respondents

mantioned that there was a mistake in regard to

yaar-wisa calculation of vacancies,. On the basis

of recommendations of Departmental Promotion

Committees for promotion from Sectional Officer

(Horticulture) to Assistant Director of Horticul

ture, year-wisa panel was drawn up as under J-



Y£AR VACANCIES CANDIDA T£S RCCOWflcNDcD

1985 1, Shri 5.P. Singh

2. Shri Randhir Singh,

1986 1* Shri n.L, Varma.

2. Shri Kripa Shankar,

1987

1988 1. Shri K*S. Nagar.

In October, 1989, a mistake in the yaaruise

vacancies tjas noticad. To sat right this mistake

a Review OPC was held on 27,12.39 in which the

position of panels drawn from 1985 onwards was ra-

viewed. The Review DPC, after following the laid-

doun procedure, made the following recommandations

in the order of merit

Y£A R VACANCIES

1985

1986

1987

1988

CANDIDATES RECOnnCNDED

1 ♦x Shri S,P. Singh

2, Shri Randhir Singh

3, Shri fl.L. Varma

1, Shri K.S. Nagar

2. Shri Kripa Shankar

In viaw of tha position explained above, the



incorrect eoniority position assigned to

Shri Kripa Shankar in the seniority list

issjad on 19.4.1983, was rectified v/ide

seniority list issued on 18.4.1990, This

position has Oaen intimated to Shri Krioa

Shankar, in reply to this reprssentation

made by him on 2.5.1990,"

7, The Learned Counsel for the respondents

further argued that an administrati^/e error can

be rectified even without affording an opportunity

fo.P. Uarma v/s CSIR 1990(l3)ATC(PAT) 460_7«

d. Let us analyse the contentions and arguements

brought out above. Ue shall first take up the

case of O.P. Verraa (Supra) cited by the Learned

Counsel for the respondents. The following obser

vation was made therein J—

" It was further argued by the counsel

of the applicant that, at any rate,

before the issue of the impugned order.

the apolicant should have been afforded

an opportunity of being heard, and it

not having been done, the orders an



vitiated. So far as tha fixation of pay of a

Cii/il servant is concerned, it is a mattar uithin

tha poujr of tha compotsnt authority to have it

done in accordance uith Law* flerely bscause a

sJbordinats officer has mada tha fixation over*

looking the clear provision of Law, it does not

stand in the way of tha competent authority in

rectifying the mistake when it is brought to its

notice. Such refixation cannot be characterised

as ounitive; nor can it be said to be arbitrary

on the ground that an opportunity of showing

cause has not been afforded* Hsncsy the attack

against the order on this ground also has to be

rejected. However, since the applicant was draw*

ing the pay as fixed by this order, we are of the

view that it will not be fair or equitable to

call UDon him to refund the excess or maku reco

very of the sama, as it was due to no fault of

the applicant that the wrong fixation was done

by the Administrative Officer of the third

respondent*

9« However, so far as the seniority position is
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concarned, the judgements cited by the Learned

Counsel for the applicant showing that seniority

plays an important part and it cannot be changed

adversely without giving an opoortunity of repre

sentation or hearing, as it would be violative of

principle of natural justice would clearly settle

the legal position. The case of 0,P. Werma (Supra)

related to fixation of pay and rectification of mis

take in such a refixation.

10, The documents relating to proceedings of OPC

were also shown to us by the Learned Counsel for the

respondents which confirm their stand that a Review

DPC for the yaar 1988, after rectification of the

number of vacancies, recommended resoondsnt No. 4

above the applicant. uJe have gone through the ACRs

also of the two officers but we refrain from giving

our opinion on it since an assessment has to be of

the OPC and so long as it is not arbitrary on the

face of it, it cannot be treated as illegal. The

fact, however, remains that no opportunity was

given to the applicant before his seniority was

adversely affected. Post-dacisional opportunity

..11
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to represent cannot be treated as a prior opportunity,

11» The Learned Counsel for the respondents had

also raised the question of limitation. It appears

that a reply was gi v/en to the applicant on 8.6*1990

but from the applicant's letter dated 31,7,1990

it appears that the reasons for changing seniority

as a result of Review OPC were not clearly spelt

out and that is how the applicant represented again,

Ue do not find the reply of the respondents dated

8,6.1990 on the papers filed in the case though

Annexure A-4 refers to it. Be that as it may, the

applicant wanted to get clarification on several

points mentioned in his letter dated 31,7,1990 but

no reply was sent by the respondents to him, Ue do

not find that there has bean any negligence on the

part of the apolicant and even if there is some delay,

we are of the opinion that there is sufficient ground

to condone it.

12, In the conspectus of the above view of the matter,

ue direct the respondents to restore the original

seniority of the applicant via-a-vis the 4th respondent

as shown in the seniority list of 1.1,1909. Ue quash
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(19

th# •eniority list dated 1.1.1990 in so far as it

relates to the applicant and the 4th respondent.

This will not preclude the respondents from taking

such action as may be necessary to rectify any

wrong order after following the principles of

natural justice i.e. opportunity to the affected

persons of representing and of being heard.

13. Uith the above direction and order, the case

is disposed of with no order as to costs.

(Ram Pal Singh)
Vics-Chairman (j)


