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CENTR2ZI ADMINISTRATIVE TRIBUNAL
Principal Bench ;
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New: Celhi, dated this the 22 lnuu-{, 1997

HON'BLE MR. S.R. ADIGE, VMEMBER (2)
HON'BLE Mrs. LAKSHM] SWAMINATHAN, MEMBER (J)

Shkri Kuleep Singyh,

S/o fihri Hari Singh,

R/o Fcuse Nc.8, Vill. Tigri,

P.0. Madancir,

New Delhi-110062. e Tetp APPLICANT

(By Rdvccate: Shri Shenkar Raju)
VERSUS

1. Ccmmissioner of Pclice,
Delhi,
Delhi Police Hgrs.,
M.S.0. Euvildiro,
I.P. Estate,
New Delhi.

2. Addl. Commissioner of Police,
Southern Range,
New Delhi,
Delhi Police Hcrs.,
M.S.0. Building,
I.P. Estate,
New Delhi.

3. Dy . Commissioner of Police,

Soeuth Listts;

Havz Khas,

New Delhi. \ «e++ RESPONDENTS
(By Advocate: Shri Rajinder Perdita)

JUDGMENT

BY EON'BLE MR. S.R. ZDIGE, MEVBER (A

In this application Ex-Constable,
Delhi Police, Shri Kuldip Singh has impugned
the

(i) order dated 11.9.90 (Ann. A ) by

gbich a D.E. was initiated against
im

(ii) the E.O.'s findings
(Ann. F) ‘

(iii) order dated 8.3.90 (Ann. B )
passed by the DCP, South Dist.

(iv) Penalty order of dismissal dated
3.5.91 (Ann. F )

(v) the appellate order dated 22.7.91
(Ann. g ) rejecting tke ezppeal.
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2 Shortly stated the applicant was
appointed as a constable in Delhi Police on
12.3.82. On 8.2.50 three labourers namely
LRadhey Shyam, Rajpal Singk ard Shiv Kunar
went to P.P. Amar Cclcny where the applicant
was posted)and scught help for recovery of
ks.2200/- from the Factory owner, cne Smt. Meena
Mishra, A-25, Garhi whkich had been Zﬁmcw
ky her. The applicant alcngwith three
labourers went tc the factory to settle the
problem. The factory owner gave R.1000/- *c
An@ym
the applicant for payment whoﬁképt Rs.200/-
with himself and gave 1.800/- to the
labourers.
3. The appliéant was suspended by order
dated 8.3.90,and with the prior approval of
Addl. Ccmnmissioner of Police vide orcer dated
1.8.9Q,a reguler D.E. was initiated against
the applicert. The E.O. in his impugned
finding held +the applicant guilty of the
chexrge. A ccpy of the E.O.'s findings was
furnisted to the épplicant on 9.3.91
é¢ffording him an opportunity to meke
representation/submission if any,tc which the
applicant submitted his reply or 21.3.91.
The applicernt was hezrd by the [Cisciplirnary
Authority in the crderly rocom on 26.4.91 and
after discussing the findings of the E.O. in
detail, and the regpresertation made by tlLe
applicant, imposed the peralty of dismissal
by order cated 3.5.91 which was upheld in
éppeal wvicde order dated 22.7.91, ag«inst

vI'ich this CG.A. hat licen filec.
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4. We have heard applicart's counsiel Shri
Shank¢ 1 Fajv and iLe responcéents co.ricel Shri
ReZincer Ferdita.
5. The Zirst ground taker is that iLe
requirements of Rule 16(3) Delti Police (Fga)
Rules, 1980 have not beer ccnplied with,
wkich fprcvides that statemernt of witnesses
skall be reccrded Qirect and in iLe presecr.ce
of thke delinquent. The applicant contercs
that in hie¢ case the statemenis of the
complairantsy were rot recorced at all. Rule
16(2) reads as follous:

n If the accused Fcelice officer
dces not admit tre misconduct, tte
E.O0. shall proceed tc record evider.ce
ir support cf tte accusation, as is
availakle arnc N€cessary to support the
cherge. As far as gpcssible the
witresses shall be examineé direct anc
in thke fresence of thke &zccused, whe
sk&all be giver oppertunity to  take
nates of their staterents  ardg Cross-
exariine “Lem. The E.O. is empcowered,
kecwever, tc bring on recorc tlke
eariier staterent of ény witness whose
Fresence cannct, in the opinion cf
suck officer, be Frocured without
tndee cdelay, inconver ience Or esfgence
if he corsiders such statement
recessary rprovidec that it Les Lkeen
recorcded and attested Ly & police
officer Stperior  ir rank to the
accused officer, or by a Megistrate
énd is eithrer signeé by the Lerson
riaking it cr kas keer reccrceg by such
officer during an investigatior or a
Judicial ercuiry or trisl., The:
stategegts and documents s brought on
record in the Gerartmertal Prcceedirgs
$hall alsc Le read out to ihe aceugeed
fficer ang ckall be & | e

: sh Given ar
CPLGrtunity +o teke rnotes., Unsicred
Statements shyl) be krcught on reccrd
ogly throuqh recerding tre Stetenents
¢of the officer or Macistrate whe hag
recorded tre statement Ot the witnecé
thnce:ned. The accuseg €hell be bdugd
te elucidat ng ét; ;E le P AL. s
% -1 i Ty
in the Statemertg
brougkt on recorqw.
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6. We notice that this point has been
discussed in detail by the Disciplinary
Authority in pagaraph 5 of his order dated
22.7.91. He has observed that the E.O. had
relied upon the written statement of PW-1
Inspector D.D.Sharma the then SHO, Lajpat
Nagar and the Jjoint written statement/
complaint of the complainants submitted
earlier ; because they could not be made
available. Rule 16(3) permits such an
earlier statement to be brought on record if
the witness cannot be made available, but
such st;;tement should have been recorded and
attested by a police officer superior in rank
to the accused officer or by a Magistrate
and should either have been signed by the
Ferson making it, or should have been
recorded by such officer during an
investigaticn or a judicial inquiry or trial.
Unsigned statements shall be bought on record
only thrcugh recording the statements of the
cfficer or Magistrate who had recorded the
sta-tements of the witnesses concerned.

7 In the case before us the written
complaint is no dcubt available in the D.E.
file (PW-1/A) which was shown to us, and a
perusal of the same shows gﬂhat it carries
the signatures of Radhey Shyar, Rajpal Singh
ard Shiv Ktmar/ but that written complaint
nowhere Lkears any signature in attestation by
a police officer superior in renk to the

applicant or by a Magistrate. When we
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brought this to the notice of respondents'
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counsel he had sought time to consult his
client and thereafter by letter dated 2.5.96
which is on the D.E. record the respondents
have informed their counsel that on scrutiny
of the records it appears that in the instant
case the complaint in the shape of statement
of the complaints against the applicant was
received by the Inspector D.D. Sharma, the
then SHO Lajpat Nagar who had inquired into
it after verifying its contents. He had sent
the same to the Disciplinary Authority for
- necessary departmental action against the the
defaulter. During the D.E. proceedings the
complaint was exhibited, and PW-1 Inspector
D.D. Sharma testified to its authenticity as
two of the complainants cited as PWs did not

turn up, nor could be traced by the E.O.

8. Is the non-attestation of the written
complaint serious enough to vitiate the
departmental enquiry? The D.E. record shows
that the written complaint was exhibited as
PW 1/A and during cross-examination by
applicant, the SHO who had himself received
the complaint, 6 has testified that he had
thoroughly inquired into its contents and
verified its authenticity. TLA% testimony
remains unshaken, and applicant has not been
able to establish any good reasons as to why
we should doubt its veracity. Under the
circumstances, the non-attestation of the
written complaint is at most a procedural
irregularity, and is not a material

illegality so fatal as to prejudice
applicant's defence and vitiate the D.E. so
as to warrant our judicial intervention on
this ground alone. In this connection in
S.K. Banerjee Vs. State of West Bengal
1980(3)scc 304 it has been held that the
departmental proceedings shall not be quashed
unless prejudice is established.
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9. The next ground taken is that it is a
case of no evidence. As pointed out by ttre
Disciplinary Authority, admittedly the
applicant did visit Smt. Mishra's factory and
there is the voucher on record dated 8.2.90
to shcw that the payment of R.1000/- was made
to Rajpal Singh, one of the workers. This
coupled with the statement of PW-1 Inspector
B.D. Sharma and the joint statement/
complaint - submitted by the workers dces
point to the preponderance of probability of
the applicant comitting the misconduct of
which he is alleged. Hence this is not a
case of no evidence and this ground also
fails.

Next ,
10. kawbdsy it has beer urged that ccpies
of <cstatements recorded during the fact
finding inquiry and copy of the report of
Inspector D.D.Sharma were not suprlied to the
applicant. No statemerts appeer to have Leen
reccrded during the fact finding inquiry}the
non-supply of which might have fﬂjud@edﬂ
tke applicant, and in threir reply resporcents
have stated that they supplied copy of
Tnspector D.D. Sharma's report to which there
is no rekuttal by way of rejoinder.
b i N Lastly it has been ur¢ed that thre
punishment is unduly harsh, but it is well
settled in UOI vs. Parmaranda AIR 3989 sc

1185 that while the Feralty can lawfully be
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imposed ard is imposed, the Tribunal hés no

power to substitute ite own discretion for

that of the competent authority and irnterfere

with the penalty.

o Under the circunstances the O0.A.

warrants nc interference.

dismissed. No ccsts.

p i Al —
(Mrs. LAKSHMI SWAMINATHAN)
Member (J)

/GK/

It fails and is

////"JIC[1 7"
(S.R. ADIGE)

Member (2)



