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1. Wiether- Reporters of loc;al. papers may
be aUcm^ to see the Judgemes-it? ^

2. To be referr®c3 to t.he R(spi-.->rt.er or i->t:>t?

JlIDGEMf^W (ORAL)

(DELIVERED BY HCM'BLE SWI J.P.SI-5ARMA, MEMBER (J)

• The applicant 'woiking as SR<5 C^ni^nnter Grade-XT

was allotted quarter No,6/B--l Punjabi P«;5gh Colony and

reffiaimK? in rx>ssession of the satne till tcx3ay even

tlw>i.)gh he was transferrec^ to CDC Meenjt on pr(m-)tion in

tte next grade on 20.9.1990. The grievance of the

applicant is that he has hsen transferred back to Dehlhi

by the oitBer dt. 31.10.1991 and also joinet5 at Delhi,

but the respondents have <7ancell.ed the allotntsj«f»t of the

said quarter by the order dt.14.10.1991 after issuing an

earlier notice dt.17.9,1991 wterein a show cause notice

w<;is issued as to wf-iy the allotjiievnt of tte said quarter

not, canc:^lled as the applicant has since been

transferred to fejrut.

-Jx



or*

-2-

Tn this application, the applicant has claimed the

relief that tte resfx-yndents be directed to regularise

tte said quar-ter N0.6/B 1 Punjabi Bagh in his nafrfc? and

to charge the normal twit for the i;)eri,o<3 of transfer to

Mt«n)t till the date of his retransfer and to t-^ancel and

quash the ot^er dec;laring the applicant as an

unauthorised ocjcupcint w.e.f. 30,9.1990/1.10.1990 and

also cancel the orders dt.17.9.1991 and 14.10.1991

(AnnexiJres A4 and AS resfWKTtively).

The case of the ai.^)lic<3nt is that after transfer

Lo ffeiijut./ the applicant, made a mpresemt^ation in

Noverrter, 1990 that he should be shiftx'd ba<::k to Delhi

on acxA^tjnt of tte family and otte/ incx"^nvenieno3S;, he is

likely to suffer by the said transfer, In vie-w of that

rtprertient^ation, finally the orders have passed on

31.10.1991 shifting the applir^int bac;k to Dcalhi. The

leartR^d cxAinsel for the af^)licant has also naferred to

the fact that on joining at Delhi, the ajplicant canewt

be.! thirwn out ai">d the said quajrt.er has to regulatlsed

in the name of tlie applicant, hec^juse he has avjme back on

transifer almost in a ytsar though technirjally, th>e period

Is roore by a few days. It has also been stx3tGj<3 that the

order canfwjt be passed dec::laring an unauthorised

possession from a retrospective date and such an order

cannot have iHegal sanctity.
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Tte learo^ac! cx-)unsel for the re?;pc.ndents referred

t.o the counter filed in reply to the application wf^erein
tt-)€.^ various averriw^nts inade in th<^ applio'stlon have been

denied or explained. The leame>d counsel for the
i-grtipondents also during the OTurse of the hearing filed

the cirojlar of the Board No.E(G) 85 Otr-1/9
^3t, 15.1.1990 '̂ '"'<3 referi-ed to thie annexure decsling with

{jermanent transfer in para 1,1. Tt is also stated by
Oie learned counsel for the resp:>ndents thiat the

ptT)C»3uiT.> foi regiilarisation or allotrncsit to a par-son,

wtio is retransferrx»d to the same place is given in

jCtiapter 3(1)(D) quoted at p-16 of the counter whereun

•safne advantage is tiillcsnftsd to the person giving seniority

,to his positixxi regarding cx)nsiderativon for allotment on

out of turn basis.

T have te;ird the learned counsel of toth ttse

parties at length, Tlie learned counsel^ for the
aj^licant has also stiown a notice issiK>d under I>L}blic

Pi-emises hct in Noverrter, 1991 and desired that he iw

be.5 allowed to further aniend the applic-^stion . But sin:?e

tte rmitter fias lieen tieard and there is a sti^iy granted i.n

his favour^ it was left open that, he cannot get both

advantag««; of c-jdjoumiWit as well, as cx>r*tinuance of

stay. Tn view of thiS/ the inatter tias been heard

finally on rnerlt.
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The relief No. 1 claimeci by the applicant is of

regxilarisation. The wly argument advanced in this

ccBwection by the learned counsel is with refereance to

annexure filed along with the rejoirxfer v^tjere extract of

tte rules of the Housing Cofrmittee have been filed and

at p-54 of t)te said extract in pf.3ra(b), the attention is

drawn to the last. sent.enc:» that whem tte proc^eedings of

evict.ion have been initiated, no order for levying

damages can be passed under the RiJles. The issue is not

wfiat has been argijfed. The issue is whether a person wtio

has gcr»e on transfer and joineld at a place of

posting and does rrot otjtein a permission to mtain the

said quarter during his posting at the transferr^-l

plosce, then in the event of retransfer of such a persoji

hack to thie original place wtiether the same quarter can

be regularised or not? The instructions in that regaird

are clear. It is not a tefrp^rary transfer nor it has

bessi alleged or avtsrm.S in the ajplication by the

i^snt. Tl-»e tr^msfer in Septerriber, 1990 for all the

jpxirposes t!»i permanent transfer to the knowledge of the

applic-ant and be has joined in Meerut » prtjmotion. Two

frionths' after joining, the ap^'licant tes re<.Kueste<;3 that
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}ie should be trartsferr-Gd bac^ to Delhi on the grounds

ffientrloned in th<s r^^prBsentation, The r^resent^tion has

be^ annexed as Annexure A2. In this representation

_al SO/ there is net a single word w^lfcr'ein thf:; applicant

rni.gi"it have requested for retentio/'i of tiie quaTter at the

original of posting. Tn these circi.imst>an«ss, the

o;W)tentim of the It^jrned counsel t'nat he was a

L€Siirx)rarlly transfern^sc? cannot be accepted. Rn-ther;,

the app] ic^ant w^js given a notic:e on 17.9.91 and the cjopy

cf the samt? tias been filed as Ara->©xure A4 to the

application. Even no repmsentation against this notic?©

or- reply appears to have bser-! file>d i-ior averred in the

application. Rather what is stated in para 4.4 is

dcxrssptana^ of this rioticsis of the applicant. T>te

d'squl sane© on the part of the applicant in not. replying

to the notice and oontin'uing with the posting at

to rtiy mirid, goes to show tiiat the applicant during this

period of his posting at Meerut never mprest^nted to the

rc'i^jfxandents for retention of the quarter which othetvise

LAJuld tiave Ixsen all^'^wet? to on «3rt.ain grounds. T>'ie

v.ai'ie prayer has also not been made in ttie pr-esent

application tfkst the resporctents should have allowed tf-ie

V
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.if^plicant to retain the quartcsr on the grx^imds whirb

were- teyond the control of the applicant to take hxs
3lonQ with him to Meei-^t. In view of thi-,

thing can be said that the apfilic^nt coijld, as a
!a::;tt.er of convt^nievice on tlie gmjr.d of irBgnanimity and

be given tte ber^efit of ix^ularisatiorK T>-.e

l-v.ar'ned counsel lias referred to the c^sse of Ms.Si.)shn«

- : ,.y dsv-ide:! bj t];e ffcn'ble Suprefvie Court regarding
a»lleant hlmsslf was r«t

•.igilant cnoui,t,- telp, then noMy C3n can®

to his help. Relief No. 1 whic^^ is vehemently opr»^;ad by

the respondent;; caf.not be allowcK^ against the cir'cular

of ti-ie teilway Soard qiK>ted above as well • as the

lnstx-uc;tions i^err^ to at p-4 (roviv.ivig page-16) of the

- a'Arritfc^r.

<?ii-(C3e jelief Ho. 1 c»uld not be allowed/ so the

iiotia?: dt. 17.5.91 and 14.1C.91 also (Aiinexures A4 and A5

respectively) cannot be quashad.
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t.he diarginy of noiinal f-at£ ,:;f rx5i-.t fr-'-fli

the applicant, the leafoed <x>urisel for the opplleant has

*p:>intod oi^t that ciWy oitfer to the ddti-im®r*it of a person

cjoTu rct te givisi"! a retrospetJtlve c^feratlori and th^^: ortfer

dt.34.10.1991, ttiemfom,. can appl^ prospect 1.vely.

Tfowevfcjr, ir^ the imanthm the mspondsnts h«3ve also

i va.tiut-ec! lindar the Public Pj^5m3.fe5<^

(Eviction of ITnaisthoi-ised Ctopents) Act, 1971 and a

j'K^tic© has aliBady been issued in Novewiter, 1991 to tl-je-

appl-u^nt. Thus the respondents aannot'ncjw realise any

uai!«:iyG or rcscxiveiy, if aityj, a<jVHn if Lhe norrfal licer;cs

fee has to be tjiideigoiie by way of piOCiseK^inga tefore the

» )1 t »
.-..AvU : u... _ . .<
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Tfiu /ejciiider net on the flic, Tlie name has

I)i3tv5!i jjurvffiDnfed fnjfii the office and lias beeii ordeiT'd to be

pia«x! on the file, Tfie circulai' fllo:3 by t.he learned

,xjuri::;el for the iss^wident?; on 15.1.1990 i^> also pl3,.?0d

oii t'le file.

tlie leaxT;(5d counsel for the applic:'ant 'las

Mi-gued that now the applicar)t has rriade a mprm&nt^tion,
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b« balat«i for hi= ac:t,s of
slu-ter ^°'"
^lartsotion of carter b. con.ide««i hy th.
.«p«vSent= he ha= ported bacK In y-r,
ttK^h af» day= the original plac of porting.
I.e., to Delhi. Tn viw of the above, the appUcatim
IsdedM in the manner U«t the ct^rter cannot he
regularlsrf in favour of the applicant, but regarding
the m.lisation of damaged for use and ««.pation during
t^e ^ria5 ^ the af^lioant was post«^ at ^rut and
subseq,«nt to that, ^hall he governed by the final
^ult and outcx:™. of the proc^lnss under the Public
Praises (Eviction of Unauthorised Oocupants) tet, 197).
,^.»«ver, the respondents are at Ubert.y t.> decide the
representation of the applicant, which he has preferred
or may prefer in due course regarding his
regularisation/allolitent according tx> the Eytant Rules.

in the circ«st.an««!, the parties shall bear their cwn
costs.

'-'tC y.

.Ulb

V- '

(J.P. SHARMA)
^BgMBER (J)
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