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Ri^ionde) ts.

Th. applicant ha. tapunaad tha Ol.olpllnn'r
aathartty.. orCar data, 10.B,»0 (annaKU»aH.T) dl-l-i
HI. fna. ..ryloa, -hl«». ha. b.,. ^.h-- -da 1-P-Bnad
appallat. ordat datad B.U.BO (,».a*Pt^P8).



- 2 •

V 2. on. Shrl Pr.ti*. Ch«lil co»pX.ln.d th«t th.

^plloant h.d nl.b.l'.wd "l*" P""* ••b.M
.1.0 f.rc.d hl« to dDn.tlon. for . .ehool

widor oon.truotion In th. .pplle«<t«» uUliiS.. *
oipUtfie. Inquiry ua» oonduct.d in uhich th.
p,ct. bwuqht out diocloaod . ooaniirtil. offwe. .
But a. th. ..t.riri u.. found not to b. tufflcliol
to .st.bli.h th. *pltoo"t'. 9u"ty b.yond
r..»n-.l. dodbt, by ordot d.t«i

it ua# d»cid«d not to Inotltuto a crl«inal casa,
but to p«3caad against tho spplictfit dapartmantally^
3, In tha OE tha chargo8(flnnaxura-P 4 ) wara

i> ijiilapoatad aa l/C ?-P•
22«3«88 by misusing bis offieial
ha oomoallad Shrl Pratap Ch^d ^
Ib«3l9fl/- fot construction o' ^he
S<^K>ol in tha applicant a aUlagap

11) On tha night of 12/13.8.88 ha
ulth tha family of Shri Pratap f>»and and
harassad than also*

4, Tha Ihquiry Officar in his findings datad 15.2.90
(iyinaxura-*P5) hald tha saoond charga proasd»

5, Tantativaly agraaing ulth tha Biqtiity Officar's
findings* tha Disciplinary Authority forwarded a copy

of tha E.O*s report to tha applicant and askad him to
ahow causa why ha should not ba dinsissad from sarvico.
Aftar paruaing tha applicant's raply, giving tha
applicant a parsonal hearing and perusing tha O.C.
record* the Disciplinary Authority issued impungad
p^talty order datad 10.8.90 (mnaxurt-P?) diamissing
tha applicant fiom sarvlca* which was upheld in
appeal vide impugned appallata order datad •.12..90
(pinaxura^8) against which thiaOA has bain filed#

6. The first ground praaoad was that there had bapi

a violation of ftila 15 (2) Oalhl police ( P 4 A) Miss

in as much as tha preliminary inquiry disclosed the

commission of a cognizable offP*ca * but tha primr
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approval o f the Adtfl. Oammissionar of Police was not

taken u/hather a criminal case should be reglatarad

or a dE should ba held* Houaver* on production of

raspon dan t9'order dated 22.1 2.88 a copy of uhich

uas taken on reoDrd, shou/ing that the Addl. ODmmisaionar

of Police had givan his approval to the holding of a

OE., this ground was not pressed further by applicant's
counsel shri Shyam Bgbu.

7. The second ground taken is that the Disciplinary
Authority was the Deputy Oammissioner of Police (ijest)
but the Enquiry Officer uas the aCP (DE Cell ) u/hich
was violative of Rule 1S(1) Delhi Police ( P &a)
Rules, ue note that by order dated 22.l2.88 (AnnBxur9-P2)
the Addl. Cbmmissionar of Police who is admittedly
superior in status and rank to the D(P (ijest) directed
that the applicant be dealt with deparijn en tally by
an officer to be nominated by the DOP( DE Cell ). The
OOP ( DE Cell ) nominated the ACP( DE Cell ) to conduct
the inquiry. The Enquiry Officer submitted his

findings to the Disciplinary Authority namely the
OCP (Uest). For administrative purposes, departmental
inquiries in the Delhi Police are processed in the
OE Cell, and if the Enquiry Officer appointed was
the ACP ( DE Cell ), it cannot be said that there
was so grave a violation of Rule 15(1) Delhi Police

( Pi A) Ma. so ,s to tha an tlr. pro ooadings.
Thirdly* it has bean urged that the copies

of ststs^ants of ultrassas in the prallmlnary enquiry
uas brought on ths OE rsoord dssplta thosa uStnassas
bslng avsUsbls, uhloh vlolatad Rule 15(3) Delhi police
(Puniahnant i Appaal) Mas,1980. Although this ground
has not spacifically baan urged in tha OA. tha applicant
praaaad the aeae during hearing. Rule 15(3) Delhi poiioe
(p 4 a) fKiles reads as follousj-
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•^The suspsctad police officer may or
rosy not be present at a preliminary
enquiry but uhan present he shall not
cross-examine the uitnessas^ The file
of preliminary enquiry shall not form
part of the formal departmental record,
but statements therefrom may be brought
on record of the departmental proceedings
when the witnesses are no longer av/ailable#
There shall be no bar to the Diquiry
Officer bringing on record any other
documents from the file of the preliminary
enquiry, if he considers it necessary
after supplying copies to the accused officer*
All statements recorded during the
preliminary enquiry shall be signed by
the person making them and attested
by enquiry officar^f"

In other words, the file o^ the preliminary

enquiry is not to form part of the formal

departmental enquiry but statements therefrom

may be brought on record of the departmental

proceedings when the witnesses ara no longer

available. The Ehquiry Officer is also empowered

to bring the other documents also from the file

of the preliminary enquiry, if ha considered it

necessary but only after supplying the copies

of the same to the delinquent officer. To the

same effect is Rule 16(iii) Delhi Police (p & A )

F^les which provides that as far as possible

the witnesses shall be examined direct and in

the prasencBof the delinquent officer who shall

be given opportunity to take notas of their

3ta tarn ants and cross-axamina them. The Ehquiry

Officer is,however, empowered to bring on record

the earlier statements of any witness whose

presence cannot in the opinion of such officer, be

procured withdut undue delay, inconvenience or

expense if ha considered such statements necessary#

Thus, the statements of the (fitnesses recorded
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^ tha preliminary enquiry can be brought in the

departmental proceedings only if the uitnesses are

not available, their statements can be recorded directly

by the Ehquiay Officer#

_ ni>fc
In the present case, ue Mniil from the

findings of the Ehquiry Officer ,ucopy of which is

on record (Annexure-P5) that the earlier statement

dated 26.8.88 (PU2/c) of P\JZ shri Pratap chand

who was one of ttie pys in the OE <Jas brought on to

the record, despite his being available and being

examinad'and cross-examined in the OE# Similarly,
the earlier statement dated 26.8.88 (P'J3/a) made

by P u3 Wadan Lai was also brought on record in the

OE. In the case of py4 Km, Parvs^ Bhalla also, her

earlier statement dated 31.8.88 (PlM/e) was brought

on record in the OE despite her being available and

being examined and cross-examined in the D. E.

10. Under the circumstance, it must be held that

there hag been violation of the statutory provisions

contained in Rule 15(3) helhi Police (p & a) Rules'

10# In 0 .A.No.1152/91 RLshipal JS, Delhi Adninistr^

tion, Delhi, the CAT P3 in the judgment dated 3.7.95, on

an idaitical issue, n am el y* bringing on record in the

DE the statements o f the witnesses recordeded in the

P.E. although they were available , was held to be

violative of the statutory provisions contained in

Rules 15 and 16 Delhi Police ( P & a) Rules,

11# The applicant has also contended that thore

is no evidence to bring home the charge against him,

but as the serious procedural infirmities noticed above,

are in our opinion sufficient to warrant our judicial

A
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intervention, ue do not consider it nacesssry to

discuss that ground. In State of Punjab 1/s, Or. Harbhajan

Sinshy^ir 1996 (5) SC 403, the Hon'ble Supreme Cburt
has held that uhere during course of disciplinary

enquiry the procedure sdQp ted was found to have been

faulty, the matter has to be remitted to the

Disciplinary Authority to follow the procedure from the

stage at which the fault was pointed out an d to take

action in accordance with law and pending the ^quiry
the delinquent must be deemed to be under suspension .

Applying that ruling to the facts and ci rcuns tan ces
e .u . the result,of the present case, this Qa is allojed.^the impugned

dismissal order dated 10.8,90 and the impugned

appellate order dated 6.12.90 are quqshed ^d set

aside and the applicant will be deaned to be under

suspension u.e.f, 10,8.90. The case is remitted back

to the Disciplinary Authority to proceed in accordance

with lau in the background of the infirmities pointed

out in the body of this judgment. At the conclusion

of the OE, the respondents will determine the mainer

in which the suspension period is to be treated

in accordance with the rules and the consequential

benefits uould depend upon the result of the «iquiry
and the o rder p as sad therson, No costs.

( riRS.LUKSHni SUWINATHW) ( S.I?,»o/ge/
P10»I9ER(3). riET19ER( aJ.-

/ug/


