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CEN TRAL ADMINISTRATIVE TRIBUNAL, P RIN cIpaL BENOWy
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D.A,N0,2964/91 i

New Delhi: this the 24 day of Jahuaryy, 1997
HON'8L E MR.S5.RADIGE meMser(n).
HON "BLE MRS, LAKSHAI SUAMINATHAN memsER(J) .

shri Azad stngh Kadisn,
3/o Late She Surat singh Kadian,
o Flat No.18, sunrise Growp Housing socletys

Blogk-D, Vikaspurl,
N ey pelhie

(8y adwcate: ghri shyss Bsbu)

evece Mplicaﬂt.

B csuy

1. The oemissioner of police,
pelhi Police,
police Head quarters,
I.PoEBtatO, -
New nelhi.

2, The Addl, omamissionsr of police,
pslhi Police southem RaNQe,
police Head quarters,
1.Pp.Estate,

New D‘lhio

3, The Deputy enmissioner of police,

weat Distt. pelhi Police,

rajouri Garde,
Del hi,

" Q\ri Ha!DIﬂO L.l’
passtte ommissioner of pollice,

D, €. Cally

vigilence Braoh,
police Station psfence (blony,

Neu Delhi.
(ay adwcatet shri B.S.0beroi e
| P11 1

The spplicant has impunged the pisciplinary

eeecoee ~m°nd‘\t.o

autho rity's order dated 10,3,90 (snnexure=P?) diamiesi
him from service, which has bes? wpheld vide impugned
sppallate order dated 6.12.90 (mnexure-P8).
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2. One shri Pratsp Chand oaplained that the
gpplicant had mishehavad with his Penily sembers

and also forced him to make donations for 8 school
un der construction in the spplicent's villege. A
vigilence inquiry vas conducted in which the

racts brought out disclosed o cognizable offence ,
but as the material was found not to be sufficient
to sstablish the spplicant®s guilty beyond
reasonsble doubt, by order dated 29.12.88 (ann exure-p2)
it was decided not to instituts a criminal case,
but to proceed against the spplicent departmentslly,

3. In the OF the chargaes(mnexure=p 4 ) veare
1) uhile posted ss 1/C P.P,. Uttes Neagar on
22,3.88 by misusing his official position,
he compelled Shri Pratap Chand to donate
R.3100/= for construction of the Girls?®
Sehool in the spplicant’s villagey'
11) On the night of 12/13,3,38 he misbehaved

with the femily of Shri Pratsp thand snd
harsssed then alsos

4, The Dquicy Officer in his findings deted 15.2.30
(smnexure=pS) held the second chargs p roveds

S. Tentati valy agreeing with the fhquiry 0fficer's
findings, the Oisciplinary authority forwvarded a8 cOpYy
of the E.0% resport to the spplicent and asked him to
show cause why he should not be dienissed from service.
After perusing the spplicant's reply, oiving the
epplicant 8 personal hearing and perusing the D.E.
record, the Disciplinary authority issued impunged
penalty order dated 10.6.90 (mnexure=p?) diemissing
the spplicant Prom service, which uas upheld in

appeal vide impugned sppellata order dated 6.,12,90
(an exure=P8) against which this@a has besn fileds

6. The first ground prassed was that there had been
a violation of Rule 15 (2) Delhi Police ( P & A ) rules
in as much as the preliminary inquiry disclosed the

commission of a cognizable offence , but the prier
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®proval of the Addl. Dmmissionasr of police was not
taken whether a eriminal case should be registarad

or a DE should ba hald. Howsvar, on production of
Tesgondents 'ordar dated 22.12.88 a copy of which

was taken on rewmord, showing that the Addl. Gommissioner
of Police had given his approval to ths holding of a
DE, this ground was not pressed further by applicant'’s

counsgl Shri Shyam 8 sbue.

7. The second ground taken is that the nNiseciplinary
Authority was the Deputy Gommissionsr of Police (uwest)
but the fquiry 0fficer was the AP (DE Cell ) uhich
was violatiw of Rule 16(1) nelhi Police (P& )
Rulss. We nots that by order datad 22,12.88 (anexure=p2)
the Addl, ommissionsr of Police who is afnittedly
superior in status and rank to the DOP (West) directad
that the applicant be dealt with departmentally by

an cfficer to be nominated by the oeP( DE Cell ), The
D® ( DE Cell ) nominated the AP( DE Coll ) to conduet
tha inquiry, The thquiry O0Ffficer submitted his

findings to the Disciplinary Authority namsly the

0P (West)e For agninistratiuve purposes, departnen tal
inquirias in tha nelhi Police ars processad in thg

DE Cell, and if the Bhquiry O0fficer appointad sas

the a2 ( ne 0811 ), it cannot be said that thare

WadS so grave a violation of Ruls 16(1) nelhi Polfce

(P & 8) RUlas so as to vitista the antire proceedings,

8, Thirdly, it has been urgad that the copiss

of stataments of withossses in the preliminary enquiry
Wwas brought on the of record despite those witnessass
being availeble, which violated Rule 15(3) npelhi Police
(Punistment & Appesl) Rules, 1980, Al though this groungd
has not specifically baan urged in the 0a, the applicant
pressad the same during hearing. Rule 15(3) Delni police

(P & a) Rules roads as followsg=
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"The suspacted police officer may or

may not be present at a preliminary

gnquiry but whan prasent he shall not
cross~-axamine the witnessas, The file

of preliminary enquiry shall not fomm

part of the fomal departmental record,

but statements therafrom may be brought

on racord of the departmental proceadings
when the witnesses arsa no longer available,
Thers shall ba no bar to the Bhguiry
Officer bringing on record any othsr
documents from the file of the preliminary
enquiry, if he considers it necessary

aftar supplying copiss to the accused officer.
All statsments recorded during the
preliminary enquiry shall be signed by

the person making them and attestad

by enquiry officer, "

In other words, tha fila of the preliminary
enquiry is not to fom part of the fomal
departmental enquiry but s tatements therefrom
may be brought on record of ths departmental
proceedings when the witnesses ars no longsr
available, The gquiry Officer is also empouwsraed
to bring the other dbcuments also from the file
of the preliminary enquiry, if he considered it
necessary but only after supplying the copies

of the same to the delinquent officer. To the
same effect is Rule 16(iii) Delhi Police (P& A4 )
Rules which provides that as far a8 possible

the witnesses shall be examinad dirsct and in

the presancmof the delinquant officer who shall
be givm opportunity to take notas of their
stataments and cross-axanine them, The Brquiry
Officer is,howsver, empousred to bring on record
the garlier statsments of any witness whosa
prasence cannot in the opinion of such officer, be
procured withdut undue delay, inconwenience or
expanse if hes considered such statements necessary.

Thus, the statements of the witnesses recorded
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in the preliminary enquiry can be brought in the
departmental procesdings only if the uwitnesses are
not available, thgir statemants can be recorded directly

by the fhquimy Officer.

nofe ,
9, In the present cass, we M from the

fFindings of the fhquiry Officer ,:copy of which is
on record (Anexure=PS) that the aarlisr statement
dated 26.8,88 (PW2/C) of PR Shri Fratap Cchand

who uas}one of the P in the DF was brought on to
the record, despita his being availabla and being
axamined’and cross~examinad in the ng, Similarly,
the earlier statemant dated 26.8.88 (PW3/R) made

by PwW3 Madan Lal ,2s also brought on record in the
NE. In the case of PW4 Kn, Parveen Bhalla also, her
sarlier statement dated 31.8.88 (PWA/E) was brought
on racord in the DFf despite her bsing available and

being examined and cross-axamined in ths 0, E,

10. Under the circumstance, it must be held that
thers has baan wviolation of the statutory provisions

contained in Rule 15(3) %elhi Folice (P & A) Rulas*

10, In 0,A.N0.1152/91 Rishipal ., Delhi Adninistra
tion, Delhi, the CAT P8 in the judgment dated 3.7.95, on
an identiecal issus,namaly, bringing en record in the

OE the statements o f the witnesses racordedsd in the
P.Z, although thay were available , was hold to be
violatiw of the statutory provisions contained in

Rules 15 and 16 Delhi pPoliece ( P & A) Rules.

1. The applicant has 2also contendsd that thare
is no evidence to bring home the charge ageinst him,
but as the sericus procedural irnfimities noticed abo va,

are in our opinion sufficient to warrant our judicisl
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intervention, we do not comsider it nacesSary to
dzscuss that grecunds In State of punjab Vs, O0r, Harbha jan
Sin*h;{aojyl‘ 1996 (5) sC 403, the Hon'bla Supreme ourt
has held that whare during course of disciplinsry
enquiry the procedure adop ted was found to have b ean
faulty, the matter has to be remittsd to thg
Disciplinery Authority to follow the procedure from the
Stage at which the fault was pointed out and to take
action in accordance with 1auw an 4 pending the grquiry
the dslinquent must be desmed to bs under suspension .
feplying that ruling to the facts and i pcums tan cas

In tha result,
of the praesent case, this 03 is allouad. /the impugnad
dismissal order dated 10,8,90 and the imp ugn ed
appell ate order dated 6.12.50 are quashed ond set
aside and the applicant will be deemed to be under
suspension w.e.f, 10,8.90, Thg case is remitted back
to the pisciplinary Ruthority to proceed in accordance
with law in the background of the in®irmities poin ted
out in the body of thies judgment. At the concl usion
of the DE, the respondents will detemmine ths manner
in which the suspension period it to ba treated
in accordance with the rules end ths consequen tial
benafits wuld depand upon the result of the enquiry

and the order passed therson, No costs,

Lol skl / oL 7¢ -
( s. R. ANIG

( MRS.LAKSHMI SuaMINATHAN)
mEMBER(I) . ,-.EFBER(A

/ua/




