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ORDER

HON'bLL 3.P, GHART'IA, FIEf'IbEH tJJ

both the applicants aelong to indian Defence

Estate Service ^refaired to as I.D.L.S. hereinafter)

uhich uas formerly Military Lanos and Contonment Service.

1he applicants are uorkint in Junior Administrative Grade

from 2i-«2.1S88. one -hri M.. . Singh and another, working

as Assistant Defence Estate Officers (Tach; filaa J.M.

No, 838/07 and uA 1502/87 in CAT, Principal jench for

proper fixation of their inter se seniority vis-a-vis

Group 'b' officers (Direct Recruit - I.D.E.S. Officers)

and regular G^oup A Officer tOirgct Recruit I.J.L.S.).

These applications wore allowed ay the judgement dated

30.11.1088. The operative _,art of the said judgement

dated 30.11.1988 relevant for consideration of the present

application is as foliot s;

Rara 40

In the lii,nt of the aforesaid observations,

it would be in the interest of justice to

direct the respondents to prepare fresh seniority

lists on the basis of length of service in each

of the I-levant grades of service. i\eview

Q.-Cs will have to oe convened afresh to

consiusr the suitaci^ity of the officers,

including the applicants, for promotion to the

various grades. If, as a result of such

jromotions, some parsons who have already been

promote^., are likely to be adversely affected

they should not be reverted and they should be

accommodated by creating supernumerary posts.

I
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Para 47

Ue, thersfore, order and direct as foixous:

U' Respondent Hl. . should preoare fresh

seniority lists treating AMiUs also as members

of the serv/ice from the date of their respective

appointment. Such appointments must be deemed

to be in relaxation of the relevant recruitment

rules.

(o; Reuieu OPCs should oe held afresh as of

various yeais in uhich vacancies in the hicher

posts in Group 'A' had arisen and regular

appointments shoJxd be made on the basis of

the reccmmendal:ons of the fievisu OPls.

In case the app icants are duly

recommended by the Review DPCs for promotion,

they will oe entitled to consequential benefits,
including arrears of pay and allowance admissible

under the Rules,

(dy If in the process of such review and

Promotions held on the oasis of such review,

persons who have already been promoted are

likely to be adversely affected, they should

oe accommodated oy creating adequate number of

supernumerary posts.

(e; The respondents should comply with the

aoove directions within a period of six months

from the date of communication of this order.

(f> In the circumstances of the case, there
wixl be no order as to costs.

\.j A copy of this judgement may be placed

on the case files of UA 838/67 and uA 1d02/87",

I



spGcisl J.03V/6 pst it. icn uiss si so ril6d osfors

the Han'l ie Sunreme Court uas disniissed Civil Appeal

No. 4397-96/89 and 4395-96/69 on February 27, 199J.

The Hon'ble Supreme Court while dismissim. the Civil

Appeals observed that, "The IriDunai projected interest

of all those persons who were working at present by

directing them that they should not be disturbed".

3. The respondents implemented the directions

issued by the Tribunal by its order dateo 30.1 1.1988,

recasting the seniority xist of Class il (Group 'B) Officers

by their letter dated 25.4.1990 (Annexure A 1\!) »

Consequently by another letter dated 1^.1.1991 they reviewed

the promotion of the Class II (Croup 'B' ) officers of

IjLw to class I (Croup *A'j. Or. Time scaxe (Annexure .-i 1).

The name of the aoplicants do not figure in Annexure AI

which is a promotion list to Group 'A' Or. Time scale

posts for vacancies arising uptc 1974, on the recommendation

of review OPC.

A* The grievance uf the applicants is the omission

of their names from the list of promctees drawn by the

review jsL. The respondents have also ixsyeJ enoLhar

list dated ^2.6.1991 vlnnoxuie A2; containing a revised

panel of promotion from Group A Jr. Time Scale to

Croup A Sr. T in.e Scale on the oasis of review Or'C.

The names of the applicants do not figure in the said

list. According to tnem Applicant No. 1 Si.ouiu hava

been aoove bhri li ad Prakash at Serial No. 17, and.

ajiplicant No. 2 above that of .hri P.O. Fatehuilah.

In view of the aforesaid grievance this application under

Section 19 of tne Administrative Tribunals Act, 1985 has

oaen filed on 2.11.1991 for the following reliefs;
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(a; In the letter dated 'lb.1^1991 the n a ma s

of the applicants be included and shogn

against supernumerary :,ost in compliance

with CAT Judgement cf 30.1 1 .1988.

(t)> In the list circu ated on 22,10.1 991 the

name of the applicant No. 1 be shoun aooue

Shri \l 30 Prakash and that of Applicant No. 2

be shoun above Shri t .5. Fatahullah and the

CAT be implemented accordingly,

b. A notice was issued to the responoents. The

official respondents in the reply dated 17.^.1992 opposed

the grant of the relief prayed by stating that the

letter dated 1b.1,1991 and 2*:.8.1991 were issued

consequent to -he review of promotion rrade to JTS and

STS of Group 'A'. This review of promotion was made

in compliance with the orjer of the Hon'ule Supreme

Court dated 27.2.1990 in the case of Union of India vs.

M.P. Singh ano Ors and Shri S.k.Arora & Crs js. fl.C.

Singh & Ors. The present application, therefore,

does not lie cecause the respondents have simply

fcliowad the oirections of the Hen';, la Supreme Court.

The app^-icants are the Officers of the Indian Defence

Estate Service, IDES and have not bean reverted from

i-he po.,ts in the JAu but retained in a supernumerary

capacity, as directed by CAT/Hon'ijle Supreme Court.

The promotion of the applicants earlier to JTS of Group

A or to the cTS and to the JAu oecones irrelevant in

the light of the recommendations of the revi^wu .

DPC, which was done as directed by the CAT/Hon'ble

SupreniS Court. The seniority of the applicants in various

grades of uroup 'A' has come down, and their

places have been taken by the AfiECs (Tech)
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uho were not considered by the earlier DPCs being

treated as ex cadre ti_ May 1976. , bus the a pplicants

according to official responaents have no case. The

private respondents No. 3 10,11,13 and U have also contested

the application by filing their replies. It is stated

that fti(*l£Os (Tech) uho joined thj service in 1963

onwards out did not form part of the military land

and cantonment service (in short MLC£ i,. These officers

uere considered as ex cadre and they had no promotional

avenues. ,hese officers uers prought in the main

stream of f'lLucCS for giving them promotional avenues

to reach Group 'A' posts,alonyui^h Group 'U' officers

like the applicants henEin,uho are already in the main

stream,.An amendment was made in ilL&CS nules in 1951

and 1976 to this effect. The AFlGEs (Tech; approached

the Tribunal seeking the relief that they should oe

consiuered as Piemb.rs of the I'lL&CS right from the date

of their appointment i.e. 1963 onuards and not fum

the date of amendment to the Rules of 1951 with

effect from l.b.1966. This contention was allowed

by the Tribunal and upheld by the Hon'ble Supreme

Court and Union of India was directed to review the

seniority of these officers in Class II treating their

seniority in Group 'b' from the date of their appoint

ments and to held JPCs for oromoting the said applicants

to the higher grades of Groups 'A', provioed they are

found fit to be promoted to the higher grades. The

applicants, therefore, have lo&t their original seniority
in class 11, because of the fact that Ai'TEOs (Tach) who

joined services earlier to them^were placed above them.

I
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Thus the apjlicants can hav/e no crinvance whatsoeuer,

because they uent down in the zone of consideration,

and their names could not be recommended for promotion

to Class I, and some of the Ai'i^os (Teen; yho were not

earliex consideied for pioniotion to Class I by the

oritjinal ji-Cs, had now entered the zone of consideration,

and uera giwen promotion on the basis of the recommendation

of the reuieu DPCs.

The aj-jplicants hav/e a so filed rejoinaer to

the counter fileo by the respondents reiterating the same

points as averred in the application.

• w- have heard the learned counsel for the parties

at length and perused the record. We have already

quoted Para 4b and Para 47 of the directions issued oy

the iriounal uhich have oeen upheld by the Hon'L_le

Supreme Court. The learned counsel for the applicant

has laid great emphasis on the ,port-ion of the Tribunal's

Judgement dateo 3d.11 .1988 uhich states that if by the

review dPCs recommendations some persons are promoted,

then if as a result of such promotions some persons

uho have already been promoted, are likely to be

adversely affected, they shou-^d not be rev-rted, out

they shculo be accommodated oy creating supernumerary

posts. Thus it is contended oy the learned counsel

that the Judgement dated 30.11.1988 has not been rightly

interpreted and the ncn creation of supernumerary

posts at each Icval has created anoriiolies and adversely

affectea the applicants. The res.-ondentc interpretation

of the judgement only protects them at the present

ilace of posting and in the grade in which they are

working.

the applicanos are working in Jr.

Administrative Grade since August 1962. dy the revision

of the seniority list on the basis of the review CiPCs'

recommendation wnich was held in rjovember, 1990 to
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rev/ieu the original O.'Cs reconmendation held in 1S'68,

1671 , 1972 and 1974 for promotion from Group 'A' to

uroup'B* service, the applicants could not come uithin

the zone of consideration, and their names could not be

recommended for promotion to Class I. Even so, their

present position of uorking in 3r. Administrative Grade is

not being touched. The interpretation placed by the

applicants that at each !_ vci the supernumerary j^osts should

have been created has no meaning uhatsoever. The applicants

have adopted a novel way of circumventing the directions

issued in the judcem--nt of 30.11 .1988 for giving promotions

to AriiEOs, The learned counsel, for the Oj^plicant argued

that Applicant No.1 uas promoted to Or. Time Scale Group 'A*

on It.1.1973 and Applicant Nc. 2 on 5.3.197b. Furiher,

their date of regular promotion to Sr. Time Scale in Group 'A'

post is from 15.6.1982 and furtherpromotion to Or. Adminis

trative Grade of both the applicants is 22.2.1988. Chen

the review D'r'C was held in November 199G the applicants

apparently went down in the zone of consideration, because

Assistant fliJitary Estate Officer ^Tech) were given

seniority in Class II Grade from the date of their respective

appointments. If equal numuer of supernumerary oosts are

created at every 1 jvel, in order t l, include the applicants

who do not qualify In the zone of consioeration, the

Tribunals judgement dated 3U.11.1988 as upheld by the

Hon'cie Supreme Court cannot be given effect to. The learned

counsel argued that the applicants were working on

oermanent posts and according to the definition laid

down in Fh 9^22), a pernianent post means a yiost cariying

a definite right of pay sanctioned without limit of time.

The learned counsel has also referred to [ ov t. of India's

Cider Under FR 22. This is quoted telow;
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Creation of -upernumeraiy Posts. - it ajpears that
there are douuts as to the circumstances in uhich

supernuriiBrary posts may be created and the principles
Qouerning the creation of such posts. while it is
oouiously not possii le to given an exhaustive list

of the circumstances in which supernumerary posts
may be created, the foiiowing broad principles

governing the creation of such posts may be identified.

Il
A supernurn©rary post is nornially created
to accommodate the lien of an officer,
who, in the opinion of the authority
competent to create such a cost, is entitled
to hold a lien against a regular permanent
^oct out who, due to non-availabiiity of a
regular pernanant post, cannot hawe his
j-isn against such a post.

ii> It isj shadow post, i*8,, no duties are
attached to such pots. The officer, whose

0 lien is maintained against such a ^ost,
geneiBxiy perforn.s duties in son/e other
vacant cemporary or ernianent post,

iii; It can be created oi iy if another vacant
permanent or teiipoiary post is available
to provide work for the person whote
j-ies is retained by the creation of the
supernumerary post. In other words,
it should not be created in ci cumstancas
which, at the time of the creation of the
post or thereafter, would lead to an
excess of the working strength.

iv) It is always a permanent ^ost, Since, however,
it is a post created for accommodating a per—
nent officer ti-i-j. he is aDsorbc in a regular
permanent post, it siiould not be created
for an indefinite ccriod as other permanent
posts are, but should normally be created
for a definite and fixed period sufficient
for the purpose in view.

v) It is personal to the officer for whom it i;-
created and no other officer can be appointd
against such a po;,t. It stands abolished as
soon as the officer for whon- it was cieated
vacates it on account of r -tir^nient or
conf irmation in another regular permanent
post or for any other reason. In otner
words, no officiating arrangements can be mace
against such a ,-.ost. cince a supernumerary
post is not a working oost, the numoer of working
posts in a cadre will continue to be regulated
in a manner that, if a permanent incumbent
of one of the regular posts returns to the
cadre andall the posts are manned, one ofthe
officers of the cadre will have to make room
for him. He should not oe shown against a
supernumerary post.

I
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VJ,) No extra financial cOnnmitfTiant is invilued
in the creation of such posts in the shape
of increased pay anc allowances, pensionary
benefits etc.

It has been decided that ,sub jsct-to the ..observance
of the principles set out in the preceding paragraph,
supernumerary posts may ne created by the administrative

authorities under their own powers to the same extent

as tney are competent to create regular permanent posts.

Cases where deviations from the general criteria
mentioned above are involved may be dealt with in consul

tation with the Ministry of Finance.

Administrat .;.vs authorities should maintain a

recora of the supernumerary -osts, the ^jarticulars of the

individuals who had lien againstthem and the progressive
abolition of such posts as and ...hen the holders of the

posts retire or ate aosorced in regular permanent

m posts, for the purpose of verification of warvice for
pen sion".

The Judgement given by the Tribunal dated

30.11 .1 563 is clear which airects that review DPCs
should be hfld afresh as of various years in which

vacancies in the higher posts in Group 'A' had arisen^
and regular appointment^ should oe made on the oasis of

the recommendations of the review jPC. Thus, the cases of th

^ applicants ha^e also to be considered in the Review

• PCs,but their earlier pr omot ionfef feet ed by the original

Pv'i.s does not given them any benefit either pn these

post or a claim: for cteatibn of supernumerary

posts at eath level tp accpRimodatp theiji,

because this woOld not only lead to

anomalou'fe results but would also not be

practifislto, implement, . There is a sanctioned strength

of the cadre wiiich canot be enlarged. If supernumerary

=.r,H • created at every level & for higher promotion postsand incumbents »

On those supernumerary ^^osts are consideied, it would

I
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mean in affect that the applicants yculd be prcmoted
rrem c™ i„„el to another uithout being foond fit
for promotion by the raeiey p.d.g. ^e officiai
respondents hees therefore rightiy intaroratad the
judgement. On the basis of a zone of consideration
opoai to 3 times the number of vacancies applicant
f'O. 1 could not haee found himself in the consideration
rona. Applicant iVp. i boolp ha„e come uithin tne
rone of consideration, and uould haee found
hriself in the list only if he had better merit
then his juniors, uhich euidently he had not, as
his name is omitted from the reccmmendatioh of the
OK. The applicant cannot have any grieeance agains^
the order dated 22.7.1951 uhich uas issued after
the raoieu dp,; pas held to repiSu the promotion from<

Group Ato pT£ Group f. Since the appiicants
could not be promoted to J'£ Groun 'a«^ uroup A , as said aboue,
there is no c,ueition of considerinr fho r

loenncj thsni for promotion
to „T S Group ' A' .

1U. In fact uhen the appiicants haue net been
recommended by the repieu DPc they ahould normally have
been reverted but tcis has nut bean done in vieu of the
directions issued by the Tribunal in Its jpdnem nt
dated 30.11.1968. ihe applicants should not'have
any grievance, also because they uere promoted to STS
bf the original dPC of HSSi having been already
Pbdmoted to feeder grade of JTS Group 'A' they could
nut be promoted, oy the revieu DPC as they uere not
in the faader grade Group 'A'.

ll- TaKing all these facts into account ue do not
find that the impughed order calls for any interference.
The application is. thsiafors. devoid cf merit and is
dismissed leaving the parties to bear their oun coats.

C^TTrt-
Sharmay

l^ember (J;

*flittal-i^

Member(


