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HON'BLE Mi. 3.7, SHARIMA, MEMBER (Jj

toth the applicants selong to indian Defence
Estate Service \refsrred to as I.J0.L.S. hereinafter)
which was formerly Military Lanos and Contomment Zarvice.
The ajplicants are workinc in Junior 4dministrat ive Grade
from 2..2.1588. one hri M.. . Singh and another, working
as Acssistant Defence Estate vfficers (Tach; filed J.A,
No. B838/87 and uA 1502/87 in CAT, Princisal sench for
proper fixation of their inter se seniority vis-a-vis
Group 'u' officers (Uirect Recruit - I.0.E£.5. Officers)
and regular Group A Ufficer (Uirect Recruit I.J.t.S.j.
These applications were allowed oy thz judgemsnt dated
J3u.11.1988., The cperative .art of the said judyement
dated 30.11.1588 relevant for consideration of the precent
application is as follous:
~ara 46

In the liunt of the aforecaid observations,

it would be in the intercst of juztice to

direct the respondents to srepzre fresh seniority

iists on the basis of length of service in each

of the r-levant urades of service. iieview

U-Cs will have to pbe convaensd afresh to

consiver the suitavi.ity ot ihe officers,

including the auplicants, for promotion to the

varigus grades., If, as a result of such

aromot icns, some pursons who have already been

promotec, are likely to be adversely affected

they chould not be reverted and they should be

accommodated by creatin. superpumerary posts.

00.'2




PJara 47

We, therefore, order and direct as fol.iouws:

(a/ Resgondent Nc, | should srenare tresh
seniority licts treating AMZIUs also as members
ot the service from the date of their respect ive
appointment. Such agsgointments must be deemed
to be in relaxaticn of the relevant recruitment
rules.

(bJ Review DPCs should be held afresh as of
various yeais in which vacancies in the hicher
posts in Group 'A' had arisen and rzgular
appointments shc..d be mace on the basis aof

the recommendatl _ocne of the Review JP.s,

{c) In case the a8pp icants are duly

recommended by the Review D'Cs for plromot ion,
they wiil pe entitled to consecuential benefits,
includiny a:rears of A8y and allcwance admissible
under the fiules,

\d; If in the process of such review and
P:6moticns held on the basis of guch revisu,
s8reons who have alregdy been sromoted are
likely to be adversely affected, they should

oe accommodated vy creating adeguate number of
supirnumerary ,iosts.

(ej The resgondents should comely with the

above directions within & réricd of six months
from the date of communicaticn of this order.
(f) In the circumstances of the case, there

wiil be nu order as to costs.

\.J A copy of this judgement may be placed

on the case files of ug 838/67 and LA 1202/87",
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<. A speclal leave petiticn was al soc filed vefore

the Hon'ile Supreme Court was dismissed Civil Aorpeal

Noe« 4397-98/89 and 4355-56/65 on February 27, 155d.

The Hon'ole Sugreme Court while dismissine the Civil
Appeals observed that, "The Tricunal projected interest

of all those percsons who were working at gresent by
directing them that they should not be disturted®.

3. The res.ondents implemented the directions

issued by the Tribunal by its crder dateo 30.11.1988,
recastinc the seniority .iszt of Class iI (Grous 'B) Gfficers
by their letter dated 25.4.1550 (Annexure A Iyj.
Conseguently by another letter dated 1..1.1%61 they reviswed
the promoticn of the Class II (Uroup 'B') officers of

Iort to Class I (Croup 'A'). 3r. Time scaie (Annexure 4 1).
The name of the asplicants do not figure in Annexure Al
which is a promotion list to Group 'A' Js. Time -cale

posts for vacancies arising uatc 1574, on the recommendst ion
of review D¥YC.

Go The crievance uf the asplicants is the om.ssion

of their names froum the list of gromctees drawn by the
review J-L. The respontents have aleo iisyel another

list dated 22.68.1591 (innexure Ac; containinc a revised
Janel of uromotion from Group A Jr. Time Scals to

~LOup A tr. Tine Scaie on the casis of review DJC.

The name: of the a.plicants do not figure in the caig

list. According to tnem Apolicant o, 1 siould bhavs

been apove Shri Vsd Prakash at Serial No. 17, and.

ai:plicant No. Z above that of <hri P.,c, Fatehuyllah,

In view of the afcresaid crievance this apgplication under
cection 19 of tre Administrative Tricunals Act, 1585 hasg

ceen filed on 2.12.1991 for ths following reliefs:

N




(aj In the letter dated 15.14159%1 the namus
of the avplicants ba included and shoun
against supernumerary .ost in compiiance
with CAT Judgement cf 30.11.1968.
(b) In the list circu ated on 22.10.1591 the
name of the applicant No., 1 be shown aocovs
¢hri Vza Prakash and that of Asplicant Ng. 2
be shouwn above thri v .S, Fatehullah and the
CAT be implemented accordingly.
b A notice was issued tc the respongznts. The
official ressondents in the reply dated 17..2.1Y92 opgosed
the ¢rant of the relief orayed by stating that ths
letter dated 15.1.15%91 and 2..8.1991 uwere issued
wnsequent to .he review of oromotion made to JTS and
¢TSS of Group 'A'., This review of srcomotion was made
in compliance with the corder of the Hon'ule Supreme
Lourt dated 27.2.15580 in the case of Union of India vs.
MeP+ Sinch ano Ors and Shri S.K.Arora & Lrs vs. M.o.
tinch & Ors. The present applicsticn, (herefgre,
does not lie because the respondents have simply
fcllowsd the agirections of thc Hon'cle “upreme Court.
The appiicants are the Officers of the Indian.Defenca
tstate tervice, IOEE and have not bezn reverted from
Lthe po:ts in the JAu but retained in a suoernumerary
capacity, as directed by CAT/Hon'ule Supreme Court.
The promotion of the applicants earlier to J1S of GCroup
'A' or to the _TS and to the JAL vecomes irrelevant in
the licht of the recommendations of the review. .
0PC, which was done as directed by the CAT/Hon'bls
Supreme Couit. The ceniority of the apgplicante in various
grades of .uroup 'A' has come down, and their

alaces have been taken by the AMIUs (Techy

k
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who were not considered by the sariier DPCs being
treated as ex cadre ti . May 19Y76. .hus the alplicants
according to official responcents have no casa. The
private ressondents No. 2 10,11,13 and 14 have also contested
the application by filing their reonlies. It is ctated
that AMEOs(Tech) who joined th: service in 1963
onwards out did not form part of the military land
and contonment service (in short MLCS J. These officers
were considered a:z ex cadre and they had no sromotiocnal
avenues.  hese officers wers proucht in the main
stream of FiLu«CS for giving them promotional avenues
to reach Group 'A' poste,alongui.h Grouu 'B' officers
iike the applicants herein,who are already in the main
stream.An amendment was made in ML&CS nules in 1551
and 1576 tc this effect. The AMUEs (Tech) asproached
the Tribumal ceeking the reiiet that they should be
consiuered as liemb.rs of the FML&CS right from the dats
of their appointment i.e. 1963 onwards and not fiom
the date of amendment to the Rules of 1551 yith
effect from 1.5.1966. This contention was alloued
by t he Tribunal and usheld by the Hon'ble Supreme
Court and Union of India was directed to review the
seniority of these officers in tClass II treating their
senicrity in Group 'b' from the daie of their appoint-
ments and to held J/Cs for oromoting ths said asplicants
toc the higher grades of Groups 'A' sroviued they are
found fit tc be promoted tc the higher grades. The
asplicants, therefors, haye lost their original senicrity
in Class Il,because of the fact that AiZCs (T<ch) who

joined services earlier to them’uere »laced abovs them,

L
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Thus the apilicants can have no ¢risvance uhatsoever,
because they went down in the zonz of gonsideration,
and their names could not be recommended for promot ion
toc Class I, ard somes of the AMi_Us (Tech) who were naot
eariier considered for promotion to Class I by the
original 2+Cs, had now entered the zone of considerat ion,
and were given promotion on the basis of the recommendation
of the review D2Cs.
6. The ap-licants have a sc filed rejoincer to
the counter fileJ by the respondents reiterating the sams
points as avsrred in the ajsp.ication.
Te «2 have heard the learned councel for the sart ies
Py at length and perused the rzcord. e haves already
quoted Fara 46 and Para 47 of ths dirsctions issued Dy
the Tribunal which have oeen upheld by the Hon'.le
cupreme Court. The lsarned councel for the apslicant
has laid great emphasis on the .port.ion of the Tribunal's
Judgement datead 3U.11.19886 which states Lhat if by the
reviey UPCs recommendations soms JErsons are promoted,
then if as a resuit of such promotions scme pErsoOns
whe have already been .romoted, are likely to be
adversely affected, they chou:d not be revs.rted, out
they shcoulu be accommodated Dy creating supernumerary
Posts. Thus it is contended oy the l.arned counsel
that the Judgement dated 30.11.1968 has not been rightly
interpreted and the non creation of supernumerary
pocts at each l:zvel has created anomolies and adversely
affected the applicants. The res.ondents interaretat ion
of the judcement oniy protects them at the aresent
sla2ce of pesting and in the crade in which they are
working,
8. both the applicants are workin. in Jr.
Admindstrative Grade since Aucust 1962. sy the revision
of the seniority li:ct on the basis of the review 0’Cs!

recommendation wnich was held in Wovember, 1990 tg
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review the original U-Cs reccimendation held in 1568,

1571, 1572 and 1974 for promotion from Group 'A' to

sroup'B' service, ths applicents could not come within

the zone of consideration, and their namesc could not be
recommended for promotion to Class I. Even so, their
present sosition of working in Jr. Administrative Crade is
not being touched. The interpretation slaced by the
applicante that at each 1..:i the supernumsrary _osts should
have been created has no meaning whatsocsver. The asplicants
have adoupted a novel way of circumventing the directions
issued in the judcem:nt of 30.11.19€8 for civing sromotions
to AntUs, The learned counse. for the agglicant argued

that Apolicant No, 1 was asromoved to Jr. Time Scale Grous 'A!
on 1..1.,1%73% and Applicant Nu, » on 5,3.1975. Ffurther,
their date of recular promotion to {r. Time tcale in Group 'A!
Joet is from 15.6.1582 and furthersromotion to Jr,. Adminis-
trative Grade of both the applicents is 22.2,1988. when

the review UPC was held in November 1950 the applicants
apparently went down in the zone of consideration, becauce
Assistant Military Cstate Officer (Tech) were given
senicrity in Class Il Grade from the date of their ressective
appcintments. If equal numuer of wupernumerary poste are
created at every 1l.vel, in order to¢ include the ajplicants
who do not guasify un the zone of ccnsiceration, the
Tribunals judgement dated 3U.11.1588 as upheld by the
Hen'cle Supreme Court cannot be given effect to. The learned
counsel argued that the app.icants were working on

sermanent poste anc according to the definition laid

gown in fFR 9(42), a permanent post means a jost cariying

a uefinite right of pay sanctioned without limit of time.
The lzarned councel has also referred to (ovt. of India's

Uider Under FR 22. This is guoted telou:




Creation of -upernumera.y Busts., - It aJpears that

there are douuts as to the circumstances in which
supernunerary poste may be created and tha Arinciples
governing the creation of such sosts. while it ise
ooviously not possiile tuo given an exhaustive list

of the circumstances in which supernumerary gosts

may ve created, the foliocwing broad princi les

governing the creation of such posts may be identified.

ij "a supernumerary post is normally created
to accommodate the lien of an officer,
who, in the opinion of the authority
competent to create such a _ost, is entitled
to hold a lien acainst a regular sermanant
~0:t out who, cdue to non-availability of a
reguiar germanent post, cannot have his
iien against such a post,

iij It is shadouw psost, i.s., no duties are
attachsd to such pots. The officer, whose
lien 1is maintained acainst such a =ost,
generasiy serforas duties in sume other
vacant tempGrary or ermanent post.

iii} It can be created o ly if another vacant
permanent or tewnJorary post is available
to srovide work for the person who.e
ties is retained by the crzation of the
supernumerary post. In other worde.
it shiuld not be creaied in ci-cumstances
which, at the tiwe of the creation of ths
post or thereafter, would lead to an
excess of the wrking strencgth,

iv) It is aluays a permanent .ost. tince, houever,
it is a post created for accommodating a ser-
nent officer tii. he is avsorbs in a regular
sermanent post, it shiould not be created
for an indefinite _eriod as other permanent
posts are, but should normally be created
for a definite and fixed p=riod cufficient
for the purpose in view.

v) It is perconal to the officer for whom it i:
created ang no other officer can be apsointd
acainst such a poct., It stands abgoliched as
soon as the officer for yhom it was cieated
vacates it on account of r-tir_.ment or
confirmation in another regular sermancnt

pwost or for any other reason, In other

words, no officiating arran._emcnts can be mace
acainst such a .ost. tince a supernumerary
post is not a workinc .ost, the numcer of working
Josts in a cadre will continue to be regulatad
in a manner that, if a permanent incumbent

of one of the regular posts returns to the
cadre andall the posts are manned, one ofths
officers of the cadre will have to make room
for him. He should not ue chown against a
supernumerary post.
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¥i) No extra financial commitment is invélved

in the creation of such posts in the shape
of increased pay anc allowances, pensionary
benefits etc.

It has been decided thet,subject.to the obserwvance
of the principles set out in t he Jreceding paragraph,
supsrnumerary .osts may oe created by the administrative
authorities under thair-own pouers to the same extent
as tiney are competent to create regular permanant posts.
Cases uhere deviations frum the general criteria
ment ioned above are involved may be dealt with in consul-

taticn with the Minictry of f inance.

Administrat .ve authorities should maintain a
recora of the supernumerary _.osts, the particulars of thas
individuals who had lien againstthem and the progressive
abolition of such posts as and .hen the holders of the
posts retire or agre aosorred in regular sermanent
sosts, for the purpoce of verification of tervice for

pension",

9. The Judgemsnt given by the Tribunmal dated
30.11.1568 is clear which uirscts that review JPCs .

should be held afresh as of various years in which
vacancies in the hicher posts in Group 'A4' had arisen)
and regular appointment; should te mage on the basis of

the recomrendat ioni of the review 2PC. Thus, the casas of the
applicants have also to be considered in the Review

U7Lls,but their earlier promotioneaffected by the criginal

Ji't.s does not given them any benefit either on these

post or- a claim for - creatibn of superpumerary

posts at each level tp accommodate thenm,

bacausé this wolld mot -only lead to

anomalous results but - wculd also not be

practigalto. implemerit, . There is a sanctioned strength

of the cadre wnich canot be enlarged, If supernumerary

posts are created at every level & for hivher promotion posts,

and incumbents
6n © those supernumerary .Osts are considered, it would
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mean in effect that the applicants would pe promot ed
from ore 1.vel to anather withgut being found fit
for promotion by the reviey Jelall, Ihe official
respondants have therefore rdghtly interoretasd the
judgement. On the basis of a zane of COnsideration
equal to 3 times the number of Vacancies applicant
No. 1 could not have found himeelf in the considerat ign
Z0n8. Applicant nNg, 2 could have come within the
zone of considerst ion, and would have foung
hiviself in the 1jist only if he had better nerit
then his Juniors, which evidently he hag not, as
his name is omitted from the recommendation of the
02C. The apslicant cannot have any grievance agains.
the order dated 22.7.,1991 which uas issued after
the resview D7z was held to reviey the sromotion from
JTE Group . A to =T¢ Group 2. 3Since the apslicants
could not be sromoted tc Ji€ Group "A', as saig above,
there is no que:tion of considering then for promotion

te TS Group 'aAr,

10, In fact when the applicants have not bsan
Iecommended by the reaviey UPC they should normaily havg
been reverted byt tiis has not besn Jone in view of the
directions issued by the Tribunal in its judgem. nt
dated 30.11.1988. lhe applicants should not have
any griesvance, zslsg because they were asromoted to sTS
by the original J°C of 1982 havinc been already
promoted to feeder grade of JT¢ Group 'A they could
not be Promoted. oy the ragviey 3°C as they were not
in the feeder grade Grcup 'A?,
11, Taking all thess facts into account we do not
find that the impuuned order calls for any interferonce,
The aspiicat ign is, therefore, devoid of merit angd i§
dismissed leaving the parties to bear their ouwn cOsts:
(giffizégézg £§\§V\»N\0L4<ﬁ
*)

Member ( Member(Jd,

*Mittals




