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IN THE CENTRAL ADMIN ISTRAT IVE TRIBUNAL,
PRINCIPAL BENCH,

NEW DELHI.
® %
: 7/
7.8 9>
Date of Decisiong

OA 2887/91

KelLo GUPTA voee APPLICANT.

Vs.

yUNION OF INDIA & ORS. eess RESPONDENTS.

URAM:

HON'BLE SHRI J.P. SHARMA, memBER (3).

For the applicant ves Ms. Neslam Rathors,
proxy counsel for
shri Arvind Kumar.

for the Respondents ees Shri M.L. Vorsa.

1., Whather Reporters of local papers may
be allowed to sse the judgemsnt ?

2. To bs referrad to the Reporters or not 795

_JUDGEMENT

(DELIVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (J).)

The apﬁiicant is an IAS Officer of 1964 batch
and 1is aQé:invod by the Annual Remarks for the period
from 1.4.85 to 4.12.85 which was communicated to the
applicant by the letter dated 17.7.89. The applicant
made representation and his representation vas :eject@d
by the ovder dated 4}9.89. The applicant made Review

pet it ions and finally a Memorial to the President on
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62491 which was saleo rejectad by the order dated 3,7.%1,
In this application, the applicant has asssiled the said

rejection of the Memorial dated 3.7,91,

2, The applicant hae claimed the rslisf that the
adverse remarks contained in ACR of the applicant for the
period from 1.4.,85 to 4.12.85 be sxpunged and the order

dated 3.7.91 be alsoc quashed,

3. The éacta are that the applicent beslongs to 1964
batch of IAS Officer and wvas allotted to West Bengal
cadre. Ths applicant was appointed as chiof Vigilance
Officer, Western Coal Fislds Ltd, (in short WCL), Nagpur
by the letter dated 12/13.9.84. He assumed the charge
at Nagpur on 5,11.84, At that time, the spplicant made
a representation to the Department of Coal for his
transfer to BCCL, Ohunbad. The spplicant however worked
at Nagpur from November, 1984 to December, 1985 with
full intersst and towards improvement of t he p-rfbrnanco
of the Company., The spplicant on his own raquest was
reverted to the cadre of West Bengal when he was
communicated adverse remerke aforessid under Rule 8 read
with Rule 2(c)(i) of the All India Services (Confidential
Rolls) Rules, 1970. The substance of that remark is

given below 3~

#shri Gupta's performance in WCL was far from
satisfactory, He was not at all interested in
working in aCL = gven after being advised alleast
twice to attend to his work sericusly and
devotsdly, The reports about his work in "o
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were very disquistening as he had built up a
number of contacts with undesirable contractors
and others., Under the circumstances, he vas far
from fit to work as CVD in a public sector
undertaking and had to be novcrtad prematurely
to his parent cadre."

The applicent made respresentations, revieuw petitions

etce and f inally a Memorial to the President but the same
has besan rejected. Hence the applicant has filed this
application before the Tribunal for the reslief mentioned

above,

4, The roopondeﬁta contested this epplicaticn taking
the prelimirery objection that the applicetion is barred
® by time, It is further ststed that the Memorisl to
the President does not extant period of limitation
(Secticn20(3) of the Administrative Tribunals Act, 1985).
This point has been srgued by both ths parties snd hae
besn t-kin as preliminary point. The provision for
submission of Mamorial toc the President is laid d ewn
°® under the AIS (0 & A) Rules and sub-secticn 3 of Section
20 of thes A.T. Act, 1985 clesarly states that such a
submission shall be desmed tc be one of the remedies
which are available. A perussl of the seid AIS (D & A)
Ruloa gees to show that the applicant could make a
submission to the President in the forum of Memorial
and since that Memorial has beem rejected by the
President on 3.7.91 and as such ths spplication is within

time,
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Se On merit, the learned counsel for the applican£
argued that there is a dolny in communicating adverse
remarks. The adverse remarks should have been communi-
cated to the applicant ordiharily within two months but

it has bsen dene py the letter dated 17.7.89, Houever,
thia[i: administrat ive Tequirement and the adverse remarks
canﬁot be expunged only on this ground, A perusal of

the departmental file goes to show that the snnual remarks
for the period from 1.4.85 to 4.12.85 was given to the
spplicant by Secretary to the Gowt., Ministry of Energy,
Deptt. of Coal on 6.2.86. This remarks was accepted

as lats as on 21,6.89 by the Uniocn Minister of Ensrgy.

In view of this fact, the delay in accepting the remarke
cannot be ssid to be within the contrel of the Deptt.
conerned. Only when the accepting authority has seen

the said annual remarks and sndorsedthe same, the same
could be conugnicatod to the applicant. Thus, the late
communication of the adverse remarks cannot be said to

be on account of any fault on the pert ef the department

consornod.

6o The othar point taken by the learned counsel for
the applicant is that the CR for ths peried from April,
85 to December, 85 could have bsen recorded by the

Secretary only when tﬁorc was no annual remark of that

period by the Reporting Officer. It appears from the
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departmental file that the Reporting Officer of the
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applicant Shri T.V. Lakshmanan, CMD/WCD, who supersnnuated
on 31.8.85 has already given the snnual remarks on 31.8,85
for the pericd from November, 1984 to March, 1985. Shri
TV Lakéhmanan has also given the annual remarks fqr
the period from April, 85 to August, 85 on 31.8.85 uhen
the Reporting Officer has assessed him 'Very Geod' in
s general assessment and also given ths remarks that
the applicant has not been reprimended during this pericd
and t he integrity has also been satisfied as 'Good®.
So there cannot be another Reperting Officer for the
perjiocd from April, 85 to August, 85. It appsars that the
Secretary Shri S.V. Lal, Ministry of Energy, Deptt. of
Ceal vas un-aware of this sarlier snnual remarks given
for the period from April, 85 to August, 85, Thus,
remarks given by the Secrstary for the peried from April,
remarks given by
85 to August, BS has to bs ssen in the light of the / the
then Reporting Officer Shri T.V. Lakshmanan., Further,
in t he remarks given by the Secretary, Cosl, it if,”'§
mentioned that Shri Lakshmenan submitted special report
dated 28.8.85 on the performance of Shri K.L. Gupta
in tﬁa WCL, This report is attechesd uwith the snnual
remarks. A perusal of thes sscret repirt said to be
‘given by Shri T.V. Lakshmanan and the entry made in the
annual remerke go to show that the Secretary Coal Kas only

expreesed the epinion of Shri Lakshmanan in the annual
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remarks, The Secrstary, Coal, has not given any of his
personal opinion regarding the working of the applicaent.
He has only nont;onnd that "Me was far from fit to wvork
as CVO in a Public Sector Undertaking.” Regarding
integrity also it is mentiened in the annual remerks that
it is not beyond doubt. However, the entry regarding
integrity is not in confirmity with the Note 2 belew the
form which says that if there is any doubt or suepician,
the column should be left blank and action be taken by
appending the secret note and that should be fellowed Wp.
This entry ef integrity 'net beyond doubtf has also to

bs seen in the light of the note sppended to the fora.

Te The case of the applicant is that dus to some
family preblems he wanted his posting near Patna and he
has alsc made certain representations before joining at
Nagpur. The applicant, py the letter dated 12/13.9.84
represented that he should be pested as CVO either in
Central Ceaifiolda Ltd. (CCL) Renchi or Bharat Cooking
Coal Ltd. (BCCL) Dhunbad under Cosl India Ltd. However,
this request of the applicent was not accepted, Though
Shri R.P. Khanna, the then Central Vigilance Commissionsr,
Govt. of Indis, recommended the pesting of the applicant
at CCL Ranchi, It is argued by the learned counsel
that due to this fact Shri s.v. Lel, Secretary, Coal,
got agitated and without any basis and without substan~

tiating he has bsen given adverse remarks for the said
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periocd. Though, Shri Lal has not been impleaded as a
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party in this case yst the fact rsmains that the appliceant
was not willing to join at Nagpur and represented fer

his posting at Renchi or Ohanbad, It is a fact that

the Tribunal cannot sit as an Appellate Authority over
the decision of the Competant Authority and the matter

of awvard of annual remarks is prerogative because the
Tribunal cannot re-appraise and assess ths applicant's
work and conduct during the relevent peried. This ie

a subjective asssesment of the Compstant Authority end

the same is not open the objective test of the court.

8. The Department of Personnel has laid dowun certain
guidelines for the award of the annual remarks. In fact,
if t he integrity of a person is not bﬁyond doubt then
there should be specific instances or there must be some
thing on the record to justify that the applicant is not
working with integrity iﬁ the discharge of his official
duties. The sescret nete of Shri T.V. Lakghmanan enly
goes to show that the applicant has developed certain
cort ects wit h ,ndesirable contractors, Thers was no
other sourse of information available uwith the Secrestary
Coal regarding the unsound integrity of the applicant. \
The same Shri T.V. Lakshmanan before his retiresent on

31.8.85 has osrtifisdthe integrity of the applicant as

'Goad', Not anly this, before laying charge of CMD

lt_ seeele
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Shri 7.V, Lakshmanan has written a 0.0. dated 31.8.85

to the applicant, Pasra 2 of that said D.0. is reproduced

belou =

- "Before 1 part with you, it is my duty to

acknouledge gratefully the consistent and genereus

assistante and co-operation that I have aluays

received from you in the discharge of my duties

If my work in this Company can claim any merit

at all, I must gratefully pass on the credit for

this work to the invaluable assistance that I
alvays received from yoy."

The refersnce has already been made to t he annual remarks

given by Shri T.V. Lakshmanan to the applicant before

his retirement ¢n which he also certified the integrity

of the applicant as 'Good'. Thus, what is to be ssen

is that from 1.9.,85 to 4,12.85 i.e. for a period of

three months the applicant has acted in a manner which

ceuld show that he was not having integrity peyond deubt.

In ths remarks given by the Secretary, he has not

aforesaid
mentioned any specific thing. He only depsnded on the /

which ’
secret note/stands diluted in the light of the D.0.

dated 31.8.85 referred to above and the annual remarks

author of that nete

given by /[ to Shri Gupta for the pericd frem April, 85

te August, 8S.

9. The annuel remarks should not be given so lightly

or without any basis. It is not that the appraissl of

the work aof the applicant for that por;od is being

reviewed but it is that there is-ne substance gn record

to justify those remarks, Shri T.V. Lakshmanan, during

the period he watched the work of ths spplicant had

im vecede
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never communicated ;ny cmun‘ing’ or other n’bto regarding
the discharge of the duties in s pnr&iculat mgnner by the
applicant, In the sbsence of aonf:.::5n§::§§§:Z§3°sﬁ??‘
T.V. Lakshmangn to the applicant it cannot be seid that
the applicent was ever told t.z;?;v. his ways or to give
better performance by ;evoting seriocusly te the dischdrgo
of the duties. There is nething on the personal fiio
of t he applicant aloo'ihut the Secretary Coal ever informed

in
the spplicant orally og‘uriting with respect to his

discharge of duties,

10. Even the Reviewing Authority/Accepting Autherity
. Service (Confidential Roll
did notadhere to the rules of All India/  Rules 1970.
" The entry which uas given in February, 1986 by Shri Lal
vas raviéusd/sccepted sometimes in Juns, 1989. There
was no proper applicetion of mind by the Accept ing
Authority and his signatures appears t o have besn obtained

in a routine manner. Thua._thé acceptance of t he said

annuel remarks is also not by proper application ef mind.

1. It is also tc bs seen that Shri T.N. Lakshmanan
has also given good‘ro-.rko to the spplicant for the
period from November, 1984 till March, 1985, 8oth thees

remarks by Shri T.V. Lakshmanan cannot be lightly ignored.

12. In such a situation, the background of the whole

case has to be judged on the basis of the record. The
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applicant has given in the prescribed proforms the eut
turn of his work for the period under revisw. In the
ACR there is no comment on the out turn given by the
applidant regarding his assessment of work. shri Lal has
not cared to give preper asssssment of the applicant and
the column of gensral assessment dees not deal with

which

svery aspect, [ should have baen dealt with uhile

assessing the officer.

13. The applicant has made repressntation against the
adv;rso remarks but these too have bsen rejected in a
mechanical manner. It is not necessary to deal and ge
in deeper detail on the various correspondence entered
into while disposing of these representations of the
app;icant\ but it appears from the personal file of t he
applicent that the points raised by the applicaﬁt in
the representation have not been affactivi{doalt uwith
while disposing of the representations, Ffrom the
personal file of the applicant it appears that there uas a
propesal to revert the applicant to his cadre to the
State of West Bengal, the matter was going on since
August, 1985. Thus, the opinion formed by the Secretary
Coal cannot bes said to be an indépendent opinion or s
efficial
opinion of his personal knowledge regarding t he/werk as 00

of the applicant. His epinion was gathered from the

sscret note of Shri T.V. Lakshmanan cannot be given
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any weight in view of t he fact, mentioned above,

14. In view of the above facts, the present application

is allewved. The entry of the adverss remarks given to
the applicant for the period from 1.4.85 to 4.12.85 by
Shri S.V. Lal, Secrstary, is quashed séaloo the rojoction
order of the various representations and the impugned

order of rejection of Memorial dated 3.7.91.

The application is allowsd leaving the parties to
bear their oun costs,

e

( J.P. SHARMA )
MmEMBER (J)
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