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/"Delivered by H^n'ble Shri C.J. Roy, Member (J)j^

This is an application filed by the applied

under Section 19 of the Administrative Tribunals Ai
. - •«

1985, seeking a relief to direct the respondents to
- • "t'

modify their orders at Annexure A-2 by deleting the

d 'notional* and to pay the arrears of pay andwar

Ki

allouances with effect from 18.9.1985 till 31.7.1990

the date an which the applicant superannuated.

Succinctly stated the facts of the case are ^

that the applicant is a deputatianist Police Offic

and was absorbed in the Intelligence Bureau on 1.

when he was ACIOoIl te which rank he was pronft
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•n 30,11,1968. He was further promated as ACIQ-I »n 25,7.197®

and was treated in the same cadre in accardance with axistinQ |
1

rules of Gavarnment of India issued and amended fram time ts j

time with regard to tbe direct recruits,

2, The applicant alsa filed O.A. Na. 1303/38 far fixatian

af his seniority as ACIO-I w.e.f. 25,7,1978 ta grant him pra-

mation ta the next rank af DCIO as and when due (accarding

t® rules (Annaxjre A2). In the Judgement given in R,A,

Na, 28/89 in O.A, No, 1323/80 the Principal Bench ef CAT

issued the fsllauing directians »-

" In the result, therefore, wa direct the

respondents to calculate the seniority af the

applicant Shri Balbir Singh in the cadre of

ACIO-I from 25,7,1978 and that of I>in Oayal

fram 14,11 ,1977, Ue arder accordingly. The

Review Applications are accordingly disposed

af. «

3, Consequent upon the judge^f^jci^tTd by the Principal

Bench in RA No, 28/89 in OA Na, 1323/83 dated the 26th

July, 1990 the directian as cited supra had basn executed

ta the extent indicated below by the Deputy Director^IB)*

ninistry af Home Affairs, Government af India, New Dulni

and fallowing orders were issued

r
" Director, Intelligence Bureau, hereby appoints 1

.,3
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3hri Din Oayal, ACIO-I as DCIQ in an

afficiating capacity until further orders.

Canssqusnt upon his appsintmenShri Din

Dayal assumed the charqa af OCIO at I.B.

Headquarters in the fsrenaon af 09.11.1990.

Oirectsr, Intelligence Bureau further arders

grant af natienal pramatian ta Shri Din Dayal

and Shri Balbir Singh, ACIOs-I ta the grade

af DCIO u.e.f. 29.05.1986 uith reference to

the data of their juniars."

4. By the above arders, the applicant claims that

his pramcstian had been franuod ta the grade af DCIO fram

the due data i.e. 29,5J986 when the juniars to the

applicant got pramotians. But he says that the order

is meant for granting national pramation meaning inter-

alia'that na benefit far the back period will be given

in this higher grade af DCIO uhich is absalutaly cantrary

ta the spirit af the aref ar passed by the Tribunal (Ann,A-2)

5. The aoolicant further alleges that ta deny the

consequential benefits uith retrospective affect is injus

tice, injurious. Sa he claims that by way af fixation

and annual grade increments regularly in the next higher

scale of pay etc. has been confiscated fer ever faur years
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right frsn 29«5«1986 till tha data af his suparannuatian

®^fe®t9d an 31.T,1990. This actian af the raspandanta

is attacked by then* He further avers that the arder

cited supra af the Deputy Oirectar pramatinQ the applicant

fram the previana actual data af his pramatian and

snatching auay the aid financial Benefits, withaut

giving any raasans by refusing tha payment af past

arrears fram tha data af prematien is against

natural Justice* Though the impugned ardiSr is nat

a camplete and speaking arder and it is nat fair

and Just and genuine as the decision af the

Tribunal as the Han'ble Tribunal does nat permit

sa in its above referred order* Hauevar, the

applicant further states that the judgement does

statey uhy the back wages as admissible by

virtue af the prematian be denied to the applicant

at all* Tha order, tnus passed by tha respan»

dents can easily be said to be baseless, capriciaua*

7* The applicant claims similarly situated

..nit-.m '• r -'iftlailll III \ilii

im



-5-

parsBns are gi^en the same benefits with

effect fr»m the date they are abSBrbed^^they

are drawing pay in the higher scale saan after

the decisian af the abave flema. which is at Annexun

A-2.A dated 17,10«19a8, He says that the r3span-

dants are net in the pracass #f extending the bene

fits to the similarly situated persons mentioned

in the abave fletnp* Honce, the applicant has

claimed that he is entitled to the full payment

far the past period »f about four years arase

/
the past of DCIO according to the rules right fra

an

m

the date he has baen promoted cansaquently until the

date af his superannuation i.e. fram 29.5,86 till

31.7,1990, He attacks the non-issuance af the can-

sequential brnefits passing af the ward 'national'

but at the same time giving it to the similarly

situated person is discriminatory in nature

and the material benefit be claims^^taken away

and he retired an 31.7.1990 an superannuatiun.

Thus the benefits af judgement!!^ nat given
c.--

ta him far four years and he also claims

that he filed a represantatiun an 29th
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January, 1991 uide AnnexJre A-3-C t. give,him actual pram.tlan

but nat natianal pramatian and the said raprasantatian uaa

disp«si3d •f in Annaxura A-1 •
•»

a. Th.jgh he claims thAt the pay af the applicant has

baan fixed natianally an 13.2.1991, he has nat^ny pensianary

benafits an accaunt af the natianal flxatian af pay like

revis ian af pension, gratuity, cammutation af pension. Leave

Encashment till this data althaugh a period ef 3 months

has slaps od. Hence, he has fil^id this C.ft.

g. The respondents have fil^d a counter. Thsy state

that according to the judgement filed in O.A. No. 1303/33 dated

25.7.1390, the seniority as par Tribunal in the cadre of

ACIO-I was fi Xdd from 25.7.1973 (Annexure R-1) but they

contended in para 4.4 that as per the judgement of the

Central Administrative Tribunal, Principal Bench in R.A,

23/39 in OA 1323/83 dated 26th Ouly, 1990 that Shri Dm

Dayal actually assumed tne charge of DCIO at IB Head Qrs.

in the forenoon of 9.11.190 bu-t they say that the applicant

has retired as AGIO on 31.7.1990. Therefore, the applicant

was gii./en only notional promotion and his pay fixation uas

dene as per Annexure R-2. They claim that the notional

pramotian given retropectivaly, as par the Gavernment's

instructions on notio al promotion and that no arrears of



pay and allauancas are aftnissible as he did net actualy

perfoTBi^ the duties. It has also baan hd d by the Hen'ble

Supreme Caurt, in l/irender Kumar, Genaral Manager, Narthsrn

Railway, New Delhi v/s Avinash Chadha & Ors, ifi 990(1) SCALE

857 at P, 861-62 that •• the employees had nat actually

worked in the higher posts and, tharefera, an the orinciple

af •* na wark, no pay" they would not be antitlad t® higher

salary there is, therefore, neither equity nor justice

in favour af the respondents to award them emoluments of

the higher post with retrospective effect. " This judgement

was fallowed by the Han'bie Tribunal in the case of 3.S.

Sirahi Vs. UOI & Director, IB (OA 529/90 datad 20.7,30).

They have also stated that as per Annexure n-2 the pay

fixation order has rightly stated that the applicant will

\

i

not got any arrear of pay and allowances with effect from '"l

the date of notional promotion till the date of his supera

nnuation an 31,7,1990 but only pensianary banefits on enhanced

pay on the date of his retirement are taken into consirieratiun.

The action af the Department is, therefore, in ordar in

consonance with the Supreme Court ruling and they further

static that even in the case of Shri Din Oayal he was not

paid arrears af pay and allowances from the date of national

promotion from the date he took charge on 9,11 ,1990.

Since the applicant retired an 31.10.1990 and has nat actua®



assumed charge in the higher psst and nat parfarmgd

any duty, the rule af 'n« wark, na pay, is^^plicabla
and Shri Din Dayal assumed the charge DCIO at I.B.

Headquarters and started uark, as there is na discrimina-

tian. They also state that all the arders issued with

retrsspective effect uithaut Gavernment servant's

actually taking aver charge are natianal in character.

Sa the fixation af natianal pay and using the uord

'natianal' is carract and sa they state that Annaxure

A—1 is carrect# They alss alleged that after revised

PPO was issued vide Annaxure R-5 the apalicant was paid

5250/- an accaunt af revised DCRG vide cheque Mo.

2666/80 dated 27.2,1992. They alleged that the applicant

is urang in citing same judgements in vieu af the recent

judgement of Uirancjar Kumar, General nanager, Narthurn

Railway, Meu Del^ii 930(1) SCALE 357_7 refarred ta above.

Therefore, their actien is carrect and the petitLen may

be dismissed,

10. iJe have heard the Ld, Counsel for the aonlicant.

Shri S.C. Luthra nnd the Ld. counsel of the revival side,

Ms, Oasuinder Kaur, praxy counsel af Shri Oog Singh, counsel

and perused the records carefully.
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11, The shart point in this case for cansideratisn

is uhether ths applicant is entitled, as claimed

by him, in his relief column to omit the uord

'notisnal* and is entitled far backu/ages etc. uith

effect fram the date of his national pramotian i.e.

from 29,5,1986 till 31.7,1990 uhen he superannuated,

12# The applicant has citad some similar oases

in uhich the respendants have given the consequential

benefits. Far instance in 0,1.No. 933/PP/3a,

dated 24,1,1989 filed in Chandigarh Bench in the

case af SS Pannu directed payment of consequential

benefits specifically. Sanction of the cansaqJantial

banefits uhen not givan a contempt applicatian was

alse maued (C.P.No, 89 of 1989 in O.A. No. 933-PH of

1989 (Annexure A-5/l)

13, In the instant case at Annexure A-2, the

applicant has filed the judg smcnt in O.A, No. 1323/38

in the Principal Bench uherein ha questicnsd the fixa

tion of seniarity and sought consequential benefits.

The Bench pass;id an order. In that order a alight

error had crept in. On that the applicant had filed
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a Reuisu Petition by RA No, 28/89 in OA No* 1323/83

and an which a decisian was handed dawn on 13.7,1990

in which it was held that thera was an error and the

errar was te be rectifiacJ. In tha RA of ths same

judgement the Hon'bls Chairman and the l/ics-Chairman

disposed of this matter by way af the following

direction;-

" In the result, therefore, we direct

the respondents to calculate the saniarity

of the applicant Shri Balbir Singh in the

cadre of ACIO-I from 25.7.1973 and that of ^
I
I

Din Dayal from 14.11.1977. Ue order 1

accordingly,"

The R.A. was disposed sf with no order as t® casts,

14, Neither in the O.A. 1313/38 nar in the RA 28/89

in OA 1?l3/88 filed in this Tribunal the applicant has not

been allaued any consequential benefits by the Tribunal.

15, The respondents cited O.A. No, 529/90 of the

Principal Bench (Annexure R,3) in which the arrears

were ordered. Here also in this O.A. the applicant

request-d far the arrears. Therefore, uhen the applicant
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has askad far the v/ariaus reliefs in thj said 0,A,

and that uas diapased of and anather RA uas filed

and that ua? alse disposed ef and when na specific

back wages are ardered in the said judgement, this

applicant uas barred to file a fresh O.A. on the

ground that uHat he could have raised originally in

OA No. 1323/38 shall be deemed to have been raised and

now he is barred to raise the point again by the principle

of constructive resjudicata.

16. When he filed O.A.No. 1323/88 for fixation of

his seniority in the cadre of ACIO-I u.e.f. 25.7.1973

and to grant him promotion to the next rank of OCIO
I

as and when due according to the rules he could have

raised the point of consequential benefits also. He

could have raised this point but he did not raise.

If he had raised the paint/the Tribunal and thelJhad

not granted, in bath the events the principle of
>^/S

constructive res judica/^pplies. ^

17, The resjudicata means -

« Res 3udicata ^ No court shall try any suit

or issue in which the matter directly and
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substantially in issue has bean dlreetly

and substantially in issua in a former

suit between the same parties* or betueen

parties un-der whom thay or any of them

claim, litigating under the same title.

in a Court competent to try such subse

quent suit or the suit in uhich sueh issue

has been subsaquantly raised, and has been

heard and finally decided by such Court."

18. Under the circumstances, ue are not inclined

ta interfere with the impunged order and the petition

is dismissed with no order as to costs.

C.y. Rey'
Meftiber (3)

3.P. nukherjea
Vice-Chairman (A)


