IN THE CENTRALZADMINISTRATE
e PRINCIPAL BENCH

NEJ DELMI
Fet
J.ANp. 2370/91. Date ef ducision
BALBIR SINGH .ee Anplicant N
V/s .
Unisn »f India eve Respondents
and Jthers.
Fer the applicant ... Shri S.C. Luthra, ceunssl.
Far the raspds. oo Ms. Jaswinder Kauk, ceunsele# -
goRAM: :

The Hen'ble Mr. Justice S.P. Mukherii, vice-Chairman{R

-

Tha Hen'ble Member Mr. C.J. Rey, Member (3)

{1) Whether Reporters ef local papers may be allewad
ts ses the Judgement ?

(2) Te be referrzd to the Reperter or net 7

3 UD G EMENT

[Dealiverad by Hon'ble Shri C.J. Ray, Member (J);?_;

This is an applicatisn filed by the applicas
undar Sactian 19 of ths Atﬂainid%nativa Tribunala A
1985, s.eking a relief to dirsct the respendents te
medify their erders at Annexure A-2 by deleting th;
werd 'netisnal' and ts pay the arrears of pay and
allewances with effsct frem 18.9,1986 till 31.7.1990
the date on which the applicant superannuated.
Succinctly stated the facts of the c¢ase are -
. that the applicant is a deputatianist: Pelice Offic
and was absurbaq in the Intglligence Bursau en 1.;

whan he was ACIO=-II te which rank he was premgtsi




on 30.11.1368. He uas further nromated as ACIU-I an 25.7.1978%
and was tresated in the same cadre in accerdance with axisting
rules of Gavafnment of India issuad and amcnded frem time ts
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time with regard to the direct recruits,

3
i

2. The applicant alss Filsd O.A. Ne. 1303/38 fer fixatien

of his seniority as ACIO=~I w.e.f. 25.7.1978 te grant him pre=

metion te tha next rank of DCIO as ‘and whaen due (accarding
te rules (Annaxure 82). In the Judgement given in R.A,
Ne. 28/89 in 3.A. No. 1323/80 the Principal Bench ef CAT
issued the fallowing directiens (=
® In the result, therefoys, ws diract the
respandents to calculate the Sepiority af ths
applicant Shri Balbir Singh in ths cadre af
ACIO=I frem 25.7.1978 and that of Din Dayal
frem 14,11,1977, UWe erdar accerdingly. The —
Raview Applicatians are accardingiy dispesed
-F.‘"
3. CmnsaQUentrume thae judgedZ:?;;a by the Principal
N
Bench in RA Ne. 28/89 in DA Ne. 1323/88 dated ths 26th
July, 1930 thg directisn as citad supra had bssn executcd
te the extent indicated belew by the Daputy Di;ecter(IB),_
Ministry of Heme Affairs, Government af India, New Dulni

and felleowing erdars were issucd :-

" Directsr, Intelligencs Bureau, hereby appeints
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Shri Din Dayal, ACIO-I as DCIJ in an
efficiating capacity until further erders.
Censsquent upen his appsintment, Shri Oin
Dayal assumed the charje af DCIO at I.8B.,
Headquarters in thé forenson ef 03,11.1990,
Oirecter, Intelligencs Bureau furthar srders
grant ef netisnal premestion te Shri Din Dayal
and Shri Balbir Singh, ACIOs-I te the grade
af DCIO w.e.f. 29.05.1986 with referencs te
the date ef their junisrs,"
4, By the abeve erders, the applicant claims that
his premation had been éi;;ﬁ! te the grade af DCIO frem
the due date i.s. 29,5J986 when the juniers te the

applicant get premetians, But he says that the arder
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is meant fer qranting netianal premeation maaning inter-
aliathat ne benefit fer the back periad will be given

in this higher grade ef DCIO which is abselutely centrary
te the spirit of the erd ar passed by the Tribunal (Ann.A-Z).
S. The apolicant further alleges thatftu deny the
censequential benefits uwith retrespactive affact is injus-
tice, injurieus, Se he claims that by way af fixati:n

and annual grade incremants regularly in ths next higher

scale of pay etc. has been canfiscated fer ever faur ysars——
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right frem 29.5,1986 till ths dats ef his superannuatien |

R

afrgctad en 31.7.1990. This actien ef the raspendents

is attacked by them, He further avers that the erder
cited supra ef the Deputy Directer premsting the applicant
frem the previeus actual date ef his premetien and
snatching away the eld financi§1 Benefits, uith-uf
giving any rsasens by refusing the payment ef past
arrears frem tho datz ef premetisn is against

natural justice. Theugh the impugnad erddr is net

a cemplete and speaking erder and it is net fair

and just and genuine as per the decisisn ef the
Tribunal as the Hen'ble Tribunal dees net permit

se in its abeve refgrred erder. Huuevar,'the
applicant further states that the judgement dacs
statey why the back wages as admissible by

vittue ef the prumstisn be denied te the applicant

at all. The erdar, thus passed by tha raspeane

dents can easily be said te be baseless, capricisuss

7e The applicant claims similarly situated
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persens are given the same benefits with

<
effect frem the date they are absnrbedZ\Fhey

are drawing pay in the higher scale sesn after

the decisian ef the abave Mems. which is at Annexure
A=2,A dated 17.10,1988, He says that the r:spen-
dants are nat in the precess af extan&ing the bene-
fits te the similarly sityated persens mantiened
in the absve Memp, Hunce, the applicant has
claimed that he is gntitled te thé full payment
fear the past peficd ef abeut four yeaij/arase on
the pest ef BDCIO accerding ta ths rules right fram
the date he has bzen premeted cansaquently until the
date ef his supsrannuation i.s. ffam 29,5.86 till
31.7.1990. He attacks the nen-issuance 8f the cen=
sequential b:nefits passing ef the werd 'netienal!
but ag% the same time giving it te the similarly
situated parsen is discriminatory in nature
and the matsrial haenefit he EIaims%ZFakan away
and he retired on 31.7,1990 an superannuatisn,
Thus the bsnoafits ef judgement ::; net given

&

ts him fer feur years and he also claims

that he filed a representatisn en 29th



0
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January, 1991 vide Annexdre A-3-C tz give.him actual pfomatiln

but net netisnal premstiesn and the said representatisn was

dispesad ef in Annaxura A-1,

5

8. Thaugh he claims that the pay of the applicant has

Cada
basn fixed natienally en 13.2.1991, he has notljny pensisnary

; henafits an accaunt af the netisnal fixatian of pay like

revisien ef pensian, gratuity, comnutation ef pensisn, Leave .
Encashmant till this date altheugh a peried of 8 menths

has elapszd., Hence, he has fil:d this CT.A,

9. The respendants have filed a ceunter. They state

that accerding te thu judgsmént filed in 0.A. Ne. 1303/58 dated
26.7.1390, the senierity as pzr Tribunal in the cadre ef
ACI0-1 was fix:d fram 25.7.1978 (Annexure R=1) but they
cantandad in para 4.4 that as per the judgament ef tha

Central Administrative Tribunal, Principal 8anch in R.A.

28/89 in 0A 1323/83 dated 26th July, 1990 that Shri Bin

Dayal actually assumad tne charge of DCIQ at IB Head Urs.

in the farensen ef 9,11.190 bu~t they say that the applicant
has retirsd as ACID en 31.7.1990. Tharsfere, the applicant
was given enly netisnal premstien and his pay fixatien was
d ene as per Annaxure R-2, They claim that éhe netianal
prametion given retrepectively, as per the Gavernmant's

instructisns en netis-al premetisn and that no arr=zars of
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pay and allewanc3s are admissible as he didrnot actualy
perferm~’ the duties, It has alse bgan hd d by the Han'ble
Supreme Cesurt, in Virender Kumar, General Manager, Narthern
Railuway, &au Delhi v/s Avinash Chadna & Ors. / 1990(1) SCALE
857 at P, B61-62 that " the empleysees had net actually
warkaed in the highsr pests and, therefers, an the orinciple
ef " ns uwsrk, ne pay" they wauld not be eniitlsd te highgr
salary ..... there is, thersefere, neither equity ner justige
in faveur ef the respendents te award them emaluments ef
the higher pest with retrespective effect, " This judgement
was Fa;lnued by the Hen'ble Tribunal in the case eof 5.5,
Sirahi Vs. UOI & Directer, I8 (0A 529/90 dated 20.7.30).

They have also stated that as psr Annexure R=2 the pay

fixatisn erder has rightly stated that the applicant will

#
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!
net gat any arrear of pay and allsuwances with effsct from %

the date ef netienal premetisn till tha date of his supera-

nnuatien an 31,7,1990 but anly pensianary bgnefits en enhanced

pay sn ths date of his retirement are taken inte censideration,

The actien af the Degpartmant is, therefere, in srdar in

consenance with the Supreme Ceurt ruling and they further

stat@p that evan in the casaz of Shri 0in Dayal he was nst

paid arrcars af pay and allsuwances fram the date of natiasnal
Ui .

premetion buly from the date he teok chargs en 9.11.1980.

Since the applicant retirad an 31.10.1390 and has nat actua 
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assumsd chargs in the higher pest and nat perfarmad

any duty, the rule of ‘ne werk, ne pay, iS/ijlicable

and Shri Din Dayal assumad the charge ef DCIO at I1.B.
Headquarters and started wark, as there is na discrimina-
tisn. They alsc state that all the erders issued with
retrespective effect witheut Gevernmant servant's
actually taking sver chargs are netisnal in charactsr.

Se the fixation ef netienal pay and using the werd
‘netienal' is cerract and se they state that Annaxure

A-1 is carrecte. They alss alleged that after revised

PPO was issued vide Annaxures R-5 the apnlicant was paid
. 5250/- en accaunt ef revised DCRG vide chzgue No.
2666/80 dated 27.2.1992. They allegad that the applicant
is wresng in citing sasme judgements in viaQ af ths recent
judgement ef Virendgar Kumar, General Manager, Nerthorn
Railuay, New Delpi /71930(1) SCALE 8577 referr:d ts absve.
Thersfore, their actieon is cerrect and the petitien may
be dismissead,

10, Jde have hzard the Ld. Ceunssl far the aonlicant.
Shri $.C. Luthra and the Ld., ceunsel af the ravival side,
Ms. Jasuindef Kaur, praxy csunsel af Shri Jeg Singh, csunsel

and perusad the recsoards carefully.
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1. The shert peint in this casg fer consideratien

is uﬁether the applicant is entitled, as claimad

by him, in his relief celumn te emit the werd
‘netisnal?! and is gntitled far backwages atc. with
effect frem the datae of his nmtianai pramatian i.a.
fram 29.5.1986 till 31.7.1990 when he superannuated,
12 The applicant has cited seme similar cases

in uhiph the respondents have 9iven the censsquential

benefits., Foar instance in U.A.Ne. 333/PP/34,

dated 24.1.1989 filed in Chandigarh Bench in the

case of S5 Panng/directgd payment of censequential
banefits’5pecifically. Sanctian of tha canseqiantial
banefits when nat given a centempt applicatian was
alse moved (C.P.Ns, 89 of 1989 in U.A. Ns. 333-PH of
1989 (Annexure A-5/1)

13, In the instant case at Annexure A-2, the
applicant has filed ths judgsmant in U.A. No, 1323/38
in the Principal Bench wherein he gquestisnad the fixa-
tien ef seniority anq seught censequential benafits,
The Banch passczd an erder. In that order a slight

grrer had crept in. 0On that the apolicant had filed
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a Review Petitien by RA No. 28/89 in 0A Ne. 1323/83

and on which a decisian was handad dsun en 13.7.15990
in which it was hseld that there was an errer and the
errar was te be rectified, In the RA af the same

judgement the Hon'ble Chairman and tha Vice-Chairman

dispeszd af this matter by way af the felleswing
direction S=-

" [n the result, thersfera, we direct
the respendents ts calculate the seniarity

af the apnolicant Shri Balbir 3ingh in the

cadre of ACIO-I from 25.7.1378 and that of

Din Dayal from 14.11,1377. Uue ardsr ;

accsrdingly."

The R.A. was dispesad af uith na srder as t® casts,

14, Neither in the U.A. 1313/88 nar in thae A 28/39

in 0A 13%3/88 filed in tgis Tribunal the applicant has net
buen alleued any cansaqusntial.banefits by the Tribunal,
15, The respandents cited J.A. Ne. 529/30 of ghe
Principal Bench (Annexure R.3) in which ;he arrears

were ordarsd. Here alss in this 0.A4. the applicant

request-d fer the arrears, Thersfera, when the applicant

d
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has asked fasr the varisus relisefs in tha2 said 0.A.

and tbat was diéﬁoSQd af ??d anather RA was filed
and that was alse disposed ef and uhen ne specific
back wagses are srdered in the said judgement, this ;
applicant uas barred té File a frash 0.A. en the §
greund that wHat he ceuld have raised sriginally in
OA Ne. 1323/38 shall bg deemed ta have been raised and
naw he is barred te raise t he point dgain'by the,principleé
ff constructive resjudicata.
16 When he filed J0.A.Ns. 1323/88 fer fixatiln of
his senisrity in the cadre sf ACIJ=I w.e.f. 25.7,1978
and te grant him prometien te the naxt rank sf DCIU
as and when due accarding te the rules he cauld have
s | |
raised the.daint of canssquential benafits alse. He |

cauld have raised this pesint but he did net raise.
v

a z&b\o TR{BUVAL

If he had raised the peint/the Tribunal and theLbad

nat grantéd, in bath the evants the principle of

R YAY )
constructive rasjudicﬂl’ipplies. Nl (4'-41«/’,'? Bl
. A /'4
17. The resjudicata means -

" Regs Judicata = Ne.ceurt shall try any suit

"or issue in which the matter directly and
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substantially in issue has been dirgctly
and sqbsta;tiélly in issue in a fermer
§uit between ths same partiess, ser betueeﬁ
parties under whem thay sr any af theam
claim, litigating under the same titls,
in a Court campetent te try such subseg-

quent suit er the suit in which sueh issue

has be;n subsaquantly raiéed; and hgs baen
heard and finally decidsd by such Caurt,"
X 18, Under the circumstances, we ars nst inclined ‘
ta interfere with the impunged erder and the pstitian

igs dismissed with no erder is te costs,

o Sl
C.¥ Rey S.P. Mukherjee

Member (J) Vice=Chairman (A)




